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PREFACE 

TO  THE  THIRD  EDITION. 


The  lamented  death  of  Mr.  Oke  since  the  publication 
of  the  last  Edition  of  this  Work  has  rendered  it  necessary 
for  another  to  faring  out  this  Edition.  The  Editor  feels 
deeply  the  great  disadvantage  he  labours  under  in  pre- 
paring a  new  Edition  of  a  Work  by  such  an  authority 
on  Magisterial  Law  as  the  Author^  and  fears  that  he 
may  not  have  been  able  to  bring  the  book  up  to  the 
high  state  of  efficiency  it  would  have  attained  had  the 
Author  lived.  He  has^  however^  spared  neither  time 
or  labour  in  endeavouring  to  make  this  Edition  worthy 
of  the  reputation  attained  by  the  preceding  ones. 

Daring  the  time  that  has  elapsed  since  the  publica- 
tion of  the  last  Edition,  although  no  great  change  has 
been  made  in  the  Game  Laws  themselves,  yet  some 
very  important  decisions  have  been  given  on  the 
existing  Acts^  and  in  kindred  subjects  various  legis- 
lative measures  have  been  passed:  the  Gun  Licence 
Act,  the  Sea  Birds  Preservation  Act,  the  Wild  Birds 
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Protection  Act,  the  Wild  Fowl  Preservation  Act,  and 
the  Act  for  the  Rating  of  Sporting  Rights  have  all 
introduced  important  changes  in  the  Law. 

These  will  all  be  found  treated  of  in  this  Edition, 
and  as  no  work  on  the  subject  contains  all  these  Acts 
in  a  handy  form,  it  is  hoped  that  this  Edition  will 
supply  a  want  that  seems  to  be  felt  for  such  a  book. 

The  Cases  and  Statutes  are  all  brought  down  to  the 
end  of  1876. 

To  Mr.  W.  P.  G.  Boxall,  of  the  Common  Law  Bar, 
the  Editor  is  greatly  indebted;  not  only  has  he  given 
the  most  valuable  help  throughout,  but  he  has  revised 
the  sheets  of  the  book  as  it  passed  through  the  press, 
and  it  would  only  have  been  right,  if  he  would  have 
allowed  it,  to  have  placed  his  name  on  the  title  page 
as  joint  Editor. 

Lincoln's  Inn, 

March,  1877. 


PREFACE 

TO  THE  SECOND  EDITION. 


A  LABGE  edition  of  this  Work,  and  a  larger  impression 
of  the  Poaching  Prevention  Act,  1862,  having  long 
since  been  disposed  of,  a  Second  Edition  has  been 
urgently  called  for. 

In  editing  the  present  Edition,  I  have  carefully  re- 
vised the  Work,  and  made  considerable  additions  and 
many  improvements,  by  more  copious  Notes  and  new 
Chapters  on  branches  of  the  subjects  not  in  the  previous 
Edition,  bringing  the  whole,  with  the  Cases,  down  to 
the  commencement  of  the  Shooting  Season. 

Among  the  new  Chapters  and  Sections  are  those 
treating  of  the  Scotch  and  Irish  Grame  Laws  (XVIII., 
p.  225,  and  XIX.,  p.  255) ;  Property  in  Game  and 
other  Wild  Animals  (I.,  p.  26);  Actions  of  Trespass 
at  Common  Law  (VIL,  Sect  2,  p.  108);  the  Poach- 
ing Prevention  Act,  25  &  26  Vict.  c.  114  (XVL, 
p.  196),  and  the  Poisoned  Grain  Prohibition  Act,  1863 
(IX.,  Sect.  2,  p.  123). 

The  Scotch  and  Irish  Fishery  Acts,  referred  to  at 
p.  327,  would,  but  for  their  great  length  (equal  to  half, 
at  least,  of  this  Volume),  have  been  inserted  in  extensoy 
an  abstract  being  oiYerj  little  practical  use. 
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The  Report  or  Resolutions  of  the  Committee  of  the 
House  of  Commons  on  the  Grame  Laws,  in  1846,  have 
also  been  inserted  in  the  Introduction  (pp.  19 — ^23), 
and  I  have  there  yentured  to  cffer  some  su^estions 
(pp.  23 — 25)  for  simplifying  and  amending  the  Grame 
Laws,  if  it  should  be  deemed  expedient  to  alter  them 
at  any  future  period. 

I  trust,  therefore,  that  this  Edition  will  be  found 
to  be  an  improved  and  more  usefid  one  than  its 
predecessor. 


G.  C.  O. 


LOVDOV, 

nth  September,  1863. 


ADVEETISEMENT 

TO  THE  FIRST  EDITION. 


The  object  of  this  little  Treatise  is  in  some  measure  to 
supply — what  has  long  been  felt  to  be  wanted — a  new 
and  succinct^  yet  complete.  Work  on  the  existing  Laws 
as  to  Game,  Rabbits,  Deer,  Fish  and  Fisheries,  Dogs 
and  Birds;  and  wHch,  having  had  a  long  experience 
in  the  administration  of  the  Game  Laws,  and  written 
other  works  of  a  like  practical  nature,  which  are  in 
extensive  use  (a),  I  was  solicited  to  prepare  for  the  press. 

As  the  law  upon  that  portion  of  the  Work  which 
relates  to  the  granting  of  Game  Licences  was  materially 
altered  and  improved  by  the  23  &  24  Vict.  c.  90,  and 
that  in  respect  of  Fisheries  and  other  portions  of  it 
having  also  been  recently  consolidated  by  the  important 
Salmon  Fishery  Act(^),  and  the  Criminal  Law  Con- 
solidated Statutes,  which  have  just  received  the  Koyal 
Assent,  a  convenient  opportunity  presents  itself  for  its 
publication. 

Although  the  term  "Handy  Book"  adopted  in  the 
title  page  is  not  new,  I  wish  it  to  be  understood  that  it 
is  used  rather  to  denote  the  portability  of  the  Work 

(«)  Vide  a  lut  of  the  Anther's  other  Works  facing  the  title  page. 
(^)  This  act,  the  24  &  26  Vict  c.  100,  b  set  ont  in  f nil  at  pp.  293— 
8^. 
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than  as  implying  its  contents  to  be  a  mere  superficial, 
and,  therefore,  incomplete,  statement  of  the  Laws  upon 
which  it  treats;  and  that  mj  object  in  its  preparation 
has  been  to  render  it  of  equal  practical  utility  to  the 
legal  profession  as  to  the  magistracy  and  country 
gentlemen,  since  it  comprises  the  several  enactments 
in  extensoy  and  cites  the  decisions  and  other  authorities 
with  sufficient  copiousness  for  all  ordinary  purposes. 

The  new  arrangement  of  the  matter  in  chapters,  with 
the  necessary  forms,  will,  I  think,  be  found  the  most 
convenient  for  use,  as  presenting  at  one  view  the  whole 
law  upon  any  branch  of  it,  to  which  also  other  fibcilities 
for  reference  are  affi)rded  by  the  Introduction,  Tables 
of  Contents,  Cases  and  Statutes,  and  a  full  Index. 

I  trust  that  my  expectations  of  the  general  usefulness 
of  this  little  Volume,  upon  which  I  have  bestowed  every 
possible  care,  will  be  realized,  by  its  receiving  a  &ir 
share  of  the  patronage  usually  accorded  to  works  on  the 
Game  Laws. 

I  should  not  omit  to  acknowledge  here,  that  I  am 
indebted  to  other  and  larger  publications  (c)  for  informa- 
tion and  assistance  in  the  compilation  of  the  Book,  and 
to  which  I  have  invariably  referred  when  quoting  them. 

G.  C.  O. 

London, 

16f  A  Augiut,  1861. 


(e)  Chitty's  Game  Laws;  Bell's  O.  L.  1889  ;  Locke's  O.  L.  1856; 
Woolrych'B  6.  L.  1858;  Clarke's  G.  L.  1843;  Paterson's  O.  L.  1861 ; 
Inine's  Scotch  6.  L.  1855;  and  Leyinge's  Irish  G.  L. 


CONTENTS. 


PAOB 

Cases  CITED xrii— xxv 

Statutes  bbvebked  theesto       xxvii— xxxi 

IXTBODUCnON 1—23 


CHAPTEB  I. 

<>f  Property  in  Game,  and  other  Birds  and  Animals,  ihrongh- 

ont  the  United  Kingdom -  >       24^45 

CHAPTEB  II. 

Of  Free  Warrens,  Forests,  Manors,  &c ;  and  the  Privileges, 

&c  of  their  Owners 46 — 52 

CHAPTEB  m. 

The  Seasons  and  Times  of  Sporting,  in  England  53—61 

ibrmi,  Nob.  1— 6 61,62 

CHAPTEB  IV. 

Gamekeepers ;  their  Powers  aud  Duties,  in  England           . .      63—71 
llw-w,  Nos,  7,  8 72,73 

CHAPTEB  V. 

The  Ucenoes  to  kill  Deer,  Game,  &c.  throughout  the  United 

Kingdom 74 — 102 

/brsM,  Noe.  9— 14 102-105 

CHAPTEB  VI. 

The  Licence  to  use  or  carry  a  Gun  throughout  the  United 

Kingdom 106—115 

ibnw,  Nos.  16— 17  115 


XIV  CONTENTS. 

CHAPTER  Vn.  PAOB 

Landlord  and  Tenant's  Bights  and  Liabilities  with  respect 

to  Game,  &c  in  England  •  116 — 148 

Jbrww,  Noa.  18— 24  148—152 

CHAPTER  Via. 

Trespasses  in  pnrsnit  of  Game,  &c.  in  the  Daj-time,  in  Eng- 
land    153 

1.  Bj  Proceedings  before  Justices  154 — 170 

.FbruM,  Nos.  26— 32 170—172 

2.  Bj  Action  at  Common  Law 172—180 

.^brm«,  Nos.  83— 35 180,181 

CHAPTER  IX 

Unlawfnlly  taking  Game,  &c.  in  the  Daj-time,  in  England     182^191 
/'tfTfiM,  Nos.  36— 38  191 

CHAPTER  X 

Unlawfully  destroying  Game,  or  Eggs  of  Birds       . .         . .  192 

1.  Enactments  in  the  Game  Acts  192 — 195 

i'brwM,  Nos.  39— 41 195,196 

2.  Destroying  Game,  &c  by  poisoned  Grain,  or  firing 

Crops,  &c 196—205 

iWirw,  Nob.  42— 45  206,206 

CHAPTER  XL 

The  Licences  to  deal  in  Game  and  Liabilities  of  Dealers, 

thronehout  the  United  Kingdom         207—222 

J^bniM,  Nob.  46— 63  222-226 

CHAPTER  XII. 

Buying  and  Selling  Game  by  other  than  licensed  Dealers, 

thronghont  the  United  Kingdom         226—231 

^tiniM,  Nos.  64-69  231,232 

CHAPTER  Xin. 

Proceedings  for  Penalties  and  in  Actions  under  1  &  2  Will.  4, 

c.  32  (England) 233 

1.  Proceedings  for  Penalties  under  1  &  2  Will  4,  c.  82    233 -- 260 

JP(yrfii«,  Nos.  60— 63a         260—263 

2.  Proceedings  against  Persons  acting  under  1  &  2  Will.  4, 

c.  32 264,256 

CHAPTER  XTV. 

Poaching  by  Night,  throughout  the  United  Kingdom          . .  25$— 278 
Forms,  lSoB,6i'^9  278—280 


293 

i98 


114 

299 
•  .  502^315 

..  326—381 
..  331--335 


OQt 

..  836—342 


lie 
he 

843 

7  843—360 

8  360^366 
29  866—363 
..  363—865 


-  X"^ 


—  ^_-  f 


•  m 


866 
867—371 

872, 378 
373—376 

376. 877 
877-384 

386, 386 

887, 388 
388—395 


e 
;8 

..  896—403 

•  •  403-405 

406 


XVI  CONTENTS. 

CHAPTER  XXL  p^^j^ 

The  Gkune  Laws  of  Ireland 407 

L  What  is <*  Game,"  and  the  Property  in  it      ..         ..     408,409 
2.  The  Qnaliflcations  to  kill  Game  and  keep  Dogs;  and 

thePenalties 409—415 

8.  Landlord  and  Tenant's  Rights  to  Game,  &c.  ••  415 

4.  Of  Gamekeepers  and  their  Powers 415 — 417 

5.  The  Seasons  for  Sporting        . .  •  •         .  •  417 — 425 

6.  Unlawfnllj  killing,  &c.  Game,  Deer,  &c 425—432 

7.  Trespasses  in  Pnrsnit  of  Game,  &c 432 — 435 

8.  Of  Mnirbom  and  destroying  Game,  &c 435,   436 

9.  Dealing  in  and  nnlawfnl  Possession  of  Game,  &c  . .  436—440 
10.  Tabolar  List  of  Penalties        440—442 

CHAPTER  XXn. 

Stealing  or  injuring  Dogs,  in  England  and  Ireland  . .        . .  443—448 
Ibrms,  Nos,  10^— 112 448,449 

CHAPTER  XXm. 

Stealing  or  injuring  Birds,  Beasts,  &c.,  not  being  Gkune^  in 

England  and  in  Ireland 450 — 454 

J^omw,  Nos.  118— 119 454,465 

CHAPTER  XXIV. 
The  Rating  of  Rights  of  Sporting 456—460 

CHAPTER  XXV. 

Tabular  list  of  Penalties,  in  England           461 

1.  For  Offences  under  the  1  &  2  WilL  4,  c.  32  . .        . .  462,  463 

2.  For  Offences  under  the  Night  P(Mudiing  Acts          . .  464 
8.  For  Offences  as  to  Hares,  Conies  and  Deer  . .         . .  464, 465 

4.  For  Offences  under  the  Poisoned  Grain  and  Meat 

and  Poaching  Prerention  Acts        465, 466 

5.  For  Offences  under  Excise  Laws        466,467 

6.  For  Offences  under  the  Sea  Birds,  Wild  Birds  and 

Wild  Fowl  Acts         467,468 

7.  For  Offences  as  to  Dogs,  Birds,  Beasts,  &c 469 


APPENDIX 471 

1.  Resolutions  of  the  Select  Committee  of  July,  1846,  on 

the  Game  Laws  471 — 476 

2.  Mr.  Oke's  Suggestions  for  the  Amendment  of  the 

Game  Laws 476 — 478 

3.  Memorial  of  December,  1861,  signed  by  twenty-eight 

Chief  Constables,  as  to  Poaching 478,479 

5.  Table  of  Time  of  killing  Game,  &c 480 

INDEX 481 


CASES  CITED. 


•••  7%e  letter  r.  folloict  the  name  ef  the  plaintiff.  The  letter  (S.) 
or  (I.)  after  the  ease  mean  that  it  is  a  decision  of  the  Scotch 
or  Irish  Courts. 


A. 

PAOS 
Abergaveimj,   Earl    of,   v. 

Mofgui 44 

Aboyne,  Earl  of,  v,  Earqn- 

harson  (S.)  ..  870 

Earl  of,  V.  Innes  (S.)  871 

AdaiiiKHi,Robert8on  v.(S.)  399,402 

Adeane,  Erskine  v 144 

Alison,  Re 288 

Allen  V.  Thompson  ••  55,  74,  325 
Alkopp,  R  V.  . .       157, 184 

Amey,  R.  V.  . .  • .  •  •  810 
Anderson,  Forbes  v,  (S.)  .  •  870 
Andrews,  Hnnt  v.    . .         .  •     66 

,n.v 270 

Araott,  MoncriefF  v.  (S.)    . .  869 
Atteaaed  Taxes  Appeicd  Cases- 
No.     17 92 

„      18 92 

„    138 87 

„    205 87 

„    251 84 

„    470 87 

„    672 92 

„    641 85 

„    726 86 

„  1068  ..         ..      214,228 

„  1070 84 

„  1149 92 

„   1 1 oo    • •  • •  •  •       o« 

„  1195 82 

„  1243 84 

„  1873 85 

„  1888 139 

„  1391 82 


PAGE 

No.  1395 92 

„  1396 87 

„  1687 87 

„  1782 82 

„  1931 85 

„  2065  ..         ..  84,87 

„  2166  ••         ••         •■     87 

„  2189 81 

„  2203  * 139 

„  2216 87 

„  2276 139 

„  2292 81 

„  2298 85 

„  2847 137 

„  2364  . .         . .  85,  87 

„  2388 85 

„  2389 92 

„  2392 136 

„  2433 140 

„  2434 82 

„  2435 82 

„  2436 87 

„  2505 82 

„  2506 82 

„  2507 82 

„  2528 82 

„  2625  ..         ..  82,87 

„  2560 87 

„  2661 81 

Att-Gen.    v.    Marqnis     of 

Downshire 48 

V.  Parsons         •  •     47 

Aosten,  R.  v.  . .         • .  272 

Ajlesbnrj,  Earl  of,  v.  Pat- 
tison        ..         ..         ..64 


XVIU 


Ceises  cited. 


B. 

PAOB 

Bailey,  Loome  V.  ••  14,216 
Baird  V.  Scott  &  Thomflon  (S.)  404 
Baker «.  Berkeley    ..         ..174 

p.  Geams       .  •      146, 147 

y  Porritt  V 216 

Baldj,  Saunders  v.  20,  56,  81, 183 

BaU,  R.V 265,269 

Ballantine,  Ronaldson  v.  (S.)  371 
Bank  of  London,  Brittain  v,    287 

Barclay,  Grant  v 404 

Barnard,  Spicer  v.  18,  85,  124 
Bathorst  r.  Coleman    16,  46, 121, 

125 
Battle,  Beff.  v.  The  Gnardians 

of  the  Union  of  . .  23,  456 
Beadle,  R.  v. . .  . .  840,'  341 
Bealey  o.  Shaw  •  •  . .  47 
Beaochamp,  Earl  of,  v.  Winn  6, 46 
Beanfort,  Duke  of,  Reg.  v. . .  65 
Beech,  Blake  9  ..  ••238 
Berkeley,  Baker  «...  . .  174 
Beran  v.  Hopkinaon, .  260,  295 
Bird  V.Dale 65 

—  V.  Great  Eastern  Ry.  . .  145 
V.  Higginson      47,  1 18,  148 

—  «.  Hoi  brook  ..  ..  176 
Blrkbeck,  Paget  V.  ..  ..141 
Blades  v.  Higgs  20,  26,  28,  32,  33 
Blake  v.  Laxton      . .         • .  427 

Blane,  R.  v 219 

Blnnt  V.  Grimes       . .  65,  66 

Blythe  V.  Taylor  (S.)  .,  396 

Bonnar,  Gray  v,  (S.)  . .  384 

Botterill,  Eyans  v,   308,  316,  318, 

319,  324,  325 
Bonlston's  case  ..  ..  295 
Boultbee  v.  Hanway  . .  287 

Bowes,  Overseers  of,  ».  Over^ 

seers  of  Hilton  23, 182, 133, 456 
Breadalbane,    Earl     of,    v. 

Liringston  (S.)  . .  .  •  404 
Bretton,  Kingsworth  v.       .  •     65 

Brickhall,  R.  17 238 

Brigstock  V.  Rayner   18,118,122, 

148, 159 
Brittain  v.  Bank  of  London  287 
Brock  v.  Green  ..  ..66 
Brooke  v.  Milligan  . .  . .  186 
Brooks,  R.  «.  .  •        . .  278 


PAOB 
Bronghton,  Clark  v. . .  86, 1 61 
Brown  V,  Taylor         17, 129,  175 

V,  Turner     287,  300,  302, 

308,  309,  812,  316,  317,  318,  324 
Bruce  v.  Helliwell    ..6, 129, 134, 

175 
Buchanan,  Colquhoun  v,  (S.>  405 
v.  Weir  (S.)  372,396 


0. 


Cabe,  Coddv 170 

Calcraft  v.  Gibbs      . .  66,  66 

Calthrop,  Fletcher  V.  ..261 

Campbell  v,  Campbell  (S.)      371 

V,  Hadley  . .      106, 112 

Carnarvon,  Earl  of,  r.Villebois    48 
Carnegie  v.  Lord  Kintore  and 
Gammell(S.)       ..         ..871 

9.  Lord  Kintore  (S.)  406 

Carrington  v.  Taylor. .  43,  52 
Carter,  Rogers  v.  . .  . .  65 
Case  of  the  Swans  . .  80,  42,  195 
Cattell  V.  Ireson  ..  237 

Cawdor  Lord,  Vere  v.  47",  66 

Cheaffor,  R.  7.  ..        41,453 

Churchward,  Stnddy  v,  . .  27 
Clark  V.  Bronghton  .  •        86, 161 

,  Hooper  v.        . .         •  •   142 

Clarke  v.  Crowder  821,  822,  324, 

826 
Clayton,  Deane  V.  ..  178,177 
Clee  and  Osbom,  R.  v.  .  •  234 
Clephane  V.  Meek  (S.)  ..  872 
Clerk  of  the  Peace  for  Ro- 
chester, Ex  parte  .  •  . .  246 
Coleman  v.  Bathnrst   16,  46,  121, 

125 
Colquhoun  v.  Buchanan  (S.)    406 

V.  Russell       396,  400 

Commissioners  of  Sewers  «. 

Glasse        49 

Cooper  V.  Marshall  128,  295,  296 
Copland  V.  Maxwell  (S.)  38,868 
Coptt,  Stevens  v.  . .  147,  148 
Corbett  and  Fielding,  R.  v. . .  264 
Cork,  R.  V.  Justices  of  (I.). .  413 
Comwellv.  Saunders  160,237, 312 
,R.c 823 


Coiti  cited. 


XIX 


Cony,  B.  V.  • « 
Otveii,  Rnshworth 
Ci»w  (S.)  . . 
Crawfofd,  Simpson 
Cray,  Soden  v. 
Cii^  R.  9.  . . 
Cridland,  R. «. 
Ctowder,  CUrke  v. 

Ghimp,  Jordan  v. 
Cmeton  v.  B. 
Cmran,  R.  v. 
Curtis,  March  V. 


D. 


PAOB 

..    80,37,39 

v«         ••     oo 

..  404 

«.  (S.)..  396 

• •  • •    ta^ 

..  261 

. .       159,  234 

321,  322,  324, 

326 

..  176 

..  277 

• •  • •    ^of 

•  •  257 


Dacpe,  LOTd,  r.  Tcbb  ..     48 

Daddle  v,  Hickton    . .         . .     65 

I>B]e,  Bird  v. 65 

Daiiymple    t?.    Marqais    of 

Tweeddalc  (S.)     . .      370,  405 
DsmoDe,  Wadhuret  v.         . .     47 

Davis,  R.  f 81,  264 

Dayison  «.  GUI         . .         . .  159 
Dawson  v.  Lord  Otho  Fitz- 
gerald          145 

Dajrell  V,  Hoare  . .  . .  121 
Dean  r.  Clayton      . .      173, 177 

,R.». 186 

Denny  v.  Thwaites  . .  . .  161 
Deronshire,  Duke  of,  v.  Lodge    47 

Dicken,  James  v 823 

Dimes,  Morris  v 47 

Dixon,  Lord  Leconfield  v.  6,  131 
Doddridge,  R.  i;.  . .  265,  286 
Downshire,  3(arqQ!s  of,  At- 

tomeT-General  v 48 

Dowaell,  R.  r 271 

Diysdale  V.  Jameson  (S.)  ..  870 
Doff,  Roper  v.  (S.)  . .       396,  899 


E. 

EsBily,  Mallock  v. 
Eaton,  R.  r.  •  • 
Edmead,  R.  v. 


427 
271 
266 


PAOB 

Errol,  Eari  of,  Watson  «.  (S.)  405 
Erskine  V.  Adeane  ..  ..  144 
Evans  «.  Botterill    808,316,318, 

819, 324,  325 
■ ,  JcflFreys  v,  ••         >•  125 

«.  M'LoQghlan    166,  893, 

400 
Evcritt,  Scott  v.  (8.)  • .  387 

Ewart  V,  Graham  6, 129, 132, 134 


F. 


Farqnharson  v.  Earl  of  Abovne 
(S.)  ..         ..        '..370 

Feast,  Whiter 161 

Fielding  and  Corbett, R.  v.. .  264 
Fitzgerald,   Lord    Otho,   v, 
Dawson     ,.         ..         ..  145 

261 

261 

47 

428 

..  370 

..  396 

6,  133 
..  154 
..  71 
..  255 
..  271 


Fletcher,  In  re         . .         •  • 

^^—  t>.  Caltbrop 
Fogwell,  Dnkeof  Somerset  r. 
Foott  V,  Hudson  (I.) 
Forbes  v.  Anderson . . 

,  Smith  V.  (S.) 

Ford  V.  Tynte  . .         • . 

Foster,  Mnsgrave  v, . . 

V.  Hall 

Fonlger  v,  Newcomb 
Freeman  v.  Reed 

Fry,R.r 

Fnller  v,  Newland    308,  316,  319, 

320 


G. 


Gainer,  R.  v.  • .        . .  264 

Gale,  Middleton  r.  ..      162,234 
Gammell,  Lord  Kintore  and 
Carnegie  v.  (S.)    . .         . .  371 

Gardner,  ScarUi  v 98 

Gamham,  R.  v.     37,  39,  268,  269 

Garratt,  R.V 295 

Ghirton  and  Stone,  Heam  r. .  237 
Geams,  Baker  v.  •  •  • .  146 
Gee,  Onley  v,  . .  .  •  235 
Gibbon,  Jordan  v 179 


XX 


Cases  cited. 


PAGE 

Gibbs,  Calcraft  v.    . .  65, 66 

Gibson,  Rodger  v.  (S.)  . .  885 
Gilford,  Paterson  v. . .       145, 146 

Gill,  Dayison  r 159 

Glasse,    CommiBsioners     of 

Sewers  v . .     49 

GloTer,  IL.V 259, 296 

Goodfellow,  U.V 271 

Graham,  Ewart  v,  6, 129, 132, 1S4 

V.  Ewart    ..         ..  129 

Grant,  Barclay  «.  (S.)  . .  404 
— ^  r.  Halton  . .  . .  66 
Gray,  Bonnar  v.  (S.)  . .  384 

Great  Eastern  BAilwayr.  Bird  145 

Green,  Brock  r 66 

,  Hilton  V.     . .         . .  142 

,  Parker  v 237 

Greenaway,  Patrick  v.        . .     48 

Grice,  R.  i? 271 

Griffith,  Morgan  v,  ..  148, 145 
Grimes,  Blnnt  v,  . .  . .  65 
Grvssel,  Hoddesdon  v.  . .  295 
Gnardians  of  the  Union  of 

Battle,  R.V.         ..        28,456 


H. 

Hadley,  Campbell  «.  106, 112 
Haines  and  Meadham,  R.  v,  265 
Hall  V.  Knox . .  309, 320, 821 

..  427 

41,51 

..  287 

..  255 

262, 270 

262,  270 

..  221 

..   158 

..  173 

..  368 

..  245 


,  Wetherell  v.  (I.) 

Hannan  v.  Mockett.. 
Hanway  v.  Bonltbee 
Hardy  v,  Ryle 
Harris  r.  Hoskins    .  • 

Harrison  v.  Leaner  •  • 
Hart,  Kenyon  t;.  . . 
Harvey,  Merest  v.    . . 

,  Pollock  V,  (S.) 

Hayward,  Ex  parte  . . 
Heame  v.  Gaiton  and  Stone  237 
Hebden  v.  Hentley  . .  •  •  81 
Helliwell,  Brace  v.  . .  6,  129,  134 

Hentley,  Hebden  v 81 

HickeringiU,  Keeble  «.       43, 173 

Hickton,  Daddle  v 65 

Higginaon,  Bird  V 47 


PAOI 
Higgs,  BUdes  1^.  20,26,28,82,83 
Hill  p.  Walker  . .  - .  174 
Hilton  V.  Green        .  -         •  •  142 

,  Overseen  of,  Ovei^ 

seen  of  Bowes  v.    28,  132,  133. 

456 
Hindey  V.  Wilkinson  ..  295 

Hoare,  Dayrell  v 121 

Hoddesdon,  Gryssel «.         . .  295 

Hodson,  Wisdom  r 169 

Holbrook,  Binl  v 176 

Hooper  v.  Clark       . .         . .  142 
Hopetoon,  Earl  of,  v.  Wight 


(S.) 

Hopkinson,  Bevan  v, 
Horley  v.  Rogers  • . 
Hoskins,  Harris  v,  • . 
-,  Veysey  r.     . , 


869, 372 

260, 295 

..  287 

262. 270 

262, 270 

..  428 

..  154 

..  278 

..  66 


Hndson,  Foott  v. 
Hall,  Foster  v,        •  • 

,  R.  V 

Halton,  Grant  v. 
Home  V,  Meek  (&)  . .  396, 401 
Hant  V.  Andrews  . .  • .  66 
Hanter,  Wickham  V.  ..  121 

Hanthnrst,  R.  V 237 

Hyde,R.«.   ..  238,289,244 
,  Ex  parte        ..         ..288 


I. 


IbbotBon  V.  Peat  .  •  •  •  52 
Ilott  V.  Wilkes  . .  172, 176 
Inhabitants  of  Thorlston,  R. 

V 28,456 

Innes  (1826)  (S.)     ..         ..  405 

,  Earl  of  Aboyne  «.  (S.)  871 

Ireson,  Cattell  V 237 


J. 

James  v.  Dicken 
Jamieson,  Drysdale  v. 
Jeffreys  «.  Evans 
Jenkins  v.  King 
Johnson,  R.  v. 


(S.) 


823 
870 
125 
823 
2T1 


Cam  cited. 


XXI 


PAGE 
.  405 
•  176 
.  179 
413 
169 
187 
of  Warwickshire,  In  re  288 


Jolly  (1828)  (8.) 
Jordan  v.  Oromp     • . 

r.  Gibbon 

Jutioea  of  Cork,  B.  v.  (I.)*- 

•  of  Salop,  Re 

of  Staffordshire,  Be 


K. 

Keeble  v.  HickeringiU  43, 173 
Kellqr  V.  Smith  (S.)  . .  370 

Kendall,  Wameford  V.  ..  217 
Kennedy,  Earl  of  Selkirk  v. 

CS) 390 

Kenyon  r.  Hart  • .  . .  158 
Kidson,  Lee  «.  . .         . .     35 

lGng,R« 81 

,  Jenkins  « 323 

---,  Padwick  v,  .  -  18,  86,  126 
Khigsworth  V.  Bretton  . .  65 
Kinnonl,  Earl  of,  V.  Todd  (S.)  390 
KintoiB,  Lord,  and  Gammell, 

Carn^e  «.  (S.) . .  371 

,  Lord,  V.  Carnegie  (S.)  405 

Knox,HaIl  v 809 


Ling,  Roflsell  «/(S.)  896, 399, 400 
laxton,  Blake  r.      . .         . .  427 

Leaper,  Harrison  v 221 

Leattv.  Vine  ..         ..160 

Leeonfield,  Lord,  tr.  Dixon  6, 131 
Lee  V.  Kidson  . .         • .     35 

Legg  V.  Pardoe  . .  . .  169 
Lewis,  Lowndes  v.  (L)       . .  427 

V,  Taylor      . .         . .     86 

lichfield,  Ex'parte  the  Biayor 

of 238 

littlechUd,  B.  tt.  . .  188,  234 
LiTingBtone,  Earl  of  Breadal- 

bane  v.  (8.)  ..         ..404 

LlanidloeSyVan  Mining  Co.  V.  460 

Lockett,  Kv 270 

Loddbart,  Smellie  I'.  (S.)    ..  890 


PAOB 

Lodge,  Dnke  of  DeTonshire  «.    47 
London,  Bank  of,  v.  Brittain  287 

Long,  R.  V. 165 

Lonwiale,  Earl  of,  v.  Bigg  . .     6, 

28,  29,  40, 128 
Loome «.  Bailey       ••        14,  216 

Lovett,  B.  V 185 

Lowndes,  Lewis  o.  (L)        • .  427 
Lowther,  B.  v.         . .         .  •  295 


M. 


Maberley  v.  Mackenzie  (S.)  393, 

396,  399 
Mackenzie  v.  Maberley  (S.)  393 
Major,  Watkins  v.  . .     160,  161, 

237  296 
Mallock  «.  Easily  (S.)  . .'  427 
March,  Cnrtis  r.'      . .         . .  267 

Marsh,  YL.v 217,  438 

Marshall,  Cooper  « 128 

Martin  v.  Pridgeon  . .         . .  238 

Mathews,  B.  V 185 

,  Protheroe  v.       • .     47 

Maxwell,  Copland  v.  (S.)  38, 368 
Mayhew  «.  Wardley        157. 184, 

187,  268 
Mayor  of  Lichfield,  Ex  parte  238 

M*£wan,  Trotter  v 372 

M*Longhlan,  Evans  v.  165,393,400 
Meadham  and  Haines,  B.  v.  265 
Meadows,  Osbond  «.     84,  36, 158 

,372 

.  396 

.  157 

.  325 

.  173 

.  162 

.     47 

.  236 

.  185 

.     86 

41,51 

86,  98,  189 

369 

27 

121 


Meek,  Clephane  v.  (S.) 

,  Hnme  v,  (S.)  . . 

Mellor,  YLv 

Melville  v.  Beid  (S.) 
Merest  v,  Harvey     . . 
Middleton  v.  Gde    . . 
Mill,  Pannell  v. 
Millard,  B. «. 
Milligan,  Brooke  9. .  • 
Mills,  Walker  v. 
Mockett,  Hannam  v. 
Molton  V.  Bogers     . . 
Moncrieff  v.  Amott  (S.) 
Moody,  Sntton  v.      . . 
Moore  v.  Earl  of  Plymonth 
Morden  v.  Porter  18,  85, 122, 125, 
160,  161, 162,  234 


xxu 


Cases  cited. 


PAGE 

Morgan  r.  Earl  of  Aborga- 

▼ennj        ••         ..44 

1>.  Griffith     ..         ..  143 

,  Tamer  «.     322,  823,  826 

Morris  V.  Dimes       •  •         • .     47 
Moflgraye  «.  Foster  •  •         6, 133 


N. 

Nash.R.^ 271 

Newoomb,  Fonlger  v.  •  •     71 

Newland,  Foller  v.  • .         . .  308 
Newman,  R.  v.         . .        86, 139 

,  Taylor  «.  - .        42, 458 

,  Walker  o.  ..  139 

Nicklesa,  R.  V.  ••         ..271 

Nojes,  Pickering  «.    47,  129, 175 


O. 

Ogilvie,  Whatman  V.  (8.)  ..  381 

Onlejr.  Gee 235 

Orchard  v.  Roberts  .  •  . .  287 
Osbond  V.  Meadows . .  34, 86, 158 
Osbom,  Glee  and,  R.  «.  . .  234 
Overseers  of  Hilton  v.  Oveiv 

seen  of  Bowes  23, 132, 133, 456 
Owen,  R.1^. 261 


P. 


Padwick  v.  King      ..  18,  85, 125 

Paget,  Birkbeck  « 141 

Palmer,  R.«.  •.         ..  271 

Pannell  v,  MiU        . .         . .     47 

Pardoe,Leggv 169 

Parker,  R.  « 273 

■  «.  Green       . .        .  •  237 

Parsons,  Att.-Gen.  «.         . .     47 

t>.  Tinling    ••         ..  180 

Passey's  Case  •  •        . .  157 

Passey,  R.  r 270 

Patrick  V.  Greenaway  . .  48 
Patterson  «.  Gilford  145, 146 
Pattison,  Earl  of  Aylesbnry  v,    64 


PAGE 

Payne,  R.  V 264 

Peace,    Clerk    of    the,   for 

Rochester,  Ex  parte  . .  245 
Peat,  Ibbotson  9.  . .  •  •  52 
Penman  r.  Watt  (8.)  ..  399 

Pickering  u.  Noyes  .  .47, 129, 176 

t^.  Radd    .•         ..  173 

Plvmoath,  Earl  of,  Moore  «.  121 
Pollock  V.  Harvey  (S.)  . .  368 
Porritt  V,  Baker  . .  . .  216 
Porter,  Morden  v.  . .  18, 85, 122, 
125, 160,  161, 162,  234 

«.  Stewart  (S.)        . .  399 

Pratt,  R.r.   ..  157,159,268,270 
Price,  R.  ft.    . .         • .         •  •  264 

Pridseon,  Martin  « 238 

Protheroe  v.  Mathews         . .     47 


R. 

Ramscot,  Wright «...  •  •  47 
Rayner,  Brigstock  v.         18, 118, 

122, 148, 159 
Reed,  Freeman  v,  . .  •  •  255 
Rex  or  Reg.  v.  AUsopp     157, 184 

—  V.  Amey 310 

—  V.  Andrews         •  •         . .  270 

—  r.  Austen  .  •  .  •  •  •  272 
-».  Ball 266 

—  «.  Battle  Union  ..        23,466 

—  «.  Beadle  . .         . .       340, 341 

—  f .  Beanf ort,  Dnke  of     • .     65 

—  ff.  Blaine 219 

—  V.  Brickhall         ..         ..  238 

—  V.Brooks 273 

—  v.  Cheaffor  ..       41, 458 

—  V,  Clee  and  Osbom        . .  234 

—  V.  Corbett  and  Fielding . .  264 
-^  v.  Corry  ..  ..  30,  37, 89 
^v.  Crick 261 

—  V.  Cridland  ..  ..  159 
-^,  Cnretonv.  ••        ..  277 

—  V.  Corran  • 287 

—  «.  Davis  ••         ..        81,264 

—  V.  Dean 186 

—  V.Doddridge  ..  ..286 
>>  V.  Dowsell  ..         ..  271 

—  V.Eaton 271 


Ca$ei  cited. 


xxiu 


R.f. 

—  f. 

—  f. 

—  r. 

—  f. 

—  r. 

—  ff. 

—  c. 

—  f . 

—  r. 

—  «. 

—  r. 

—  f . 

—  r. 

—  r. 

—  r. 

—  t, 

—  r. 

—  r. 

—  ff. 

—  c. 

—  c. 

—  f . 

—  r. 

—  p. 

—  p. 

—  c. 

—  r. 

—  r. 

—  p. 

—  p. 

—  r. 

—  t. 

—  t. 

—  p. 
~p. 

—  r, 

—  p. 

—  p. 
^  p. 
^p. 

—  t. 

—  p. 

~T. 

—  P. 
^P. 

—  P. 
^f. 

—  P. 

—  P. 


PAGE 

Edmead  .«         ..  266 

fielding  and  Corbefct . .  264 

Fry 271 

Gainer 264 

GarafaAin         ..         ..37 

Garratt  ..         ..  295 

Glorer  ..         ..      269,296 

Goodfellow      ..         ..  271 

Grioe    ..         ..         ..271 

Hainea  and  Meadham     266 

Harris 262 

HuU 273 

Hanthnzat       ••         ••  237 

Hjde 238 

Johnson  ••         ..  271 

Jnstioes  of  Cork  (L) . .  413 

King 81 

littlechild  ..  ..188 
Lockett  ..         ..  270 

Ix>ng    .«         ..         ..165 

Lorett 185 

Lowther  ..        ••  295 

Marah  ..  ..  217,488 
Mathews  ..  ..  186 
Meadham  and  Haines    265 

Ifellor 157 

Millaid 236 

Naah 271 

Newman  ••        86,139 

KicUsM  ..  271 

Owen 261 

Palmer  ..         ..271 

Parker 273 

Paaaey 270 

Payne 264 

Peak 160 

Pratt  ..  167,169,270,268 
Price    ..         ..      264,266 

Rile^ 261 

Robmaon  «.  ..  443 
Sanndeiaon  . .  266, 269 
Scotton  ..      234,270 

Shickk  . .     80, 37, 39 

Smith 271 

SonUiem         ..        ..271 

Spence 826 

Taylor..  ..  86,264 
Thnrieaton  28,118,456 
Tomlinaon  266,264 

Townley  34,  36,  36, 40 


PAOB 

R.  9.  Tomer . .         217,  237,  816 
-—  p.  Uezsell ••         ..      263, 270 

—  p.  Warner  . .         . ,  266 

—  P.Wesley 266 

—  p.  Whittakor        167,  268,  270 

—  r.  Williams         . .        23, 456 

—  r.  Wood  ..         ..      264,271 

—  p.  Wyatt 248 

Re  Alison 238 

Reid,  Melrille  v.  (S.)         ..  826 
Rigg,  Earl  of  Lonsdale  r.     6, 28, 

29,  40,  128 

Riley,  Rp 261 

Roberts,  Orchard  p.  ..  287 

Robertson  r.  Adamson  (8.)     402 

Robinson,  R.« 443 

V.  Vanghton        . .  164 

V.  Wray    ..  6,130^132 

Rochester,  Ex  parte  Clerk  of 

Peace  for  . .         . ,  246 

Rogers  p.  Carter      ..        ••66 

V.  Gibaon  (S.)         . .  886 

,  Horley  v 287 

,  Molton  c 86 

Ronaldaon  p.  Ballantine  (S.)  371 
Roperp.  Dnff  ..        ••  396 

Radd,  Pickering  p 173 

Roshworth  p.  (>aTen  • .     66 

RnsBell  p.  Colqnhoan  (8.)  •  •  896 

V.  Lang  (8.)  • .  396 

Ryle  V.  Hardy  . .         . .  266 


8. 

Salop,  In  re  Justices  of  . .  169 
Sanderson,  R.  p.  . .  266,  269 
Saunders  v,  Baldy   . .         . .     20 

,  Comwell  V.        . .  160 

Scarth  v.  Gardiner  . .  . .  98 
Scott  and  Baird,  Thomson  p. 

(8.)  404 

Soott  V,  Everitt  • .  . .  387 
Scotton,  R.  p.  . .      234, 270 

Selkirk,  Earl  of,  p.  Kennedy 

(a)  890 

Sewers,  Gommissioiiers  of,  v. 

Glaaae       49 

Shaw,  Bealey  «.       • .        •  •    47 


XXIV 


Cases  cited. 


PAGE 
Shickle,  R.«.  ..  30,87 

Simpson  v.  Crawford  (S.)  . .  896 

V,  Unwin  . .       217. 881 

Smellie  v.  Lockhart  (S.)  . .  890 
Smith  V.  Forbes  (S.)  . .  896 

,  KeUyt?.  (8.)  ..  870 

,  R.  V.  271 

,  Sowerby  v.  6, 46, 133, 134 

V.  Young  (S.)       260,  890 

Soden  v,  Cray  . .         . .  288 

Somerset,  Dake  of,  v.  Fog- 
well  . .         . .         . .     47 

Somner,  Marquis  of  Tweed- 
dale  V.  (S.)  . .         . .  369 

Sonthem,  R.  r.        ..         ••271 
Sowerby  v.  Smith  6,  46, 133, 184 
Spencer,  R.  v.  . .         •  •  323 

Spicer  v,  Barnard    . .  18,  85 

Spurrier  v.  Vale       . .         . .     65 

Stacey  v.  Whitehnrst          . .  235 
Staffordshire,  In  re  The  Jus- 
tices of      187 

Stevens  v,  Coptt  . .  147, 148 
Stewart,  Porter  v.  (S.)        . .  899 

,  Wilson  « 222 

Stone,  Garton  and  Heam  v.  287 
Studdy,  Churchward  v.  .  •  27 
Sutton  V.  Moody  . .  . .  27 
Swans,  Case  of  the  . .  30,  42, 195 
Sylvester,  Ex  parte  . .         .  •     86 


T. 


Taylor,  Blythe  v,  (S.)         . .  396 

,  Brown  v 129 

— — ,  Carrington  v.         . .     43 

,  Lewis  V 86 

'  90.  Newman  . .         . .     42 

■  ,  R.  v. . .         •  •         86, 264 

Tebb,  Lord  Dacre  v.  . .     48 

Thompson,  Allen  v. . .  55, 74, 325 

,  Ex  parte  . .         . .  246 

Thomson,  Baird  and  Scott  v. 

(S.)  404 

Tburlstone,  R.  v.  Inhabitants 

of    ..         ..  28,118,456 

Thwaites,  Denny  v 161 

Tinling,  Parsons  V 180 


PAGE 

Todd,  Earl  of  Kinnonl  v.  (S,)  390 

Tomlinson,  R.  V 25B 

Townley,  R.  r.         . .  36, 36 

Townsend  r.  Wathen  . .   177 

Trotter,  M^Ewan  v,  (S.)     . .  372 
Turner,  Brown  v.     . .         . .   237 

V.  Morgan    . .       822, 823 

,  R.  r.  217,  237,  816 

Tweeddale,  Marquis  of,  r.  Dal- 
rymple  (S.)  . .         . .  370 

r.  Som- 
ner (S.)      . .         . .         . .  369 

Tynte,  Ford  v 44 


U. 

Unwin,  Simpson  v. 
Uezzell,  R.  v.   •  • 


V. 


217.881 
263,  270 


Vale,  Spurrier  v 65 

Van  Mining  Co.  v.  Llanidloes  460 

Vanghton,  Robinson  v.       . .  154 

Vere  v.  Lord  Cawdor          . .  47 

Veysey  v.  Hoskins  . .         . .  262 

YiUebois,  Lord  Camanron  v.  48 

Vine,  Leatt«.          .•        ..  160 


W. 

Wadhurst  v.  Damone 
Walker,  HiU  v. 

V,  Mills 

— ^—  v.  Newman  .  • 


..  47 

..  174 

..  86 
86, 139 

..  288 

..  157 

..  217 

..  265 


Ward,  Ex  parte 
Wardley,  Mayhew  t>. 
Wameford  v.  Kendall 
Warner,  R.  v. 
Warwickshire,  In  re  Justices 

of 288 

Wathen,  Townsend  V.  .,  177 
Watkins  v.  Major  . .  • .  160 
Watson  r.  Earl  of  Enrol  (S.)  405 
Watt,  Penman  v.  (S.)         . .  899 


Wetir,  Bncfaanan  v.  (S.) 
WemjM  «.  Wilaon  (S.) 
Wealcy,  R.  v. 
Wetherell  w.  HaU  (I.) 
Whatman,  Ogilvie  «.  (S. 
Whitaker,  R.  t>. 
White  V,  Feast 
Whitehont,  Staoej  v. 
Wickham  v.  Hunter 
Wight,  Earl  Hopetonn  v. 
Wilkes,  Ilott «. 
Wilkinaon,  Hensley  v. 
Williams,  K. «. 


Cases 

cited. 

XXV 

PAGE 

PAOK 

..  372 

Wilson  V.  Stewart   .. 

..  222 

869, 370 

V,  Wemyss  (S.) 

869, 37a 

..  266 

Winn,  Earl  Beaachamp  i 

9,  •  •  6, 46 

..  427 

Wisdom,  Hodson  v, . . 

..  169 

)  ..  881 

Wood,  R.  r 

264,271 

167,268 

Wray,  Robinson  v.  . .  6, 

.  130, 182 

..  161 

Wright  V,  Ramsoott 

..     47 

..  285 

Wyatt,Ri> 

..  248 

..  121 

(S.)  372 

..  172 

Y. 

..  295 

23»456 

Tonng,  Smith  v.  (S.) 

260,  390 

o. 


// 


( 


XXV 11 


) 


STATUTES  REFERRED  TO. 


•       0 


The  Letters  (S.)  or  (I.)  i^er  the  Act  shows  it  relates  to 
Scotland  or  Ireland  only. 


PAGE 

d2Hen.8,c.34    143 

43E1U.C.2   457 

1621,  c.  31  (S.) 372 

10  Will  8,  c  8  (I.)  s.  1....  409 

8.  2....  409 

8.    3 411 

a.  4   (repeal- 
ed) ..  411 

a.  6  425,426 

s.  6>..«  418 

s.  7«*  •  •  436 

s«  8  •  •  •  •  426 

Om         V  •  •   •  •        4X A 

8.  10....  412 
8. 11....  428 

8.  13....  430 
8. 14  (repealed 
b727Geo.3, 
c.  35, 8.  2). 
8. 15»«..  415 
8.  16....  416 
8.17....  414 
8.  18  (repeal- 
ed by  5  &  6 
Vict  c.  97). 
8.  19....  431 
8.  20....  417 

1707,  c  13  (S.) 377-380 

13Geo.  3,  c.  54(S.)8.  1....  380 

8.  ifi  . .  • .  o81 
8.  3  . . . .  387 
8.  4....  385 
8.  5  « * . .  386 
M.  6  •  •  • «  S8o 
s.  7  •  • . .  ooO 


13  Geo,  3,  c.  54  (S.)  s.    8 

8.    9 

8.10 
8.11 

8.  12 

8.13 
8.  14 
8.  15 


PAGE 
..   382 
..  382 
..  383 
..  883 
..  384 
..   384 
..  384 
(com- 
mencement 
of  act)  380 
8.16  (repealed). 
27  Geo.  3,  c.  35  (I.)  8.    1  (repeals 

8ome  pre- 
yioas  acta). 
8.  2  (repeals 
10  Will.  3, 
c.  8,  8.  14, 
and  part  of 
!.  8, 15). 


8. 

8. 

8. 
8. 

8. 


3 
4 

6 
6 

7 


8.  r 

8.  10 
s.  11 
8.12 
8.13 


435 
420— 
422 
.  431 
.  437 
.  438 
8.410. 412 
1-440 
.  432 
..  433 
..  433 
..  434 


b2 


88.  14,  15  (re- 
pealed by 
3  &  4  Will. 
4,  c.  78,  s. 
64). 


XXVlll 


Statutes  referred  to. 


PAOB 

27  Geo.  3,  c.  35  (L)  b.  16  413, 414 

8.  17  . .  414 

8.18  ..  414 

8.  19  . .  423 

8.20  ..  424 

8.21  ..  424 
8.  22  (whip- 

ping    re- 
peal^). 
8.23    ..  424 
8.  24  (repeal- 
ed by  5  &  6 
Vict.c.97). 
37  Geo.  3,  c.  21  (I.)  a.  1 .. ..  422 

8.2  422,423 
52  Geo.  3,  c  93,  Sched.  L. 

(repealed) 76 

64  Geo.  3,  c  141  (repealed) ..  86 

57  Geo.  3,0.90    257 

7Geo.  4,  c.  64 205 

7  &  8  Geo.  4,  c.  29,  8.  80    ..  259 
c.  53  ..'..337—342 

9  Geo.  4,  c.  69,  8.    1    .  .257—269 

8.    2    263 

8.    3    278 

8.    4    272 

8.    5    274 

8.    6    275 

8.    7    276 

8.    8    277 

8.    9    268 

8.10    278 

8.11    278 

8.  12    256 

8.  13    257 

10  Geo.  4,  c  50, 8.  14    64, 

127 
1  &  2  Will.  4,  c.  32,  8.  1  (repealed 

37&38 

Vict  c 

36). 

8.2..    58,64 

8.  3..   54,  66 

8.  4....  215, 

226 

8.  6  ••  • .     75 

8.6..    89,94 

8*  7. . .  •  116, 

117 

8.8. ...   120 


PAOB 
1  &  2  Will.  4,  c.  82,  8.    9..   126 

8.  10..   127 

8.11..   122 

8.  12..  123 

8.13..     63 

8.  14..     66 

8.15..     67 

8.16..     69 

8.  17  69, 70 

8. 18..  208 

8.  19      (re- 

peale  d 

23  &  24 

Vict     c. 

90)      77 

8. 20      (re- 

pealed 

23  &  24 

Vict     c. 

90)       77 

8.21..  211 

8.22..  211 

8.23..   183 

8.24..   194 

8.25..  227 

8.  26..  229 

8.  27..  229, 

230 

8.28..  231 

8.29..  220 

8.30  164— 

167 

8.  31 . .   163 

8.  32..  166 

8.33..  166 

8.84..   167 

8.35..  167 

8.36..  168 

8.37..  246, 

247 

8.38..  246 

8.39..  243 

8.  40..  242 

8.41..  240 

8.42..  244 

8.43..  245 

8.46..   153 

8.47..  254 

8.  48  (extent) 

Schedoles  A.  and  B.  repealed. 


Siatutei  referred  to. 


XXIX 


PAGE 
2&3WilL4,c.68CS.)B.    1..  389 

8.    2..  391 

8«       w  •  •     if  tfO 

B.    4..  393 

8.  £..393, 
394 
H.  6..  394 
s.  7..  400 
8.  8..  397 
8.  9..  398 
8.  10..  396 
8. 11..  395 
8.  12..  397 
8.  13..  400 
8.14..  401 
8.  15..  400 
8.16..  403 
8.17..  402 
8.  18..  ex- 
tent of  act) 
c.  113,8.9  ..  127 
4&6Wm.4,  c.  51,  8.11  ..    82, 

337—342 
54  6  Will.  4,  c  20,  8.20   ..  228 

8.21    .,  247 

c.  76,  a.  76   . .  305 

6k7WilL4,c  4,8.8  ....  127 

c.  65, 8. 8  (repealed) 

82 
9.9  ....  241 
1*2  Vict  c.  42,  8.  U  ....  127 
2  &  3  Vict.  c.  35,  8.  3  (repealed) 

8.  4 209 

c.  47,  8.  5 305 

8.  66 448 

C.93,  88.8,  27  ..  305 

3&4Vict.c88,  8.  2 305 

4  Vict  c  20,  8.  31    338 

4&5  Victc  35,  8.  82    ....  129 

5&6Victc.38,B.  1 204 

c.  81  (I.)  88. 1,2,3    99 

88.4,5,6,7  100 

8.  8  ....   101 

88.9,10&8che- 

dnle  ..  102 

c  109,  8. 15  ... .  305 

7  &  8  Vict  c.  29,  8.  1 266 

c.  33,  8.7 210 

»  A  9  Vict  c  118, 88. 105, 106  129 
9  *  10  Vict  c.  95,  8. 58  ... .  177 


PAGE 
II  &  12  Vict  c.  29,8.1....  136 

8.  ^  • .  • .  137 

8*  o  ....    loo 

8.  4....   139 

8.  5  ... .   140 

8.6  ....   141 

8.  7  ... .   140 

8. 8     (extent 

of  act). 

8.  9  (act  may 

be  amended). 

Schedale,  Form  23..  161 

11  &  12  Vict  c.  30(S.)  8. 1  . .  878, 

374 
8.2  ..  375 
8.8  ..  375 
8.4  ..  376 
8.  5  . .  876 
8.  6  (extent 
of  act). 

8.7 

(act  may  be 
amended). 

1 1  &  12  Vict,  c  42 )  8ection8     le- 

c.  43  j  ferred  to  in 
▼arioa8  placea, 
bat  not  set  ont, 
202, 233—238, 
288. 

c.  44 255 

c.  118,8.  3  ....  338 
c  121,8.28  ...  340 

12  &  13  Vict  c.  46,  8.  8  ... .  239 

c.  83,  8.  7  ... .   129 
c.  92,  8.  2..  66, 448 

13  &  14  Vict  c.  61,  8. 1  ....  177 

14  &  16  Vict  c.  13.  8.  3   193,  200 

c.  19,8.  11   ..  269 

c  90(1)88.3,9  420 

8.  1 1 . .  288 

8  18..  203, 

419 

88.14,15,288 

c.  92 (I.) 8. 8..   179 

c.  93(1.)  .208,286. 

287, 331, 420 

c.  99,  8.  2  ....  241 

15&  16  Victc.51,8.48....  129 

c.  61,8.  1  ....  338 

16  &  17  Vict.  c.  107,8.  282..  340 


XXX 


Statutes  referred  to. 


129 
839 
329 
329 
305 


PAGE 

17  &  18  Vict.  c.  60,  8.  2  .. ..  448 

Ca     VlfOliO**      •• 

18  &  19  Vict.  c.    96,8.36.. 

c.  126,  8.    9  . . 
8.  16 . . 

19  &  20  Vict.  c.    69,8.6  .. 

c.  108,  8S.  23,  25 
178 

20  Vict.  c.  19,  8.  1 248 

20  &  21  Vict.  c.  3,  8.  2  .  .262,  271 

c.  43 240 

21  &  22  Vict.  c.  68,  as.  1,  2     305 

c  73,  8.  1  ....  236 

8.  2  .  •  •  •  3^9 
^£  Vice.  C.  o£    ••••••.■•••• 

23  &  24  Vict  c.  90,  8.    1    .. 

8.    2    .. 
8.    3   80,  336 

8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 


4 
5 
6 

7 
8 
9 
10 


246 
76 

77 


80 
..  88 
..  88 
..  88 
..  90 
91,92 
.     96 


1195,162 

12  93,94 

13  95,211 


14  . .  213 

8.    15  ..  216 

8.    16  ..     98 

8.    17  ..     98 

8.    18  ..     94 

8.    19  ..     98 

c.  113,8.    39  ..  338 

a.    48  ..     79 

c.  114,8.198  ..  389 

8.  199  ..  340 

c.  125,8.    84  ..  179 

24  &  26  Vict  c.  40,  8.    26  ..  127 

c.  91,  8.    17  . .  214 

8.    46  •  •  838, 

839 

..  282,444 


c.  95 
c.  96,  8. 

8. 
8. 
8. 
8. 

s. 


12 
13 
14 
15 
16 
17 


281 
282 
288 
284 
284 
294 


PAGE 

24  &  25  Vict.  c.  96, 8. 

18  ..  443 

8. 

19  .,   444 

8. 

20  ..  445 

8. 

21  ..  450 

8. 

22  ..  445, 

452 

8. 

23  . .  453 

1 

8. 

91  ..  289 

8. 

93  ..  289 

8. 

94  ..  289 

8. 

95  . .  296 

8. 

97  ..   287 

8. 

98  ..  289 

8. 

99  . .  287 

8. 

100  . .   289 

8. 

108  . .  289 

8. 

104  . .  289 

88. 

105-112 

t 

287,  288 

8- 

116  ..  289 

8. 

117  ..   289 

i                                                    8. 

120  ..  287 

8. 

121  .,  289 

c.  97.  8. 

16  . .  204 

8. 

17  ..  205 

8. 

18  . .  205 

8. 

41  . .  44.5, 

446 

8. 

56  ..  205 

8. 

67  •.  205 

8. 

61  ..  205 

88. 

61—70 

447,448 

8. 

78  ..  205 

8. 

76  . .   447 

r.  100,  8. 

14  ..   265 

8. 

18  ..  266 

8. 

20  ..  266 

8. 

21  ..  266 

8. 

31  ..  175, 

404,484 

25  &  26  Vict  c.  60,  s. 

1      ..   286 

8. 

2   286,287 

cl08     . 

.       ..   460 

C.  114,  8. 

1      ..  802 

8. 

2      ..   803 

8. 

3      ..81^ 

8. 

4   813,314 

8. 

5      ..   314 

8. 

6      ..  314 

Statutes  referred  to. 


XXXI 


26  Vict  c.  19(1.) 

•J6  k  27  Vict  c  44  ., 
C.77  .. 
c  100  (S.) 

C.113,B.l 
8.2 
8.3 
8.4 

8.6 

27  k  M  Vict.  c.  67  (L) 

c.  115,  s.  3 

28  &  29  Vict  c.  54     .. 

c.  127  .. 
aO  &  81  Yict.  c.  5      .. 

31  &  32  Vict  c  121  . . 

32  &  33  Vict  0.14    .. 

c.  17,  8.  1 

8.2 
8.3 

8.4 
8.5 
8.6 
8.7 
8.8 
8.9 

38  &  84  Vict  e.  26    .. 
34  J^  35  Vict  c  56    .. 
c  57,  8.  1 

8.2 
8.3 
8.4 
8.  5 
8.  6 


PAGE 

..  421 
..  266 
..  337 
..  404 
..  196 
..  197 
..  198 
..  200 
..  200 
..   4 
..  201 
..  417 
..  239 
..  63 
204 
63 
343 
344 
345 
847,  348 
..  348 
..  349 
,.  350 
..  360 
..  850 
..  204 
..  448 
..  106 
..  106 
..  107 
..  107 
..  107 
..  107 


33  &  34  Vict  c. 


c. 

34  &  85  Vict  c. 
85  &  86  Vict  c. 


87  Vict  ell 
87  &  38  Vict  c. 


88  &  89  Vict,  c 
39  Vict  c.  8,  8. 

8. 

C>  Vf  8. 

88. 

c  18  . 
39  &  40  Vict,  c 


PAGE 

57,8.    7  ..  108 

8.    8  ..   112 

8.    9  ..   112 

8.  10  ..  114 

8.11  ..  114 

8.  12  ..  114 

97    •.  ..     72 

8.  17  ..  148 

112,8.  19  -.  278 

78,8.  1  ..  351 

8.2  ..  352 

8.3  ..  354 
8.  4  •  •  355 
8.  5  . .  356 

..    417,423 

54    ..  ..     23 

8.    8  ..457 

H.    6  •  •  458 

8.  15  . .  460 

.83     ..  ..   180 

.47    . .  . .  304 

88      ..  ..  189 

90     ••  ..189 

86      ..  ..190 

88,89  ..   190 

204 

.  29,  8.  1  . .  356 

8.  2  . .   357 

8.  3  . .  359 

8.  4  . .  361 

8.  5  ..   362 

8.6  ..362 

8.7  ..362 


ERRATA, 

Page    19,/or  88  &  89  Vict.  c.  49  read  88  &  89  Vict.  c.  47. 

„  187,  note  {m\for  No.  2817  read  2347. 

,,  175,  note  (a),  for  Bonrne  v.  Taylor  read  Brown  v.  Taylor. 

„  180,  Parsons  v.  Tinling  is  now  reported,  L.  R.,  2  C  P.  DIt.  1 19. 

„  190,  for  29  Vict.  c.  9,  s.  86  read  89  Vict  c.  9,  s.  86. 

„  296,  note  (n),  for  Hinsley  v.  Wilkinaon  read  Hensley  v.  Wilkinson. 

„  444,/0r  24  &  25  Vict.  c.  96  read  24  &  25  Vict  c.  95. 


HANDY-BOOK 


or 


THE   GAME   LAWS. 


INTRODUCTION. 

We  purpose  confiniDg  these  introductory  obser-  TbcGame 
vations  to  a  summary  of  the  Game  Laws  of  the 
United  Kingdom,  the  other  parts  of  the  work,  as  to 
dogs  and  birds,  scarcely  requiring  any  preUminary 
remarks  here,  the  enactments  as  to  them  being 
more  simple  and  concise.  The  first  nineteen 
chapters  will  treat  of  the  English  Game  Laws, 
portions  of  which  relate  to  the  whole  kingdom, 
separate  chapters  (XX.  and  XXI.)  being  devoted 
to  those  enactments  which  relate  exclusively  to 
Scotland  and  Ireland. 

The  principal  statutes  which  now  relate  to  tiic  principal 
game,  rabbits,  sea  birds,  wild  birds,  and  wild  fowl  game, 
in  the  several  parts  of  the  United  Kingdom,  and 
to  the  licensing  of  persons  to  kill  them,  and  deal 
in  game,  are : — 


EnOLAiil). 


*{liepealed  all  the  pre- 
runt*  aeU,  27  in  nuni" 

JfT.] 

1  &  2  Wm.  4,  c  32.» 
(Daj  Poacbisg  Act.) 


Scotland. 
1621,  c  31. 
(Qualification  to  kill 

Game.) 
1707,  c.  13. 

(Close  time.) 
13  Geo.  3,  c.  54. 

(Close  time.) 
2  &  3  Will.  4,  c.  68. 
(Day  Poaching  Act.) 


0. 


[♦ 


Ireland. 
10  Will.  3,  c.  8. 
(Qaalification  to  sport 
and  keep  Dogs.) 

27  Geo.  3,  c.  85. 

(Dealing  in  Game.) 
37Geo.  3,  c.  21. 
26  Vict.  c.  19. 

28  &  29  Vict.  c.  54. 
37  Vict.  c.  11. 

(Close  time.) 

B 
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Principal  Act*  as  to  QBm^— continued. 


England. 

11  &  12  Vict  c.  29. 
(Game  Certificatefl  for 
killing  Hares.) 

9  Geo.  4,  c.  69. 
7  &  8  Vict  c.  29. 
(Night  Poaching  Acts.) 

23  &  24  Vict  c  90. 
(Game  Licences.) 


25  h  26  Vict  c.  114. 
(Poaching  Prevention 
Act) 


33  &  34  Vict.  c.  57. 
(Gnn  Licences.) 

32  &  33  Vict  c.  17. 
(Sea  Birds.) 

35  &  36  Vict  c.  78. 
(Wild  Birds.) 

39  &  40  Vict  c.  29. 
(Wild  Fowl.) 


Scotland. 

11  &  12  Vict  c.  30. 
(Game  Certificates  for 
killing  Hares.) 

9  Geo.  4,  c.  69. 
7  &  8  Vict  c  29. 
(Night  Poaching  Acts.) 

23  &  24  Vict,  c  90. 
(Game  Licences.) 


25&26  Vict  c.  114. 

38  &  39  Vict  c  47. 
(Poaching  Prercntion 

Act.) 

33  &  34  Vict.  c.  57. 
(Gnn  Licences.) 

32  &  33  Vict  c.  17. 
(Sea  Birds.) 

35  &  36  Vict  c.  78. 
(Wild  Birds.) 

39  &  40  Vict.  c.  29. 
(Wild  Fowl.) 


IBKLAND. 


9  Geo.  4.  c.  69. 
7  &  8  Vict  c.  29. 
(Night  Poaching  Acts.) 

5  &  6  Vict  c.  81. 
23  &  24  Vict  c  90. 
23&24Victcll8,8.43. 
(Game  Licences.) 

25  &  26  Vict  c.  114. 

(Poaching  Prevention 
Act) 
27  &  28  Vict  c.  67. 

(Game  Trespass.) 

83  &  34  Vict  c.  67. 
(Gan  Licences.) 

32  &  33  Vict  c.  17. 
(Sea  Birds.) 

35  &  36  Vict  c.  78. 
(Wild  Birds.) 

39  &  40  Vict  c.  29. 
(Wild  Fowl.) 


Game  The  23  &  24  Vict.  c.  90,  eflTected  a  great  im- 

saTaf^t  provement  in  the  grant  of  the  necessary  govern- 
ment authorities  enabling  persons  to  kill  and  deal 
in  game,  by  repealing  the  previous  assessed  tax 
duties  on  game  certificates  and  certificates  to  deal 
in  game,  and  imposing  in  lieu  thereof  a  lower  scale 
of  duties  than  formerly.  This  act  substituted  the 
term  "licence  to  kill  game"  for  the  term  "game 
certificate,"  used  in  the  statutes  1  &  2  Will.  4, 
c.  32,  and  11  &  12  Vict.  c.  29(a),  but  the  word 
"  certificate"  is  still  retained  in  Ireland.  Under 
this  act,  licences  to  kill  game,  woodcocks,  snipes, 
quails,  landrails,  conies  and  deer,  and  licences  to 


**  LioCDCO  to 

kiU  game." 


{a)  Sec  23  &  24  Vict,  c.  90,  s.  6,  post,  (Hiap.  V.,  p.  74. 
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deal  in  game,  are  respectively  granted  by  the  ssamvicl 
excise  or  inland  revenue  officers,  instead  of,  as  "Uoenoeto 
previously,  by  the  clerks  of  the  commissioners  of      '*°**^* 
assessed  taxes  of  the  district. 
The  Gun  Licence  Act,  1870  (33  &  34  Vict,  oun  Lfcencp 

Act   83  &  34 

c.  57),  provided  that  no  person  should  use  or  carry  vict.  c  67. 
a  gun  within  the  United  Kingdom  unless  in  every 
year  he  took  out  a  10«.  excise  licence,  which  licence 
is  not  transferable,  and  expires  on  the  31st  March 
in  each  year.  A  penalty  of  10/.  is  incurred  by 
anyone  using  or  carrying  a  gun  without  a  licence 
(except  in  the  cases  mentioned  in  the  act  {b)  ).  Any 
person  convicted  under  sect.  30  of  the  Day  Poach- 
ing Act  (c)  forfeits  his  gun  licence.  No  person  who 
has  a  game  licence  in  force  requires  a  gun  licence. 

The  animals  and  birds  that  come  within  the  wiutu 
popular  definition  of  game  in  each  part  of  the 
United  Kingdom  are  generally  the  same  in  each, 
though  named  differently  in  the  acts,  viz. : — 


In  EKOItAND. 

In  Scotland. 

In  Ireland. 

Hare. 

Hare. 

Deer. 

Pheasant. 

Pheasant. 

Hare. 

Pftitridge. 

Partridge. 

Pheasant. 

Groiiac. 

Gronac. 

Partridge. 

Heath  or  moor  game. 

Heath  or  moor  game. 

Grouse.         [game. 

Black  game. 

Black  game. 

Heath  game,  moor 

Bastard. 

Bastard. 

Black  game. 

(I  &  2  Will  4,  c.  82, 

(9Geo.4,c.69,R.ld.) 

Bustard     or    WUd 

s.2;9Geo.4,c.69, 

Mair  Powl  or  Tar- 

Turkey. 

ft.  13.) 

magan. 

Phtarmigan. 

(18  Geo.  8,  c.  54.) 

Landrail. 

(27G.3,c35,ss.4,6.) 
Woodoork.     Snipe. 
Qnail.    WildDnck. 
Widgeon  and  Teal. 

(27&28Vict.c.67.) 

(^)  See  33  &  34  Vict.  c.  67,  8.  7,  post,  Chap.  VL,  p.  108. 
(r)  1  &  2  Will.  4,  c.  32,  s.  11.    See  p.  114. 
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m^^mo  ^'^^^  ^ight  Poaching  Act  (9  Geo.  4,  c.  69), 

tHrfcuSiom.  *^^  ^^^  ^^^^  Licences  Act  (23  &  24  Vict 
c.  90),  have  the  effect,  however,  of  importing  for 
particular  purposes  the  English  definition  of 
**game"  into  other  parts  of  the  Kingdom.  So 
far  as  night  poaching  is  concerned  the  9  Geo.  4, 
c.  69,  applies  to  the  whole  of  the  United  King- 
dom; the  13th  section  of  the  23  &  24  Vict, 
c.  90,  imports  the  definition  of  game  contained  in 
the  2nd  section  of  the  1  &  2  Will.  4,  c.  32,  into 
Scotland  and  Ireland,  so  far  as  relates  to  game 
dealers  and  dealing  in  game ;  and,  as  a  necessary 
consequence,  the  close  time  in  England  applies 
to  birds  of  game  taken  in  those  parts,  but  the 
actual  taking  is  governed  by  the  local  act8(c). 
niflereocw  in  gome  statutcs  treat  animals  as  game  which  are 

the  deflnitiOB  ^  ^ 

of  game.  not  Considered  so  by  others;  and  the  acts  known 
as  the  "Game  Laws"  and  the  "Revenue  Acts" 
extend  in  some  cases  to  other  animals  and  birds 
than  game  proper.  For  example,  in  England 
woodcock,  snipe,  landrail,  quails,  conies  or  rab- 
bits, and  the  eggs  of  a  swan,  wild  duck,  teal 
and  widgeon  are  protected  by  these  laws.     In 

scouaad.  Scotland  deer,  roe,  woodcocks,  snipes,  quails, 
landrails,  wild  ducks  and  conies  are  likewise  pro- 

ireiaod.  tcctcd  by  thcsc  laws.  In  Ireland  these  laws 
extend  to  deer,  the  eggs  and  nests  of  partridges, 
pheasants,  gi*ouse,  quail,  landrail,  moor  game, 
heath  game,  wild  duck,  or  other  wild  fowl,  widgeon, 
plover,  snipe,  house-dove  or  pigeon  and  rabbits. 
And  by  the  Game  Trespass  Act,  1864  (27  &  28 
Vict.  c.  67),  game  in  Ireland  is  defined  for  the 

(r)  See  post,  Chap.  XI.,  p.  212. 


Introduction.  C) 

purposes  of  that  act  to  be  hares^  pheasants^  par-  s?  &  28  vict. 
tridges,  grouse^  beath  or  moor  game^  black  game^  ^' 
woodcocks^  snipes^  quails,  landrails,  wild  ducks, 
widgeon,  and  teal.    For  the  purpose  of  the  Poach-  m  &  ss  vict. 
ing  Prevention  Act,  1862  (cf),  the  term  game  is  liconmonof 
to  include,  in  addition  to  the  animals  (except  bus-  ^""' 
tards)  above  described  in  the  English  definition, 
rabbits,  woodcocks,  snipes,  and  the  eggs  of  phea- 
sants, partridges,  grouse,  and  black  or  moor  game. 
The  23  &  24  Vict.  c.  90,  as  to  licences  and  certi-  zs  l  3i  vict. 

c.  90. 

iicates  to  kill  game,  extends,  not  only  to  game 
proper,  but  to  woodcocks,  snipes,  quails,  landrails, 
conies  and  deer  taken  throughout  the  United 
Kingdom.  With  the  complication  of  enactments  Foreign 
as  to  what  is  game  in  each  part  of  the  kingdom 
arises  the  question  whether  birds  which  come 
from  other  parts  of  the  kingdom  or  firom  foreign 
parts,  and  are  caught  and  pursued  here  ferce 
natures f  being  of  the  same  species  as  our  birds  of 
game,  are  within  the  penal  enactments  of  our  law 
as  to  killing,  taking,  or  pursuing  them.  In  the 
opinion  of  the  author  our  laws  extend  to  them. 

Since  the  1  &  2  Will.  4,  c.  32,  there  is  no  Qaaitflcotton 
estate  or  other  qualification  in  England  necessary 
to  enable  a  person  to  kill  game  on  his  own  land 
or  another's  but  the  revenue  licences,  but  in  Scot- 
land and  Ireland  certain  property  qualifications 
beside  the  revenue  licence  are  still  necessary.  In 
Ireland  a  property  qualification  is  also  necessary  to 
enable  a  person  to  keep  certain  game  dogs.  These 
qualifications  are  given  in  detail  in  Chap.  XX. 
as  to  Scotland,  and  in  Chap.  XXI.  as  to  Ireland. 

(i)  25  &  26  Vict.  c.  114.    Sec  post,  Chap.  XVII.,  p.  302. 
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The  right  of 
property  in 
game,  &c 


Lords  ot 
manon. 


Oocnplen. 


As  to  the  right  of  property  in  game  and  other 
wild  creatures  protected  by  the  game  and  other 
laws  the  subject  is  treated  of  at  some  length  in  the 
next  chapter,  from  which  it  will  be  gathered  that 
the  owners  of  the  soil  have  a  qualified  property  in 
game  while  on  their  lands,  but  that  it  is  not  pro- 
perty for  the  purposes  of  larceny.  Lords  of 
manors  on  the  wastes  and  commons  of  the  manors, 
and  in  some  cases  where  they  have  been  enclosed, 
as  against  the  o\vners  of  cattle  gates,  have  the  right 
to  the  game ;  also  the  owners  of  lands,  and  the 
occupiers  thereof,  except  where  in  certain  cases  it  is 
reserved  to  the  grantor  or  landlord,  or  there  is  a 
right  of  chase  or  free  warren  over  the  lands  by 
prescription  or  express  grant,  u  e.,  the  right  of 
entering  to  kill  game  without  being  subject  to  be 
sued  as  trespassers  («)•  And  these  are  respec- 
tively recognized  in  the  1  &  2  Will.  4,  c.  32,  s.  10, 
as  forest,  park,  free  chase,  and  free  warren,  and  are 
treated  of  and  explained  in  Chap.  II.  as  to  free 
warrens,  manors,  &c.;  Chap.  lY .  as  to  gamekeepers ; 
and  Chap.  VII.  as  to  tenant's  rights.  Proprietors  of 
warrens  have  the  conies.  Occupiers  also  have, 
when  riot  reserved  to  their  landlords,  the  right  to 
kill  or  to  authorize  others  to  kill  hares  on  their 


(e)  As  to  lords  of  mflnors,  nee  Ettart  v.  Orakam^  Bart.,  26 
li.  J.,  Ex.  97;  7  H.  L.  Cas.  331;  Brvce  v.  HeUiirell,  5  H.  &  N. 
(K)9;  29  L.  J.,  Ex.  297;  2  L.  T.,  N.  S.  202.  As  to  owners  of 
cattle-gates,  JSarl  of  Longdate  v.  Bigg,  1 II.  &  N.  723.  As  to 
warrens,  JBarl  Beanchamp  v.  Winn^  L.  B.,  6  H.  L.  23.S; 
22  W.  R.  193;  BoHnton  y.  Wray,!,.  R.,  1  C.  P.  490;  14  L.  T., 
N.  S.  434;  Lord  Leconfield  v.  IHxon,  L.  R.,  3  Ex.  30;  A/fts- 
grave  v.  Ibster,  L.  R.,  6  Q.  B.  690;  40  L.  J.,  Q.  B.  407;  24  L.  T., 
N.  S.  614;  19  W.  R.  1141 ;  Sonerhy  r.  SmUh,  L.  R.,  8  C.  P.  674, 
Ex.  Oi.;  L.  R.,  9  C.  P.  524;  43  L.  J.,  C.  P.  290;  31  L.  T., 
N.  S.  209;  23  W.  R.  79. 
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laDds  without  such  person  being  liable  to  take  out  The  rigiit  to 
an  excise  licence  to  kill  game  (/).    But  in  all  game. 
these  cases  the  right  cannot  be  exercised  unless  the  J^J^g^wc 
game,  hares  or  conies  are  on  the  proprietor's  lands; 
for  when  they  leave,  and  are  not  driven  from 
thence,  they  cease  to  be  his  (except  in  the  case  of 
a  free  warren  or  forest),  and  he  cannot  justify 
the  taking  of  them.     The  same  principles  apply  Deer, 
generally  to  deer  as  to  game  in  this  respect.     The 
subject,  however,  is  surrounded  by  difficulties,  and 
hardly  admits  of  a  summary  being  relied  upon. 

Any  person  to  be  legally  entitled  in  England  wbat 
to  use  any  dog,  gun,  net,  &c.  for  the  purpose  of  required  uT 
taking  or  killing  any  game  or  any  deer,  in  what-  deer, &&' 
ever  capacity  he  is  entitled  to  it,  must  take  out 
an  excise  licence  to  enable  him  to  do  so,  but 
there  are  certain  exceptions  and  exemptions  to  the  Exceptions. 
ride,  the  most  important  of  which  are  (1)  coursing 
hares  (which  are  game),  and  killing  them  by  those 
entitled  to  the  game;  (2)  killing  hares  by  per- 
mission of  the  occupier  (,/*);  (3)  killing  deer  by 
hunting,  or  in  inclosed  lands  by  the  owner  or  occu- 
pier, or  by  his  direction ;  and  (4)  persons  aiding 
or  assisting  a  licensed  person  using  his  own  dog, 
&c.  in  so  doing  (^).     In  Scotland  and  Ireland, 
as  has  been  stated,  a  property  qualification  is 
also  necessary,  and  in  Ireland  the  term  certificate 
is  used  for  licence.     In  England  such  licence 
or  certificate  is  also  required  for  the  taking  of  any 
woodcock,  snipe,  quail,  landrail  or  coney;  but  not 

(/)  In  England,  by  11  &  12  Vict  c.  29,  Chap.  VII. ;  in  Scot- 
land, by  11  &  12  Vict  c.  30,  Chap.  XX.,  p.  378. 

{^)  see  these  exceptions  and  exemptions  in  23  &  24  Vict. 
c.  UO,  s.  Of  post,  Chap.  VI.,  p.  83. 
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for  the  taking  of  woodcock  and  snipe  by  net  or 
springes,  the  taking  or  destroying  of  conies  by  the 
proprietor  of  warrens  or  tenants  of  lands^  or  by 
their  direction  or  permission ;  nor  is  it  necessary 
to  be  held  by  persons  who  only  aid  and  assist  a 
licensed  person  using  his  own  dogs  in  the  taking 
of  game  (^r).  Nor  is  a  licence  required  for  killing 
wild  swans,  wild  duck,  teal  or  widgeon,  although 
the  eggs  are  protected  in  the  breeding  season  in 
England  and  some  of  them  are  in  Ireland,  but  not  in 
Scotland.  But  in  all  cases  throughout  the  United 
Kingdom,  when  a  gun  is  used,  in  any  other  place 
than  a  house  or  the  curtilage  of  a  house,  if  the 
person  carrying  or  using  it  has  no  game  licence 
he  must  take  out  a  lOs,  gim  licence  (A).  These 
excise  licences,  both  game  and  gun,  when  granted, 
are  forfeited  on  a  conviction  for  an  unlawful  tres- 
pass in  the  daytime  on  land  in  pursuit  of  game  in 
England  and  Scotland,  but  not  in  Ireland  (i). 

The  amount  of  duty  on  the  licences  or  certifi- 
cates to  kill  game,  &c.  varies  with  the  period  for 
which  they  are  in  force.  They  are  taken  out  after 
the  5th  April  and  expire  on  the  31st  October  in 
the  same  year,  or  on  the  5th  April  in  the  follow- 
ing year.  All  game  licences  must  be  dated  on 
the  day  on  which  they  are  actually  issued ;  those 
which  expire  on  the  5th  April  (for  which  the  sum 
of  3/.  is  payable)  are  printed  on  red  tinted  paper; 

ig)  23  &  24  Vict  c.  00,  ss.  2,  i,  5,  17,  for  England  and 
Sco^and ;  5  &  6  Vict  c.  81,  also  for  Ireland ;  23  &  24  Vict. 
c.  113,  8.  43,  does  away  with  the  necessity  of  a  certificato  to  kill 
rabbits  in  Ireland. 

(70  33  &  34  Vict.  c.  57,  post,  Chap.  VI.,  p.  10(5. 

(t)  23  k  24  Vict,  c  90,  s.  Hi  and  83  &  34  Vict.  c.  67,  s.  11, 
p.  114. 


Introduction,  9 

thoae  wliich  expire  on  the  3lBt  October  (the  duty  coionror 
on  which  is  2/.)  are  printed  on  paper  tinted  green;  iteS^. 
ind  those  which  are  taken  out  on  or  after  the  1st 
Xovember,  and  expire  on  the  5th  April  follow- 
ing,  the  duty  on  which  is  also  2/.^  are  printed  on 
yellow  tinted  paper. 

The  gamekeeper's  game  licence  for  England  or  Gamckeeper*« 
Scotland  expires  on  the  5th  April  annually^  the 
duty,  in  addition  to  the  assessed  tax  as  a  servant, 
which  expires  on  the  31st  December  in  each  yeai% 
being  2/.  (A)  to  kill  within  the  manor,  or,  if  out  of 
it,  the  same  as  any  other  person ;  and  on  a  change 
of  gamekeeper,  or  revocation  of  deputation,  the 
licence  may  be  transferred  to  his  successor  free  of 
dnty,  by  indorsement  made  by  the  excise  officer  (/)• 
In  Ireland  gamekeepers  are  charged  the  same  duty 
as  other  persons. 

The  inland  revenue  officers  are  required  by  Howucence 
their  "  instructions "  from  the  Board  to  affiDrd 
every  information  to  persons  desirous  of  taking 
out  game  licences,  for  which  personal  application 
is  not  required,  but  may  be  made  in  writing, 
specifying  the  date,  the  name  at  full  length,  and 
the  residence  of  the  person  for  whom  the  licence 
is  required,  and  left  at  the  residence  of  the  super- 
visor  of  excise  or  distributor  of  stamps.  In  the 
case  of  a  grant  of  a  gamekeeper's  licence  the 
sapervisor  acquaints  the  surveyor  of  taxes  thereof, 
in  order  that  the  master  may  be  charged  for  the 
duty  on  a  sen^ant. 

(i)  23  &  24  Vict  c.  90,  as.  2,  7, 13. 

(0  23  &  24  Vict.  c.  90,  88. 2,  7,  S,  9;  1  &  2  Will.  4,  c.  82,  s.  6. 
See  Chap.  V.,  p.  90, 

b5 
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By  the  Gun  Licence  Act,  1870,  a  10^.  licence, 
expiring  on  the  31st  March  in  each  jear^  i& 
required  to  be  taken  out  by  every  person  who 
uses  or  carries  a  gun  in  the  United  Kingdom. 
The  duty  is  an  excise  duty,  under  the  manage- 
ment of  the  inland  revenue  commissioner,  who 
keep  a  register  of  all  licences  issued.  Any  person 
using  or  carrying  a  gun  without  a  licence  is  liable 
to  a  penalty  of  10/.,  and  a  person  found  using  or 
carrying  a  gun  is  to  produce  his  licence  or  give  his 
name  and  address,  under  a  penalty  of  10/.  The 
holder  of  a  licence  to  kill  game  for  the  year  does 
not  require  a  gun  licence.  If  a  person  is  convicted 
in  England  under  the  1  &  2  Will.  4,  c.  32,  s.  30, 
or  in  Scotland  under  the  2  &  3  Will.  4,  c.  61,  he 
forfeits  his  gun  licence. 

It  should  also  be  obsen-ed  here,  that  any  person 
licensed  in  his  own  right  may  kill  game  anj^herc 
in  the  United  Kingdom,  subject  to  the  law  of 
trespass  (/). 

And  any  person  who  takes  out  a  gun  licence 
may  use  and  carry  the  same  anywhere  in  the 
United  Kingdom,  except  in  those  parts  where  the 
use  of  firearms  is  forbidden  (m). 

The  tax  on  dogs  has  been  abolished  by  the 
stat.  30  &  31  Vict.  c.  5,  and  in  lieu  thereof  a 
licence  duty  substituted.  These  licences  apply 
to  England  and  Scotland  only.  A  licence  for 
every  dog  kept  that  is  over  six  months  old  must 
be  taken  out  on  the  first  of  January  in  each  year; 

(Z)  23  &  24  Vict.  c.  90,  s.  18,  post,  p.  94;  1  &  2  WiH.  4, 
c.  32,  8S.  5,  6;  for  Scotland,  Chap.  XX.,  p.  366;  2  &  3  Will.  4, 
c.  68, 8. 1 ;  for  Ireland,  27  Geo.  3,  c.  .^5,  r.  10,  Chap.  XXL,  p.  407. 

(w)  33  &  34  Vict.  c.  57;  sco  post,  Chnp.  VI.,  p.  106. 
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the  price  of  the  licence  is  Ss,,  and  it  is  not  Licence  for 
transferable  (»).  ^' 

Another  excise  licence^  expiring  on  the  1st  Licence  to 
of  July,  is  required  for  the  buying  and  selling 
of  game  in  its  restricted  sense  (but  not  for  wood- 
cocks^ suipe^  quails^  landrails,  conies  or  deer),  after 
the  dealer  has  obtained  a  licence  from  the  justices 
at  special  sessions  for  the  purpose.  This  rule 
applies  to  all  the  United  Kingdom.  There  are 
heaTy  penalties  on  persons  dealing  in  game  with- 
out a  licence  (o). 

In  England  and  Scotland  a  government  licence  Licence  to 
must  also  be  taken  out  for  the  taking  or  killing  ^zsiiiyicL 
any  deer  (in  the  same  manner  as  game),  by  other  ^  ^' 
persons  than  the  owner  and  occupier  of  inclosed 
lands,  when  the  deer  is  in  such  lands  or  is  killed  by 
their  direction  or  permission,  and  also  when  it  is  ngt 
pursued  and  killed  by  hunting  with  hounds  (/?). 

The  killing  or  taking  of  game  on  improper  days  is  Kiiiins  imine 
prohibited  byheavy  penalties  in  England.  No  game  dajs/or. 
is  to  be  caught  on  Sunday  or  Christmassy  under 
a  penalty  of  5L(q) ;  nor  in  Ireland  any  game,  wild 
fowl,  &c.  on  a  Sunday,  under  a  like  penalty  (r). 

The  killing  or  taking  of  birds  of  game  and  Kminffg&me 
other  birds  during  the  breeding  season  is  also  """""•"• 
prohibited  under  heavy  penalties.     As  the  season 
for  taking  game  and  other  birds  is  different  in 
each  part  of  the  kingdom,  the  following  table  or 
enumeration  of  tlie  prohibited  periods  in  respect 

(»)  30  &  31  Vict  c.  5. 

(o)  1  &  2  Will.  4,  c.  32,  R.  18;  23  &  24  Vict.  c.  90.  ss.  13,  14, 
15;  24  &  25  Vict.  c.Ol,  ss.  9,  17;  sec  Chap.  XI.,  post,  p.  207. 
(p)  23&  24  Vict.  c.  90,  ss.  2,  4,  5;  Chap.  V.,  post,  p.  74. 
Iq)  1  &  2  Will.  4,  c.  32,  s.  3,  p.  54. 
(r)  27  Goo,  3,  c.  35,  ss.  4,  5;  Chap.  XXI.,  post,  p.  407. 


12 


Introduction^ 


IPRinc,  &c. 


of  each  bird  or  animal5  as  named  in  the  acts 
rcflpectively,  may  be  found  more  useful  than  a 
lengthened  detail  in  this  place.  The  enactments 
and  the  penalties  will  be  found  in  the  follow- 
ing chapters;  England^  Chap.  III.;  Scodand, 
Chap.  XX. ;  Ireland,  Chap.  XXI.  So  far  as 
relates  to  dealing  in  game  as  above  stated^  the 
English  close  time  applies  to  Scotland  and  Ireland. 


K.NOLAKD. 

Scotland. 

Ireland. 

Blfu^k  gamo 

•  • 

10th  Dec.  to  20th 

10th  Dec.  to  20th 

10th  Dec.  to  20th 

Aug.    In  Somcr- 

Au-j, 

Aug. 

Mt,    Devon  y  and 

New  Forest,  10th 

Dec.  to  iHt  Sept. 

JliiMtard  or  wild 

Ut  March  to  Ist 

No  close  time. 

10th  Jan.  to  1st 

tarkey. 

Sept.^ 

SepL 

^)i'vr,  nwle 

*  • 

No  close  time. 

No  close  time. 

10th  June  to  28th 
Oct. 

„     fallow 

•  • 

• 

Id. 

Id. 

Michaelmas  to 
20th  June. 

GrouM   or 

red 

10th  Dec.  to  12th 

10tliDec.tol2th 

10thDec.toI2th 

game. 

Augv^ 

Aug. 

Aug. 

Heath  fowl 

•  • 

Xo  close  time. 

10th  Dec.  to  20th 
Aug. 

10th  Dec.  to  20th 
Aug. 

Ilcath  or  moor 

Id. 

Id. 

10th  Dec.  to  12th 

l^amo. 

Aug. 

Landrail 

•  f 

15th    March    to 

15th  March   to 

10th  Jan.  to  20th 

Ist  Au^. 

1st  Aug. 

Sept. 

Mnir    fowl 

or 

No  close  time. 

10th  Dec.  to  12th 

10th  Dee.  to  20lh 

ptarmi(;an 

• 

Aug. 

Aug. 

Partridge 

•  • 

1st   Feb.    to  1st 

1st  Feb.  to  1st 

1st  Feb.  to  1st 

Sept 

Sept. 

Sept. 

Fbeaiant 

•  ■ 

1st   Feb.   to  Ist 

Ist  Feb.  to  1st 

1st  Feb.  to  1st 

Oct. 

Oct. 

Oct. 

Quail  •• 

•  • 

15th    March    to 

15th   March    to 

10th  Jan.  to  20th 

Ist  Aug. 

1st  Aug. 

Sept. 
15th  Feb.  to  1st 

Plover  ($) 

• . 

15th  Feb.  to  Ist 

15th  Feb.  to  1st 

Aug. 

Aug. 

Aug. 

Snipe  .. 

•  • 

Id. 

Id. 

Id. 

Teal     .. 

.  • 

Id. 

Id. 

Id. 

Widgeon 

•  • 

Id. 

Id. 

Id. 

Wild  duck 

.  • 

Id. 

Id. 

Id. 

Woodcock 

• . 

Id. 

Id. 

Id. 

(«)  These  arc  the  times  mentioned  in  the  acts ;  they  have  been  varied  in 
certain  districts ;  see  Chap.  XIX.,  post,  p.  843. 
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With  regard  to  other  birds,  it  is  unlawful  to  wna  fowl, 
kill  the  fcUowing  in  any  part  of  the  United  «-29. 
Kingdom  between  the  I5th  February  and  the  isthPeb.- 
Ist  August  (0 :-  '*^"''""- 

Arocet,  carlew,  dotterel,  danbird,  danlin,  godwit,  green* 
fifaank,  lapwing,  mallard,  oxbird,  peewit,  pbalerope, 
ploverspagc,  pocbard,  pnrre,  redshank,  reeve  or  ruff, 
Banderling,  sandpiper,  seolark,  shoveller,  spoonbill, 
stint,  stoneearlew,  stonehatch,  summer  snipe,  thieknce, 
whaupf  irbimbrell,  widgeon. 

The  fbllowiner  birds  may  not  be  killed  in  an^'  wim  biniii, 

-     -        --   ?      -    -^.        ,  ,     ,  -         ,,  ;     M  4c  86  Vict. 

part  of  the  Lnited  Kingdom  between  the  loth  c.78. 
March  to  1st  August :—  L^AoSiT 

Bittern,  blaekcap,  chiffchafF,  coot,  creeper,  crossbill,  cnckoo, 
flycatcher,  golden-crested  wren,  goldfinch,  hawfinch  or 
grosbeak,  hedge-sparrow,  kingfisher,  martin,  moor  cr 
water-hen,  nightingale,  nightjar,  nnthatch,  owl,  pipit, 
redpoll,  redstart,  robin  redbreast,  sand  groose,  siskin, 
stonechat,  swallow,  swan,  swift,  titmouse  (long-tailed), 
titmouse  (bearded),  wagtail,  warbler  (Dartford),  war- 
bler (reed),  warbler  (sedge),  wheatear,  whinchat,  wood- 
lark,  woodpecker,  wood«Ten,  wren,  wryneck. 

The  following  birds  may  not  be  killed  in  any  Sj*4j**^y'ict 
part  of  the  United  Kins^dom  from  the  1st  April  ®-  "• 
to  Ist  August \t) : —  i»t  August, 

Auk,  bonxie,  Cornish  chough,  conltemeb,  diver,  eider  duck, 
fulmar,  gannet,  grebe,  guillemot,  gull,  kittiwake,  loon, 
morrot,  meriganser,  murre,  oyster  catcher,  petrel,  puffin, 
razor  bill,  scout,  seamew,  sea  parrot,  sea  swallow,  shear- 
water, shelldrake,  skua,  smew,  solan  goose,  tarrock, 
tcni,  tystey,  willock: 

and  between  the  15th  February  and  the  10th  wndgoo0e. 
July  a  wild  goose  may  not  be  killed. 

As  these  only  are  mentioned  in  the  several  8ta-> 

(0  These  are  the  times  mentioned  in  the  acts ;  they  are  liable 
to  variation,  and  have  beeu  varied,  in  different  districts ;  sec 
Chap.  XIX.,  post,  p.  843. 
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RcaiKMu  for  tiites,  it  foUows  that  as  regards  hares^  and  conies 
or  rabbits^  there  is  no  statutory  season  assigned  to 
them,  or  within  which  it  is  declared  unlawful  to 
kill  or  take  them,  in  any  part  of  the  kingdom. 
The  English  law  as  to  dealing  in  game  being  ex- 
tended to  Scotland  and  Ireland,  all  licensed  dealers 

Deftiin?  iu  in  fi:ame  and  persons  not  so  licensed  are  prohibited 
from  dealing  in  or  having  possession  of  birds  of 
game,  sea  birds,  wild  birds,  or  wild  fowl,  whether 
alive  or  dead,  after  the  expiration  of  the  seasons 
before  stated,  i.e.,  licensed  dealers  from  buying  or 
selling,  or  having  in  possession  game  aft;er  ten  days 
from  the  termination  of  the  season,  and  unlicensed 
persons  from  buying  or  selling  also  aft;er  ten  days, 
or  having  the  same  in  possession  (except  in  a  mew 
or  breeding-place),  aft«r  forty  days  from  the  termi- 

9aie  of  gamo  nation  of  the  seasons  respectively  («).  No  person, 
including  a  gamekeeper,  can  at  any  time  sell  game 
to  a  licensed  dealer  unless  he  has  taken  out  a  3/.  ex- 
cise licence  (t) ;  neither  can  a  person  not  licensed 
to  kill,  sell  game  to  an  unlicensed  or  licensed 
person,  except  by  inciu'ring  heavy  penalties  («). 

Appointment       The  1  &  2  Will.  4,  c.  32,  as  to  England  only, 

keepers;        contaius  a  Variety  of  provisions  authorizing  a  lord 

their  powera.  -^  i     j  i  •  1° 

or  lady  of  a  manor,  lordship  or  royalty,  or  a 
steward  of  the  crown  of  a  manor,  &c.  appertain- 
ing to  her  Majesty,  or  a  body  corporate,  to  ap- 
point gamekeepers  to  preserve  and  kill  the  game 
within  the  limits  of  a  manor,  &c.,  for  the  use  of 
the  lord,  &c.,  as  well  as  to  seize  dogs,  nets  and 

(0  1  &  2  Will.  4,  c.  32,  g.  4;  28  &  24  Vict.  c.  90,  a.  18;  89 
&  40  Vict.  c.  29,  8.  2.  See  Loome  v.  2Jailcy,  3  E.  &  £.  444  j 
31  L.  J.,  M.  C.  391. 

(f)  1  &  2  Will.  4,  c.  82,  8S.  6, 17.  («)  Ibid.  s.  25. 
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engines^  there  feund,  of  persons  not  licensed  to  Appointment 
kill  game;  and  sach  lord,  &c.  may  also  grant  de-  t^\^n' 
putations  of  a  like  kind  to  other  persons,  whether 
thej  be  their  servants  or  not.  These  appoint- 
ments and  deputations  are  to  be  registered  with 
the  clerk  of  the  peace  of  the  county  in  which 
the  manor,  &c.  is,  otherwise  they  will  be  of  no 
effect  (r).  As  to  Wales,  by  sect.  15,  power  is  re- 
served to  persons  having  a  certain  property  qualifi- 
cation to  appoint  gamekeepers  (x). 

In  Ireland  similar  powers  are  eiven  to  lords  of  ireimwi  and 
manors  (y).  In  Scotland  manors  are  not  recog- 
nized, but  landowners  grant  deputations  although 
not  under  any  statute.  As  far  as  Scotland  is 
concerned  there  is  no  statutory  regulation  for 
registering  deputations,  but  the  Stamp  Office 
insist  on  the  registration  {z). 

A  gamekeeper  must  have  a  licence  to  kill  game  oamekecpcr-g 
like  any  other  person,  except  that  to  kill  merely 
within  his  manor,  in  England,  the  duty  is  2/., 
while,  if  he  is  to  sell  game  (whether  authorized  to 
do  so  by  his  master  or  not),  or  to  kill  out  of  his 
manor,  a  3/.  licence  is  necessary  (a) ;  and  if  he 
sell  game  not  on  account  of  and  without  the 
written  authority  of  his  master,  he  incurs  the 
penalty  imposed  for  selling  it  without  having  a 
licence  to  kill;  or  if  he  kill,  &c.  out  of  his  manor^ 
not  having  a  3/.  licence,  he  is  liable  to  the  penalty 
for  not  taking  out  a  licence  (6).     His  authority  is 

(r)  l&2WilI.4,c.  32,83.13,14,16,16;  sec  post,  Chap.  I V.,  p.  C3. 

(a?)  See  post,  Chap.  IV.,  p.  67. 

(y)  Barclay's  Dig.  447. 

(s)  Inrine  on  Scotch  Game  Laws,  156,  lo7. 

(a)  23  &  24  Vict.  c.  90,  83.  2,  6,  7. 

(6)  1  &  2  Will.  4,  c.  32,  ss.  C,  17;  23  &  24  Vict.  c.  90,  s.  13. 
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Gainekeeper'«  limited  to  Iiis  manor^  and  to  the  seizure  of  dogs^ 
nets,  &c.,  while  being  used  for  the  purpose  of 
taking,  or  while  pursuing  game  thereon  {b) ;  but 
he  may  demand  to  see  the  licence  of  a  person 
sporting  on  his  manor,  without  showing  his  own, 
and  take  a  copy  of  it,  and  require  such  parties  to 
disclose  their  names,  &c.,  which,  if  they  refuse 
to  do,  they  risk  a  penalty  {c\ 

TenMifs  Iq  England,  a  tenant  of  lands  under  a  lease  or 

liabilities,  agreement  made  previously  to  the  1st  of  October, 
1831, — except  game  be  reserved  therein  to  him, 
or  a  fine  had  been  taken  on  the  granting  of  the 
lease,  &c.,  or  the  lease  was  for  a  term  exceeding 
twenty-one  years, — has  not  the  right  to  the  game; 
but  if  the  lease  be  made  since  the  1st  of  October, 
1831,  the  tenant  has  the  game,  unless  it  be 
therein  reserved  to  the  landlord;  and,  indeed,  so 
have  all  occupiers  not  under  leases,  as  they  had 
before  their  right  was  curtailed  by  the  passing  of 

Action  for  the  1  &  2  Will.  4,  c.  32.  The  landlord,  when  he 
has  the  exclusive  right,  may  authorize  others, 
who  have  licences  to  kill  game,  to  sport  over  the 
lands,  but  a  tenant,  not  having  a  right,  is  liable 
to  a  penalty  if  he  sports  or  authorizes  another 
person  to  do  so,  who  also  is  liable  to  the  penalty 
imposed  for  an  illegal  trespass  (d).  A  lord  of  a 
manor  also  is  liable  to  the  action  of  trespass  for 
sporting  over  land  not  in  his  own  occupation  {e\ 

(ft)  23  &  24  Vict.  c.  90,  ss.  2, 9, 10 ;  see  post,  Chap.  IV.,  p.  68. 

(c)  Ibid.  s.  10,  Chap.  IV.,  p.  63. 

{d)  1  &  2  Will.  4,  c.  32,  ss.  7, 8, 11, 12,  30,  Chap.  VII.,  p.  116; 
see  Coleman  v.  Bathurtt,  L.  R,  6  Q.  B.  366 ;  40  L.  J.,  M.  C. 
131;  17  W.  R.  848;  24  L.  T.,  N.  S.  426. 

(e)  Pichtring  y.  Noye$,  4  B.  &  C.  639;  7  Dow.  &  By.  49; 
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The  provisions  of  the  1  &  2  Will.  4,  c.  32,  hereon  Tenant-g 
do  not  anect  the  tenant  s  nght  to  kill  and  take,  uabuiucs. 
by  himself  or  servants,  woodcocks,  snipes,  quails, 
landrails  and  conies,  which  are  his,  although  the 
'^game"  be  reserved  to  the  landlord,  unless,  indeed, 
there  be  some  stipulation  in  the  lease  to  the  con- 
trary, and  (as  respects  rabbits)  some  right  of  &ee 
warren  over  the  lands;  but  he  must  take  out  a 
gun  licence  in  any  case,  and  a  game  licence  to 
kill  quails  and  landrails,  as  well  as  woodcocks  and 
snipes,  if  he  take  the  two  latter  otherwise  than 
with  nets  or  springes.  As  respects  hares  (which  "Barct.** 
are  within  the  definition  of  *^  game "),  the  tenant 
has  the  right  to  kill  them,  if  they  are  not  reserved 
to  the  landlord;  and  in  addition,  he  may  by  a 
written  authority,  registered  with  the  clerk  to  the 
magistrates  of  the  district,  authorize  any  other 
person  to  do  so,  who  is  exempted  thereby  from 
taking  out  a  licence  to  kill  game  (/);  but  if  he 
kill  them  by  shooting,  a  gun  licence  is  required. 
The  law  in  Ireland  is  nearly  the  same  as  in 
England,  but  in  Scotland  it  is  different ;  these 
differences  must  be  reserved  for  consideration  in 
future  chapters  (XX.  and  XXI.). 
The  authority  given  by  the  excise  licence  to  Tro§p««i«i 

,  o        •  1  •  •  1  committed  In 

kin  game,  &c.  is  subject  to  an  action,  or  the  sum-  ^Portin,f. 
mary  proceeding  before  justices  for  the  penalty  of 
40i.  in  England  and  Scotland,  for  any  trespass  in 
search  or  pursuit  of  game,  &c.,  committed  by  the 

tee  J9r0fr»  y.  Taylor,  10  East,  189;  Woolrycb,  G.  L.  88,  as  to  a 
tenant's  right  of  sporting. 

(/)  11  &  12  Vict  c.  29;  23  &  21  Vict.  c.  90.  s.  5,  Chap.  V. 
As  to  Scotland,  see  11  &  12  Vict.  c.  30,  Chap.  XX.,  post,  p.  873. 
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holder  of  such  licence  on  land  over  which  he  has 
no  right  to  the  game;  but  the  proceedings  by 
way  of  civil  action  cannot  be  resorted  to  in  addi- 
tion to  the  summary  proceedings.  The  penalty 
is  10/.  in  Ireland  (^).  As  respects  occupiers  of 
lands  who  have  the  right  to  kill  conieSi  they  have 
a  right  also  to  employ  their  servants  or  other  per- 
sons to  do  so  for  them^  without  such  persons  being 
liable  to  be  proceeded  against  for  a  trespass^  or 
for  the  excise  penalty  if  they  have  not  a  licence 
to  kill  game,  but  if  they  kill  them  with  a  gun 
they  must  have  a  gun  licence;  but  a  person  avail- 
ing himself  of  the  permission  to  shoot  over 
another's  lands  should  first  ascertain  that  the 
person  giving  such  permission  has  authority  to 
give  it,  otherwise  he  would  be  liable  (A).  In 
England  and  Scotland,  if  five  or  more  persons 
commit  a  trespass  together  the  penalty  is  in- 
creased from  2/.  to  51.  each  offender  (t). 

The  EngKsh  act,  1  &  2  Will.  4,  c.  32,  s.  31, 
authorizes  the  person  entitled  to  the  game,  whether 
by  hiring  the  shootings,  or  as  landowner,  or  the 
occupier,  or  their  gamekeeper  or  servant,  &c.,  to 
require  trespassers  there  in  the  daytime  to  quit 

(^)  1  &  2  Will.  4,  c.  32,  88.  6,  30,  46,  Chap.  YIU.;  in  Scot- 
land, 2  &  8  Will.  4,c.  68,  ss.  1, 16,  Chap.  XX.;  and  as  to  Ireland, 
20  Geo.  3,  c.  35,  sh.  10,  13,  Chap.  XXI. 

(70  Sincer  v.  Baimardy  28  L.  J.  (N.  S.),  M.  C.  176;  38  L.  T. 
121;  23  J.  P.  311,  and  Padwick  v.  King,  29  L.  J.,  (N.  S.),  M.  C. 
42;  1  L.  T.,  N.  S.  98;  23  L.  J.  276,  see  post,  p.  124;  and 
Morden  v.  Porter,  29  L.  J.  (N.  S.),  M.  C.  42;  1  L.  T.,  N.  S.  98; 
23  J.  P.  776 ;  see  also  BrigUook  y.  Bayner,  40  J.  P.  245,  see 
post,  p.  122. 

(i)  As  to  England,  1  &  2  Will.  4,  c.  32,  s.  30,  Chap.  Yin.; 
as  to  Scotland,  2  &  8  Will.  4,  c.  68,  s.  1,  Chap.  XX.»  p.  389.    . 
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the  land  9  and  to  tell  their  names  and  abodes^  and  oamekocpo'i 
in  case  of  their  refusal  or  return  upon  the  land  to 
arrest  them  and  convey  them  before  a  justice  Arrett. 
within  twelve  hours  to  be  dealt  with;  and  a  like  & 83,1. si.  ' 
power  is  given  to  apprehend  night  poachers  by 
the  9  Geo.  4,  c.  69^  s.  2,  which  applies  to  the 
United  Kingdom ;  also  by  the  English  act^  1  & 
2  Will.  4,  c.  32,  s.  369  game  recently  killed  may 
be  seized  and  taken  from  trespassers  on  land  by 
day  or  by  night,  by  the  owner,  &c.,  for  his  use. 
(As  to  Scotland,  see  2  &  3  Will.  4,  c.  68,  s.  5.) 
At  p.  14,  we  have  referred  to  the  gamekeeper's 
power  to  seize  dogs,  nets,  &c.     By  the  Poaching  constable's 
Prevention  Act,  25  &  26  Vict.  c.  114,  applicable  25&2Qviet. 
to  the  United  Kingdom,  in  England  and  Ire-  ''■"*• 
land  any  constable  (but  not  a  gamekeeper),  and 
in   Scotland   such   constables  as  are  not  men- 
tioned in  the  statute  38  &  39  Vict.  c.  49  (A), 
may  on   a   highway  stop   and   search    persons 
he  suspects  of  having  been  on  land  in  search 
of  game,  and  having  game,  guns,  &c.  in  hia 
possession,  and  may  also  stop  and  search  any 
cart  suspected  of  containing  game  or  such  articles; 
and,  if  game,  &c.  be  found,  may  proceed  against 
the  persons  before  the  petty  sessions,  where  upon 
conviction  they  are  liable  to  a  penalty  of  51.  and 
forfeiture  of  the  game,  &c.,  which  may  be  sold. 
In  Ireland  there  is  an  additional  enactment  against  ikUuml 
higglers,  carriers,  victuallers,  &c.  having  game,  «7°«>'«'«»''- 
aud  not  giving  a  satisfactory  account  to  the  justice 
how  they  became  possessed  of  it ;  and  so  there  is 

{k)  See  post,  Chap.  XIX.,  p.  305. 


20 


Introduction. 


S«Iznra  of 
game. 


rnlawfully 
taking  or 
tle«t  myitis 
game,  &c. 


Cumulative 
ponaltlcfl. 


Example. 


in  Scotland  against  unqualified  persons  having 
it  (/).  Except  in  these  instances  there  is  no 
statutory  power  (m)  to  seize  game,  or  to  deal  sum- 
marily with  the  unlawful  possessors  of  it ;  nor  is 
there  a  general  authority,  upon  a  conviction  under 
the  Game  Laws,  for  the  magistrates  to  order  game, 
whether  lawfully  seized  or  not,  to  be  forfeited  to 
the  proprietor  of  it. 

The  unlawful  taking  of  game,  &c.  is  punish- 
able in  various  ways.  Those  who  do  so  without 
the  excise  licence  to  kill  p,re  liable  to  the 
excise  penalty  of  20/.  (n),  the  gun  licence 
penalty  of  10/.,  if  without  a  gun  licence  (o), 
and  in  England  to  the  cumulative  penalty  of  5/. 
under  1  &  2  Will.  4,  c.  32  (p).  These  are  in 
addition  to  the  penalties  for  taking  game  on 
improper  days  or  out  of  season  (q) ;  for  all  the 
penalties  under  the  acts  are  cumulative  (there  are 
fewer  cumulative  penalties  in  Scotland  and  Ire- 
land), if  the  act  done  embraces  more  than  one 
offence  under  different  statutes  or  sections;  as, 
for  example,  if  an  unlicensed  person  trespass  in 
pursuit  of  game  on  a  Sunday,  and  kill  any  game 

{I)  27  Geo.  8,  c.  36,  ss.  6,  9  (Ireland),  Chap.  XXI.;  13  Geo.  3, 
c.  54,  8.  3  (Scotland),  Chap.  XX.,  p.  387. 

(m)  There  iR  the  common  law  anthoritj,  howeyer,  to  seize 
game  caught  and  killed  on  one  person's  land,  whereyer  it  is 
found,  as  recognized  in  the  case  of  Blades  y.  JSigffs,  11  H^  L.  C. 
621,  post,  p.  28. 

(n)  28  &  24  Vict.  c.  90,  s.  4. 

io)  83  &  34  Vict.  c.  67,  s.  7. 

(^)  1  &  2  Will.  4,  c.  82,  8.  23. 

(q)  See  ante,  pp.  13, 14 ;  and  see  Saunders  y.  Baldy,  L.  K., 
1  Q.  B.  87;  36  L.  J.,  M.  C.  71;  13  L.  T.,  N.  S.  372;  12  Jur., 
N.  S.  334;  C  B.  &  S.  791. 
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by  shootings  he  may  be  convicted  in  five  penalties^  camniative 
—the  excise  penalty  of  20/.,  under  23  &  24  Vict.  ^*°^"**' 
c  90,  s.  4,  and  d/.  cumulative  under  1  &  2  Will.  4, 
c.  32,  s.  23 ;  2L  in  England  under  s.  30,  or  Scot- 
land under  2  &  3  Will.  4,  c.  68,  s.  1,  for  the 
trespass,  and  5/.  under  s.  3  of  1  &  2  Will.  4, 
c.  32,  for  taking  on  the  Sunday ;  and  possibly  to  . 
a  fifth  also,  if  a  bird  of  game,  and  it  be  taken 
out  of  season,  of  1  /.  for  every  head  of  game  taken 
under  s.  3.     In  Scotland,  it  is  5/.  per  head  under 
13  Geo.  3,  c.  54,  s.  1,  and  so  it  is  in  Ireland  by 
27  Geo.  3,  c.  3d,  s.  4,  and  37  Geo.  3,  c.  21,  s.  2, 
and,  if  without  a  gun  licence,  in  the  excise  penalty 
of  107.,  under  33  &  34  Vict.  c.  67,  s.  7.     The  Poisoned 

J     .         ^  J,  -I         1      •  •  •  grain,  dtc. 

destruction  of  game  by  placing  poison  or  poisonous  ^g  &  st  vict 
ingredient,  or  poisoned  grain,  seed,  meal,  or  flesh,  "^  "^* 
on  grounds  or  exposed  situations,  is  prohibited  by 
rarioua  penalties  in  the  game  and  other  acts  (r). 

Persons  not  having  the  right  to  the  game  can-  Taking  cggv. 
not  in  England  take  the  eggs  of  any  bird  of  game, 
or  of  any  swan,  wild  duck,  teal  or  widgeon  out 
of  the  nest  on  any  land,  or  have  such  eggs  in 
possession,  without  incurring  a  penalty  of  not 
exceeding  5«.  for  each  egg.  There  is  no  such 
provision  in  Scotland,  but  there  is  in  Ireland  («). 

(r)  In  England,  1  &  2  Will.  4,  c.  32,  s.  3;  11  &  12  Vict, 
c  29, 8.  5;  in  Scotland,  11  &  12  Vict.  c.  30,  s.  4;  as  to  Ireland 
and  other  parts,  by  the  Poisoned  Grain  Prohibition  Act,  1863, 
26  &  27  Vict  c  113,  8.  3;  27  &  28  Vict.  c.  llo;  see  post. 
Chap.  X.,  p.  196. 

(«)  As  to  England,  1  &  2  Will.  4,  c.  32,  s.  24,  Chap.  X. 
As  to  Ireland,  27  Geo.  B,  c.  85,  8.  4,  imposes  a  penalty  of  HL; 
see  post,  Chap.  XXI. 
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Occupiers  in  England^  who  are  not  entitled  thereto, 
are  specially  made  liable  to  a  penalty  for  taking 
game,  or  giving  permission  to  others  to  do  so  (t). 
The  taking  of  game  or  rabbits  by  night,  in  any 
part  of  the  kingdom,  whether  on  land  or  on  roads, 
is  punishable  by  long  imprisonment  in  addition  to 
sureties  not  so  to  offend  again,  which  are  increased 
on  a  second  and  subsequent  conviction  («).  So, 
likewise,  is  the  unlawful  taking  of  hares  and 
rabbits  in  warrens  and  breeding  grounds  by  day 
or  night  punishable  summarily  as  well  as  indict- 
able ( Chap.  XVL). 

A  tabular  list  of  the  various  penalties  and 

punishments  enacted  by  the  several  acts,  cited  or 
set  out  as  to  England,  is  given  in  Chapter  XXV., 
the  proceedings  to  recover  which  are  treated  of  in 
the  following  manner : — ^for  those  under  the  1  & 
2  Will.  4,  c.  32,  and  in  actions,  a  separate  chapter 
(XIII.)  is  given ;  for  those  which  are  described  as 
excise  penalties  (recoverable  only  on  the  informa- 
tion of  a  duly-authorized  officer  of  inland  revenue). 
Chapter  XVIII.  embodies  a  succinct  view  of  the 
practice.  By  their  instructions,  officers  of  the 
inland  revenue  detecting  persons  violating  the  law 
are  to  inform  the  collector  or  supervisor,  who  is  to 
investigate  the  circumstances  and  state  the  &cts  to 
the  Board  for  directions  as  to  proceedings  against 
offenders.  While  for  offences  under  the  other 
English  statutes  the  procedure  is  shortly  sketched 

(0  1  &  2  WiU.  4,  c.  32, 8. 12,  Chap.  VII.,  p.  123. 
(?0  9  Geo.  4,  c.  69, 8.  I;  7  &  8  Vict.  c.  29,  s.  1;  sec  posit, 
Chap.  XIV.,  p.  250. 
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out   In    the    chapter   where    the    offences    arc 
stated. 
Tabular  lists  of  the  penalties  in  Scotland  and  renauies  in 

—     _       _  *  ,  ttootland  aud 

Ireland^  and  the  procedure  there  for  their  recovery,  ireumd. 
are  given  in  separate  sections  of  the  chapters 
(XX.  and  XXI.)  as  to  the  Game  Laws  in  those 
parts  of  the  kingdom. 

A  right  of  shootincr  is  a  tenement,  analogous  to  HAUngot 
a  nght  of  common  or  piscary  (which  was  not  rate- 
able)^  and  was  a  separable  right  from  the  mere 
agricultural  use  of  land,  but  the  hirer  of  it  is  now 
rateable  in  respect  of  it  distinct  from  the  land  (or); 
and,  therefore,  where  the  landlord  retains  that 
right,  he  and  not  the  tenant  is  liable  to  be  rated  in 
respect  of  it ;  but  if  a  tenant  pays  an  increased 
price  ii\  respect  of  his  land  for  the  privilege  of 
killing  and  taking  game  on  it,  the  overseers  in 
making  out  the  rate  will  take  that  circumstance 
into  consideration  (y).  In  Scotland  it  has  been  soouand. 
decided  that  the  tenants  of  shootings  arc  liable  to 
the  poor  assessment  (z). 

(4?)  37  &  38  VicL  c.  64,  see  post,  Chap.  XXIV. 

(y)  Jieff.  T.  InJuibUaHts  of  ThurUtone,  1  E.  &  B.  502;  28 
L.  J.  (K.  S.),  Q.  B.  183;  82  L.  T.,  N.  S.  275;  23  J.  P.  565; 
5  Jnr.,  N.  S.  820;  Arch.  P.  L.  210;  Reg.  v.  Williams,  18  J.  P. 
502;  Meg,  t.  Chtardians  cf  Battle,  L.  B.,  2  Q.  B.  8 ;  36  L.  J., 
Q.  B.  56;  12  Jnr.,  N.  S.  996;  15  L.  T.,  N.  S.  180;  8  B.  &  8. 12; 
Hilton  T.  Bowee^  L.  B.,  1  Q.  B.  359;  37  L.  J.,  Q.  B.  122 ;  14 
14  L.  T.,  N.  S.  612;  7  B.  &  S.  12. 

(s)  See  iTTine  on  Scotch  Qame  Laws,  2nd  ed.  38. 
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CHAPTER  I. 

OF  PROPEKTY  IN  GAMB^  AND  OTHER  BIRDS  AND 
ANIMALS^  THROUGHOUT  THE  UNITED  KINGDOM. 

^1?e  relto  ^  "^^^  right  of  proper  ty  in,  or  the  actual  ownership  of, 
owninwruiw  "Game,"  as  defined  in  the  preceding  chapter,  and 
other  wild  and  half-tamed  animals,  rests  upon  the 
common  law  alone,  and  not  upon  the  exceptional 
legislation  called  the  ^^Game  Laws;"  and  is  distinct 
from  the  right  to  shoot  or  take  it.  The  subject, 
however,  is  somewhat  complicated  and  perplexing, 
but  being  ably  treated  of  in  many  learned  and 
elaborate  works  (a),  our  observations  must,  to 
some  extent,  be  confined  to  an  epitome  of  pre- 
vious writers,  with  sometimes  their  identical 
expressions  and  arrangement  of  the  matter,  to 
which  are  added  some  of  the  modem  decisions 
on  the  subject. 
^^«jt  property  As  a  general  pi*oposition,  beasts  and  birds  of 
tared.  game  being  included  in  the  class  of  wild  animals 

— the  animals  fera  natures  of  the  civil  or  Boman 
law — are  not,  properly  speaking,  the  property  of 
anybody;  they  belong  to  nobody  until  they  are 
caught;  they  are  their  own  master,  are  free  to 
come  and  go,  and  are  incapable  of  identification, 

(rt)  Woolo'chjG.  L.  43;  Patcrson,  G.  L.  16. 
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and  so  the  characteristics  of  the  right  of  property  N»*t  property 
are  absent.  This  rule  is,  however,  subject  to  tureo. 
various  qualifications;  and,  for  the  purpose  of 
aficertaining  ownership,  all  beasts  and  birds  are 
divided  into  wild  and  tame  animals ;  and  these, 
as  regards  the  offence  of  larceny,  are  classed  into 
those  which  are  fit  and  those  which  are  not  fit  for 
food«  We  will  first  treat  of  game  in  its  wild  state 
as  most  material. 

The  Committee  of  the  House  of  Commons  upon  a  qaaiified 
the  "  Game  Laws,"  whose  Report  is  dated  July,  SSniLu  \n 
1846,  rightly  said,  in  the  first  resolution  of  their  rc^ 
port,  *'  That  the  common  law  of  England  has  always 
"  distinctly  recognized  a  qualified  right  of  pro- 
"  perty  in  game,  and  that  fi*om  a  very  early  period 
"  it  has  been  foimd  necessary,  by  statutory  enact- 
'^  ment,  to  make  some  special  provision  against 
^'  the  attempt  to  steal  or  destroy  a  species  of  pro- 
"  perty  peculiarly  exposed  to  depredation."     The 
common  law  of  England  treats  game  as  property  Property  tub 
sub  modo — as  a  special  or  secondary  kind  of  pro-  "* 
perty — and  the  statute  law  recognizes  the  posses^ 
sion  of  it,  protects  it  firom  trespassers,  licenses  the 
killing  of  it  and  sometimes  its  sale,  but  never  oame  not 
treats  it  in  its  wild  state  as  susceptible  of  larceny;  k^eny." 
and,  indeed,  if  it  were  by  an  act  declared  for  all 
purposes  to  be  property,  its  essential  character 
would  not  be  thereby  changed,  and  there  would 
still  be  no  means  of  identifying  it  except  in  very 
rare  cases,  unless  some  new  test  of  proprietorship 
were  provided.     Thus  Wilde,  B.,  in  the  case  of 
o.  c 
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Blades  v.  Higgs  (A),  observed,  that  *'  if  the  legis- 
lature should  now  interfere  by  giving  to  the  owner 
of  the  land  property  in  game,  either  absolute  or 
qualified,  so  long  as  it  remained  on  his  land,  it 
would  be  a  decision  in  the  spirit  of  justice  and 
policy  of  the  common  law"(c). 

In  sup))ort  of  a  ground  of  action  the  common 
law  recognizes  four  ways  of  acquiring  pro^rty, 
more  or  less  absolute,  in  these  animals,  viz. — 
(1)  ratione  soli,  (2)  per  industriam,  (3)  propter 
impotentiam,  and  (4)  ratione  privilegii;  or,  in 
other  words,  (1)  by  reason  of  their  being  on  the 
soil,  (2)  taming  them  or  reducing  them  into  pos* 
session,  (3)  by  reason  of  their  being  reared  on  the 
soil,  and  (4)  by  right  of  free  warren,  &c. 

The  owners  or  occupiers  of  the  soil  have  a 
qualified  right  of  property  in  wild  animals  by 
reason  of  their  being  on  the  soil.  They  can  only 
be  taken  by  means  of  a  trespass,  and  the  law 
naturally  prefers  the  title  of  the  owner  or  occupier 
of  the  land  to  that  of  the  trespasser,  except  where 
there  are  two  competing  owners  of  land,  and  the 
animal  was  started  on  the  land  of  one  and  caught 
or  killed  on  that  of  the  other ;  and  then  the  law 
seems  to  treat  the  claims  of  the  landowners  as 
extinguishing  each  other,  and  confers  on  the  per* 
son  who  first  captures  it  the  property  of  the  animal 
captured,  whether  he  is  a  poacher  or  trespasser  or 
not   This  statement  of  the  law  was  first  laid  down 


(h)  11  H.  L.  Cas.  621;  34  L.  J.,  C  P.  286;  aee  post,  p.  28. 
(0)  27  J.  P.  198,  194, 196. 
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by  Chief  Justice  Holt,  in  1690,  and  is  aUeged  to  Property  in 

be  deduced  by  him  from  the  Year  Books  (rf).  Oj)  *«<*»»•« 

Thus,  "If  A.  starts  a  hare  in  the  ground  of  B.,  Hu]e\n sutbm 

and  hunts  it  and  kills  it  there,  the  property  con-  ^*   *^^* 

tinues  all  the  while  in  B.    But  if  A.  starts  a  hare 

in  the  ground  of  B.  and  hunts  it  into  the  ground 

of  C,  and  kills  it  there,  the  property  is  in  A.,  the 

hunter ;  but  A.  is  liable  to  an  action  of  trespass  . 

for  hunting  in  the  grounds  of  B.  and  of  C.    But  if 

A.  starts  a  hare,  &c.  in  a  forest  or  warren  (e)  of  B.  imxe  m  & 

ffimiit- 

and  hunts  it  into  the  ground  of  C.)  and  there  kills 
it,  the  property  remains  all  the  while  in  B.,  the 
proprietor  of  the  warren,  because  the  privilege 
continues."  Then,  if  A.  starts  a  hare  in  his  own 
close,  and  hunts  it  into  the  close  of  B.,  and  kills 
it  there,  the  original  property  remains  in  A.,  and 
the  coursing  is  a  continuance  of  that  property  (/)• 
In  fiict,  the  creature  is  the  property  of  the  lord  of 
the  soil  whilst  it  remains  there,  but  (except  in  the 
case  of  free  warren  or  forest)  the  property  goes 
with  the  hunter  as  soon  as  he  drives  it  off  the 
land  where  be  started  it. 

This  doctrine  as  to  the  hare  (and  the  same  rule  ChureMM-d 
is  equally  applicable  to  all  wild  animals  and  birds, 
whether  game  or  not)  was  acted  on  in  Churchward 
T.  Studdy  (ff),  where  it  was  held  that  the  hunter 

{i)  SiOton  T.  Moifdf,  1  Ld.  Kaym.  250;  HolfH  Gas.  IS;  2 
Salk.  666;  7  Taant.  511;  Patenon,  G.  L.  17. 

(0  8c6  next  Chapter,  as  to  what  is  a  forest  or  free  warren, 
P-  46,  and  what  are  birds  and  beasts  of  warren,  p.  48. 

(/)  11  Mod,  76,  by  Powell,  J.,  Woolrych,  G.  L.  46,  47; 
Holt*8  Gas.  16, 19. 

(y)  14  East,  249;  7  Taunt  602. 
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K^S!^^^  *"  could  sue  the  owner  of  the  land  on  which  the  game 
w/i  ^'^^  ^^  ^^^  killed  but  not  started,  for  recovery  of  the 
game.  It  was  also  assumed  and  acted  on  in  the 
daufn^'  ^^^^  ^f  Lonsdale  v.  Rigg  {h),  and  the  question 
was  again  raised  and  re-argued  in  February,  1863, 
before  the  Exchequer  Chamber,  in  the  caae  of 
Blades  v.  Higgs  (i),  on  appeal  from  the  Common 
Pleas,  on  affirming  the  decision  of  that  court. 
The  facts  were  these:  the  plaintiff,  a  licensed 
dealer  in  game,  brought  an  action  against  the 
defendant,  a  servant  of  the  Marquis  of  Exeter,  for 
taking  out  of  his  possession  ninety  dead  rabbits, 
which  the  plaintiff  had  received  from  persons  who 
had  netted  them  on  the  marquis's  land  the  previous 
night,  having  trespassed  there  for  that  purpose ; 
and  the  court  held  that  the  servants  were  justified 
in  treating  the  rabbits  as  the  property  of  their 
master,  and  in  taking  them  from  the  plaintiff;  in 
fact,  deciding  that  rabbits  started  and  killed  or 
caught  on  the  land  of  another,  other  than  -the 
captor,  are  the  property  of  the  person  on  whose 
land  they  are  kiUed  or  caught,  and  not  of  the 
captor,  and  may  legally  be  retaken.  And  this 
judgment  was,  on  appeal,  again  affirmed  in  the 
House  of  Lords.  As  a  necessary  consequence, 
an  action  of  trover  will  lie  for  game  or  rabbits 
killed  or  taken  by  a  trespasser,  at  the  suit  of  the 

(A)  1  H.  &  N.  923,  in  error;  26  L.  J.  (N.  S.)  Exch.  196;  28 
L.  T.  372;  21  J.  P.  228. 

(i)  32  L.  J.  (N.  S.)  C.  P.  182;  7  L.  T.,  N.  S.  798,  834;  27 
J.  P.  193, 194,  196;  S.  a,  in  Com.  PL,  31  L.  J.  (N.  S.)  C.  P. 
161;  6  L.  T.,  N.  S.  752;  25  J.  P.  743;  11  H.  L.  Cas  621;  34 
L.  J.,  C.  P.  246;  12  L.  T.,  N.  S.  615;  20  C.  B.,  N.  S.  214, 
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owner  of  the  land  on  which  they  were  taken,  as  Propeny  in 

1    i*  •  game 

before  held  in  £arl  of  Lonsdale  v.  Riffff  (A).  <^  Ration 

The  result  may  then  be  said  to  be,  that,  primd  Result  or 
fade,  ttie  hunter,  though  trespassing,  acquires  the  *"  ®  '  **• 
property  of  what  he  catches;  but  if  the  game  was 
started  and  caught  on  one  person's  land,  it  be- 
longs to  that  person,  as  it  is  called,  ratione  soli; 
or  if  it  was  hunted  by  a  trespasser  out  of  a  warren, 
or  hunted  into  a  warren,  it  belongs  to  the  owner 
of  the  warren  ratione  privilegii  (/)•      It  should  ixmii  ot 

_  manors. 

be  stated  here,  that  the  lord  of  a  manor  has  no 
peculiar  right  to  the  game  superior  to  that  of  any 
other  landowner  within  the  manor,  as  has  been 
erroneously  supposed,  originating,  probably,  from 
the  power  given  him  to  appoint  a  gamekeeper; 
but  his  property  in  the  game  upon  the  wastes 
of  the  manor  is  confirmed  by  the  1  &  2  Will.  4, 
c.32,s.lO(m). 

The  question  whether  it  amounts  to  the  crime  isftiRrceny 
of  larceny  to  take  game  will  be  considered  after 
we  have  disposed  of  the  three  remaining  modes 
of  acquiring  property  in  game. 

When  a  person  tames  a  wild  animal  or  reduces  (it.)  /vr  i«. 
it  into  his  possession,  the  property  thereof  vests 
in  him,  for  the  purpose  of  an  action  of  trespass 
only,  and  so  remains  until  it  escape  again  into  its 
original  state  of  freedom.  He  does  not  acquire 
so  absolute  a  property  in  it,  even  when  tamed, 
as  to  make  it  larceny  in  another  person  to  felo- 

(*)  26  L.  J.  (N.  S.)  Ex.  196;  28  L.  T.  872;  20  J.  P.  228. 
(0  Manwood,  889;  Paterson,  G.  L.  18. 
(»)  Locke,  6.  L.  82  ;  Paterson,  6.  I/.  21,  citing  dictum  of 
Martin,  B.,  in  Bruce  t.  Nellittell,  5  H.  &  N.  609. 
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ifopertyin     nionslj  take  and  keep  it;  for  it  is  onlj  where  the 


ffumi'. 


impoUnliam, 


(If.)  p*rin^  animal  so  tamed  is  fit  for  food  that  the  taking  of 
It  becomes  larceny,  as  m  the  case  of  tame  game, 
pheasants  in  a  mew,  deer  in  a  park,  rabbits,  or 
pigeons,  and  their  eggs,  which  we  shall  hereafter 
consider.  The  statute  law  of  England  and  Ire- 
land has,  however,  provided  for  the  punishment 
of  persons  hunting  deer,  taking  or  killing  hares 
and  conies  in  warrens,  and  pigeons,  and  the  steal*^ 
ing  of  birds  and  animals  which  are  not  fit  for 
food(m).  This  title  to  wild  animals  must,  it  will 
be  seen,  yield  to  the  titles  ratione  ioli  and  ratione 
privileffiu 

(III.)  Pfvpttr  The  owner,  or,  if  let,  the  occupier  of  the  soil, 
has,  by  vu^ue  of  his  ownership  or  occupation  of 
the  surface,  a  qualified  or  transient  property  in 
the  young  of  all  wild  animals  reared  on  the  soil. 
Such  as  the  young  of  game,  rabbits,  and  birds 
(whether  fit  for  food  or  not),  until  they  can  fly  or 
run  away,  and  then  that  property  ceases  (n).  If 
birds  of  game  are  taken  or  destroyed  before  they 
attain  maturity,  or  out  of  season,  it  is  made  an 
ofience  punishable  summarily  under  the  game 
laws,  or  if  any  of  the  birds  included  in  the  Sea 
Birds  or  Wild  Birds  Protection  Acts,  or  the  Wild 
Fowl  Preservation  Acts  {o\  are  taken  daring  the 

(m)  24  &  25  Vict  c.  96,  as.  21,  22  (birds  and  animals),  and 
ss.  18  to  29  (dogs);  ss.  12  to  16  (deer)}  s.  17,  hares  (and  oonie& 
in  warrens);  s.  23  (pigeons).  See  Chaps.  XV.,  XVL,  XXII.» 
XXIU.,  pp.  281,  298,  448,  460. 

(f»)  Reg,  ▼.  Caty,  10  Cox,  C.  C.  28 ;  JU§.  t.  Shiehle^  1  L.  R., 
C.  C.  R.  158;  Cote  of  the  Swam,  7  Rep.  17;  2  Bl.  Comm.  394; 
Paterson,  6.  L.  17;  Locke,  6.  L.  5;  Bell^  G.  L.  15. 

(/I)  35  &  36  Vict  c.  78;  39  &  40  Vict  c.  29. 
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breeding  times  (as  set  out  in  the  acts),  sooh  offence  Property  in 
18  punished  summarily  (see  Chap.  XIX.) ;  or  if  <"' )  ^''ypf*'- 
Other  birds  or  wild  animals  are  taken  it  is  a 
ground  of  action  for  a  trespass  and  not  a  felony, 
as  once  held  (j»). 

With  respect  to  the  eggs  of  game,  swans,  teal  Eggi  of 
and  widgeon,  they  belong  to  the  person  entitled 
to  the  game,  and  a  summary  punishment  is  pro- 
vided by  the  Game  Act  for  taking  or  destroying 
them  in  the  nest  (9);  and  as  to  the  eggs  of  any 
other  birds,  it  is  no  offence  for  a  trespasser  to  take 
them,  but  it  affords  ground  for  an  action  of  tres- 
pass in  the  same  manner  as  taking  the  birds 
themselves  does  (r). 

There  are  several  franchises  or  privileges  which  (iv.)  Ra/hnf 
also  interrupt  and  qualify  the  conunon  law  right 
of  taking  game  in  one's  own  lands,  and  these  may 
be  said  to  be  attached  to  particular  localities. 
These  rights  are  called  rights  of  forest,  free  chase,  Forest. 
park  and  free  warren  («),  all  of  which  represent 
the  highest  kinds  of  property  in  game  knovm  to 
the  law,  inasmuch  as  the  owner  of  the  forest, 
park  or  warren  is  considered  to  have  property 
in  the  animals,  even  when  the  soil  on  which  the 
animals  are  foimd  is  vested  in  another  person, 

(p)  2  BI.  Comm.  894;  1  Hale,  511;  2  East's  P.  C.  607;  3 
Bom't  JoBt  218. 

(^)  1  &  2  WilL  4,  c.  i2,  s.  24,  Chap.  X.,  p.  194.  The  Poach- 
ing Prerentioii  Act,  26  &  26  Vict  c.  114,  Chap.  XVII.,  p.  302, 
extends  also  to  the  eggs  of  pheasants,  partridges,  groase,  black 
or  moor  game. 

(r)  See  ante,  p.  27. 

(«)  See  Chap.  II.,  post,  p.  46. 
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**  game*  If 
property  for 
purposes  of 
larceny  or 
stenllng. 


and  even  when  thej  are  driven  out  of  the  ibrest 
by  a  trespasser  (r).  Beasts  of  warren  (which 
includes  hares,  conies  and  roes,  partridges^  rails 
and  quails,  woodcocks  and  pheasants,  mallards 
and  herons,  but  not  grouse),  however,  when  out 
of  the  warren,  may  be  hunted  and  caught  like 
any  other  game,  and  become  the  property  of  the 
person  catching  them  («)•  A  manor  is  not  pri\d- 
leged  in  this  way  as  to  game  and  other  animals 
beyond  ordinary  lands. 

The  next  and  more  important  question  at  the 
present  day  is,  whether  game  fertB  natures  is 
**  property,"  or  rather  the  absolute  goods  and 
chattels  of  any  particular  person  for  the  purpose 
of  larceny,  i.  e.  of  charging  another  with  felo- 
niously stealing  it.  At  p.  25,  ante,  attention  is 
directed  to  an  observation  thrown  out  by  Mr. 
Baron  Wilde,  in  the  case  of  Blades  v.  Higgs; 
but,  if  game  should  be  declared  to  vest  in  any 
person  as  property,  the  difficulty  would  lie  in  its 
nature,  as  a  wild  animal  wants  the  essential  cha* 
racteristics  of  property,  the  power  to  catch  it  at 
will,  and  of  exclusive  possession,  and  the  impossi- 
bility of  identifying  and  tracing  it.  Indeed,  it 
may  be  said  at  the  outset,  that  if  a  well-known 
principle  of  law  is  to  be  applied,  which  is  at 
present  applicable  to  the  eggs  of  game,  viz.,  that 
where  a  less  punishment  is  prescribed  by  statute, 
or,  in  other  words,  where  express  mention  is  made 

(r)  Man  wood,  389,  and  the  cases  cited  Locke,  6.  L.  30,  31; 
Woolrych,  G.  L.  44. 
(«)  Woolrych,  G.  L.  25;  Locke,  G.  L.  30;  Pateraon,  G.  L.  18. 
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of  proceeding  by  siunmAry  conviction,,  as  there  is  it  game  pro. 
under  the  exceptional  lesrislation  called  the  Game  purpoMs  oi 
LawSy  for  the  taking  of  game,  it  is  not  an  offence 
at  common  law  to  take  or  steal  game,  and  the 
proceeding  by  indictment  is  excluded  {t\ 

Of  course,  also,  it  could  not  be  punished  statotorr 
summarily  as  simple  larceny  under  the  Juvenile  ^^  •pp"o- 
Offenders  Act,  by  persons  under  sixteen  (ti);  or 
under  the  Criminal  Justice  Act  (x),  as  to  Eng- 
land; or  Juvenile  Offenders  in  Ireland  (y).  The 
variety  of  the  enactments  in  the  laws  for  pro- 
tecting game  furnish  also  an  additional  ail- 
ment that  the  taking  of  it  in  its  wild  state  is  not, 
and  apparently  never  was  intended  to  be,  larceny, 
whilst  those  enactments  remain  on  the  statute 
book;  ibr  if  it  be  larceny,  then  the  Game  Laws 
most  be  treated  as  a  dead  letter. 

In   Blades    v.    Hiqgs    it  was    suffgested    by  Anmmentin 
counsel,  that  the  doctrine  that  game  belonged  Higgi, 
to  the  person  on  whose  land  it  was  started  and 
killed  (z)  led  to  the  conclusion  that  it  must  be 
larceny  in  a  poacher  to  take  it ;  but  the  judges, 
in  the  course  of  the  argument,  said   (without 

(0  East*8  P.  C.  607;  Leringe's  6.  L.  145,  lu 

(«)  10  &  11  Vict  c.  82;  13  &  14  Vict  c  37. 

(4?)  18  &  19  Vict  c.  126;  Oke's  "  Synopsb,"  12th  cd.  814, 

(y)  14  &  15  Vict  c.  92,  8.  6. 

(z)  Reported  in  C.  P.,  12  C.  B.,  N.  S.  601;  8  Jnr.,N.  S.  1(912; 
31  L.  J.,  C.  P.  161;  10  W.  R.  318.  In  Exch.  Cham.,  13  C.  B., 
N.  S.  844;  9  Jar..  N.  8.  1040;  32  L.  J.,  C.  P.  182;  11  W.  R. 
439;  7  L.  T.,  N.  S.  798,  884.  In  House  of  Lords,  11  H.  L.  Caa. 
621;  U  Jnr.,  N.  S.  701;  12  L.  T.,  N.  S.  616;  20  C.  B.,  N.  S. 
214. 
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giving  the  reftsotiB)  that  that  consequence  did 
not  follow,  probably  because  in  order  to  consti- 
tute larceny  the  property  must  have  previously 
belonged  to  some  individual  who  had  an  absolute 
and  not  a  qualified  property  in  it  (for  if  the  game 
passed  into  the  neighbour's  ground  the  property 
vanished,  and  became  the  captor's  although  ob- 
tained by  trespass);  whereas  game  did  not  belong 
to  anybody  until  it  was  actually  caught,  and  thus 
there  was  no  room  for  the  guilty  animus  which 
is  essential  to  make  out  a  criminal  oflfenoe  (a). 
Another  view  also  presents  itself,  probably,  also, 
in  the  minds  of  the  learned  judges*  It  is  esti^ 
blished  by  many  early  decisions  that  a  trespasser 
killing  an  animal  fern  natura^  and  carrying  it 
away,  is  not  guilty  of  larceny  (b).  This  rule 
appears  to  apply  only  when  the  taking  and  the 
carrying  it  away  are  one  and  the  same  or  a  con- 
tinuous transaction  (for  then  the  statute  Game 
Laws  apply)  (c). 

The  case  of  Oibond  v.  Meadows  {d)  illustrates 
this:  it  was  there  held,  that  a  person  who  on  his 
own  land  shoots  a  pheasant  on  the  land  of  another 
and  goes  on  that  land  to  pick  up  the  bird,  com- 
mits a  trespass  of  entering  land  in  pursuit  of  game 
within  1  &  2  Will.  4,  c.  32,  s.  30,  the  shooting 


td)  See  article*  27  J.  P.  198, 194. 

(»}  Hale*!  P.  C.  610;  7  Coke,  R.  166;  3  Roto.  6n  Cr.  84; 
4  Bl.  Gom.  266. 

(e)  See  Jt  T.  Tbnmley,  L.  R.«  1  C.  C.  R.  815. 

id)  81  L.  J.  (N.  S.)  M.  C.  238;  6  L,  T.,  N.  S.  290;  26  J.  P. 
489« 
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and  picking  up  the  bird  being  one  transaction,  ^v^hetiM^r 
and  not  laroeny,  as  it  ¥^uld   have  been  had  property  for 

•'  purpocen  of 

they  been  treated  as  separate  offences.  The  i^Jjf  **' 
same  rule  also  applies  when  the  game  is  taken 
alive  and  carried  off  the  land  alive,  as  has  been 
decided  in  the  analogous  case  of  detaching  and 
converting  metal  fixed  to  the  freehold,  which 
was  not  punishable  by  the  common  law  before  it 
was  made  fdony  by  statute,  although  if  it  was 
stolen  1^  a  different  time  than  the  severing  it 
was(«) 

On  this  point  the  Criminal  Law  Commissioners,  severance 
m  theur  first  Keport  (y),  say :  "  Although  a  thing  necei««ry  for 
be  part  of  the  realty,  or  be  any  annexation  to,  or 
onsevered  {»roduoe  of,  the  realty,  yet  if  any  person 
sever  it  firom  the  realty  with  intent  to  steal  it, 
after  an  interval  which  so  separates  the  acts  of 
severance  and  removal  that  they  cannot  be  con^- 
sidered  as  one  continued  act,  the  thing  taken  is  a 
chattel,  the  subject  of  theft,  notwithstanding  such 
previous  connection  with  the  realty.  If  any 
paroel  of  the  realty,  or  any  annexation  to,  or  un» 
eevered  produce  of,  the  realty  be  severed,  other-^ 
Kue  than  by  one  who  afterwards  removes  the 
iame^  it  is  not  the  subject  of  theft,  notwithstanding 
it  he  stolen  i?istantly  after  that  severanceJ^ 

With  reference  to  the  point  whether  the  pick- 
ing up  constituted  a  separate  act  of  trespass,  Mr. 

{e)  lloflooe*8  Crim.  Evid.  8th  ed.  506;   Zee  v.  Kidton,  7 
Turnt  191;  Jie0.y,  limiOey,  L.  R.,  1  C.  C.  R.  815. 
if)  Page  11. 
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scvemnoe      Justicc  Erie  Said,  in  Osbond  v.   Meadows  (f^. 

neceMiryfor  ,  v*'  /» 

larceny.         <«  I  beg  to  rescrve  for  another  time  whether  the 
MeJiatcii       entering  the  land  for  the  purpose   of  picking 
up  dead  game  constitutes  a  trespass  witliin  the 
How  far  pick-  statute."     In  that  case  it  was  never  sus^e^ested 
name  larceny  that  such  au  act  was  larceuy  (^);    and   there- 
fore, it  is  submitted,  to  constitute  the  offence  of 
larceny,  the  taking  of  the  game  must  be  at  a 
different  time,  and  after  the  killing  of  it  either 
by  the  person  who  killed  it  or  a  stranger,  and 
the  wrongful  possession  must  have  been  aban- 
doned, until  which  event  it  is  not  the  property  of 
the  landowner. 
R^.  ▼.  This  point  was  ftdly  discussed  in  the  case  of 

Beff,  V.  Townley  (A).  There  the  prisoner  with 
other  poachers  wrongfully  killed  a  number  of 
rabbits  on  land  belonging  to  the  crown.  They 
placed  the  rabbits  in  a  ditch  on  the  same  land, 
some  in  bags,  some  strapped  together ;  they  had 
no  intention  to  abandon  the  wrongful  possession  oj 
the  rabbits  which  they  had  acquired  by  taking  them, 
but  placed  them  in  the  ditch  as  a  place  of  deposit 
until  they  could  be  conveniently  removed.  About 
three  hours  after  depositing  the  rabbits  they  came 
back  and  began  to  remove  them.  The  prisoner 
Avas  convicted,  and  the  point  was  reserved  for 
the  consideration  of  the  Court  of  Crown  Cases 

(/)  31  L.  J.  (N.  S.)  M.  C.  238 ;  6  L.  T.,  N.  S.  290 ;  26  J.  P. 
430. 
(^)  See  Arch.  Cr.  Fl.  by  Brace,  18th  ed.  339. 
(A)  L.  li.,  1  C.  C.  R.  315. 
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Reserved,  as  to  whetber  the  above  facts  amounted  p^,  v. 
to  larceny  of  the  rabbits.     The  court  held  it  was 
not  larceny,  the  taking  and  removal  being  one 
continuous  act. 
But  when  the  takincr  and  the  killing  of  the  wbenukin? 

Trt*  •  •  IT  ^         larceny. 

game  are  at  dinerent  times,  it  would  seem  that 
after  the  game  is  killed,  if  an  interval  elapses  so 
as  not  to  make  the  taking  and  removal  one  con- 
tinuous act,  &c.,  it  ceases  to  be  within  the  protec- 
tion of  the  Game  Laws,  in  the  same  way  that 
pheasants  tamed  and  under  the  control  or  care  of 
a  hen  are  not  ^^game"  within  the  act6(t).  If 
game  can  be  said,  in  the  words  of  legal  autho- 
rities, to  **  savour  of  the  freehold,"  (the  right  to 
it  being  incident  to  the  land,)  or  to  be  the 
"  unsevered  produce  of  the  realty,"  then  also 
no  larceny  can  be  committed  of  it  at  common  . 
law,  like  the  case  of  metal  fixed  to  the  free- 
hold as  we  have  seen,  and  ore  from  mines,  or 
trees,  fences,  &c.,  now  specially  provided  for  by 
statute. 

As  the  Grame  Laws  appear  to  us  to  apply  to  Live  frame 
the  taking  and  killing  of  game  when  alive,  and,  of  lu^ny. 
therefore,  that  no  larceny  is  committed  by  the 
carrying  it  away  immediately  on  its  being  killed, 
it  is  not  worth  while  to  anticipate  the  effect  of  a 
judicial  decision  to  the  contrary,  by  naming  the 
several  points  which  would  then  have  to  be  con- 
sidered to  complete  that  offence;    nor  will,  we 

(0  Rep.  T.  Oarnham,  8  Cox,a  C.  461;  2  F.  &  F.  347;  Beg. 
T.  Qn^,  10  Cox,  C.  C.  28 ;  JRrg.  v.  Shickle,  L.  R.,  1  C.  C.  R. 
15a 
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Tretpuita 
pursuit  ol 
gunie  not 
within 
Ijuroeiiy  Act, 


iMw  of  Scot- 
iMid  and  Ir^ 
land  M  to 
property  In 
ganie. 

Hajnteil, 


SootlMd. 


apprehend^  the  being  on  land  at  nighty  witk 
intent  to  steal  game,  be  the  statutable  oflfenoes 
of  being  there  with  intent  to  commit  a  felony,  or 
for  an  unlawful  purpose,  and,  consequentlj,  not 
punishable  under  either  the  English  Larceny  or 
Vagrant  Acts  ( j). 

The  laws  of  Scotland  and  Ireland,  like  the  law 
of  England,  treat  wild  game  as  not  a  subject  of 
strict  property,  nor  the  subject  of  larceny  or  theft* 
In  Scotland,  howev^,  until  the  recent  case  of 
Copland  v.  Maxwell {k)^  it  was  said  that  there 
was  no  qualification  of  the  right  by  reamm  of  the 
ownership  of  the  soil*  In  that  case,  howerer,  the 
House  of  Lords  (Lords  JVesthury  and  CoIonMay)^ 
affirming  the  decision  of  thtf  court  below,  decided 
that  by  Scotch  law,  if  an  agricultural  teaae  is 
silent  as  to  shooting,  fishing  and  other  similar 
«ports,  the  right  to  these  enjoyments  does  not 
pass  to  the  lessee  but  remains  in  the  landlord  by 
law  without  any  express  or  special  reservation. 
But,  at  common  law,  tlie  person  who  first  catches 
or  reduces  into  possession  wild  game  is  entitled 
to  the  property  in  such  game,  whether  it  was 
started  on  the  same  lands  on  which  it  was  caught 
or  not,  and  whether  it  was  caught  or.not  through 
the  medium  of  any  number  of  treq)a88es  on  odier 
people's  land.  Privileged  places,  such  as  forests, 
chases,  and   free    wantens,   are  unknown;    and 


(j)  24  h  25  Yict  c  96,  s.  68;  5  Geo.  4,  c.  S3, 8.  4;  Offences 
24, 35,  Oke*«  *'  Synopds,"  12th  ed.  p.  746. 
{k)  2  L.  n.,  2  Sc  &  D.  App.  lOa 
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numorg  are  not  recoiriiized.    But  reaerved  riehts  Laworsoot. 

-  ,  .  °  ,  °  land  M  to 

of  hnntiiig  upon  another's  land  are,  in  some  re«  pt«»ert/ki 
speots,  BimQar  to  England ;  and  forests  anciently 
existed  (/)• 

With  regard  to  property  in  game  (being  fit  for  Property  in 
food),  when  wholly  or  partially  tamed,  the  rule  <»  tamed. 
is,  that  when  it  is  tamed,  dead  or  reclaimed,  or 
reduced  into  possession,  it  is,  as  against  a  wrongs- 
doer,  the  property  of  him  who  has  it,  as  before 
shown  under  the  title  ^^Per  IndustriamJ^^  Where,  when  at  for 
therefore,  the  game  is  dead  when  taken  on  the 
land  by  the  person  charged  (he  not  being  entitled 
thereto),  and  not  killed  at  the  same  time  as  the 
tsking  away,  the  ofience  is  simple  larceny,  punish- 
able either  on  indictment,  or  summarily,  under  the 
Criminal  Justice  or  Juvenile  Offenders  Act(7ii). 
In  the  indictment  the  game  may  be  described  as 
**  one  dead  pheasant,  the  goods  and  chattels  of" 
the  rightful  owner  or  occupier ;  and  so  if  such 
offender  steal  it,  when  dead,  elsewhere.  It  is  also 
laroeny  to  steal  live  game,  and,  indeed,  all  wild  litc  game 

•        *      j%,    J*       I*      "t        t  1*^  ^       t     reduced  Into       • 

animals  nt  for  food,  when  reclaimed  or  confined,  poeeeMion. 
as  in  a  mew  or  breeding-place,  or  under  a  hen  (m), 
or  if  ii  has  been  reduced  into  possession  in  other 
ways»  whethisr  the  person  firom  whom  they  are 
taken  came  lawfiiUy  by  tiiem  or  not,  either  by 
yiftae  of  a  licence  to  kill  or  seU,  or  by  trespass ; 

(/)  PalerBon,  Gk  L.  168, 169t  Irrine  oa  6.  L.  of  Scotland, 
19,  25;  B«TcUy'8  Dig.  405;  Levinge's  Irish  G.  L.  17. 

(m)  Roocoe*!  End.  in  Crim.  Caa.  8th  ed.  499}  IU§.  t.  Oari^ 
JU»,  8  Cox,  C.  C.  461 ;  lUg.  t.  ShieKle,  L.  R.,  1  C.  C.  B.  168} 
Reg.  ▼.  Cbry,  10  Cox,  C.  C.  28. 
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hueeayoi     in  wUch  case  the  G^ame  would  be  described  as 

lire  game  ^         , 

rednoed  Into  «  one  tame  pheasan^,"  it  not  beine:  necessary  to 
describe  it  as  alive,  fi)r  the  law  presumes  it  to  be 
so  when  not  stated  otherwise;  but  the  recovery  of 
the  animal  or  damages  for  the  trespass  would  be 
cause  for  a  civil  action  by  the  rightful  owner. 
The  same  rule  applies  to  tame  rabbits,  and  all 
domestic  animals  which  serve  for  food,  as  swine, 
poultry  and  the  like,  whether  alive  or  dead,  as 
well  as  to  their  skins  or  products,  as  eggs  (except 
in  the  case  of  swans  and  wild  fowl),  milk  and 
wool.  We  have  alluded  to  the  action  of  trover 
for  dead  game  in  the  case  oi  Earl  of  Lonsdale  v. 
Rigg,  ante,  p.  28,  and  the  indictment  for  stealing 
dead  rabbits  in  the  case  of  Reg,  v.  Townley,  ante. 

When  not  fit  p.  35.     But  if  thc  auimals,  althouc^h  reclaimed, 

It>r  food  no*  /»i»/»-ii  t 

i»rceny  at      are  uot  fit  for  food,  they  are,  at  common  law,  not 

oommooi  law.  ,  ^  ^  * 

capable  of  being  stolen,  and  the  taking  is  not  a 
larceny.  The  Criminal  Law  Commissioners,  in 
their  first  Report  (n),  specify,  as  among  this  class, 
'^  bears,  foxes,  monkeys,  apes,  polecats,  cats, 
ferrets,  thrushes,  singing  birds  in  general,  parrots 
and  squirrels."  Probably  others  should  be  named 
which  are  kept  for  whim,  profit  or  pleasiure,  as 
badgers,  hawks,  herons,  fidcons,  goats,  dogs  and 
horses,  but  the  stealing  or  injuring  of  these  last 
is  provided  for  by  the  statute  law  of  England  and 
Animatanot   Ireland  (o).     And  some  of  those  creatures  here 

fli  for  food  ^       ^    *  ^ 

notnuhjoct     mentioned  are  specially  treated  of  hereafter. 

of  iRirciiy.  *  •' 

(»)  Page  14. 

{p)  24  &  26  Vict  a  96, 88. 18,  21, 24,  and  26  Vict  c.  97,  s,  11, 
post,  Chaps.  XXII.  and  XXIII.,  pp.  443,  450. 
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As  to  some  of  the  wild  animals,  somethini?  more  other  wiw 

'  °   ,  ,         animal*. 

can  be  said  of  the  law  as  regards  the  recognition 
of  property  in  them  under  certain  circumstances, 
such  as  rooks,  herons,  hawks,  pigeons,  swans, 
w3d  ducks,  teal,  widgeons,  woodcocks,  snipes, 
quails,  and  landrails,  and  their  eggs.  Respecting  Kook*. 
rooks,  which  have  their  liberty  (except  when  too 
joung  to  regain  their  liberty,  and  then  they  are 
the  property  of  the  occupier),  it  has  been  decided 
that  an  action  does  not  lie  for  shooting  them  at 
the  suit  of  the  owner  of  the  rookery,  whether  they 
are  within  or  outside  it,  they  not  being  protected 
by  the  common  or  statute  law  (p).  Herons  and  Hawk«. 
hawks  seem  much  in  the  same  position  as  rooks  (7). 
But  Lord  Hale  says  (r),  a  reclaimed  hawk  is  the 
mibject  of  larceny,  if  known  to  be  so  reclaimed. 
House  doves  and  pigeons  are  protected  both  by  pigenns. 
the  common  and  statute  law :  it  is  larceny  at  com- 
mon law  to  take  them  when  reclaimed  and  reduced 
into  possession,  as  in  a  dove-cote,  or  shut  up  in 
their  boxes  every  night,  and  indeed  also  when 
tamed,  although  unconfined,  with  free  access  at 
their  pleasure  to  the  open  air(ir);  and  when  in 
£ngland  or  Ireland  they  are  "  imlawfiiUy  and 
wilfully"  killed,  wounded  or  taken  under  other 
circumstances  than  a  larceny  (and,  in  fact,  not 
being  quite  ferte  naturce,  for  then  it  would  seem 

(jf)  Bannam  t.  Moekett,  4  D.  &  R.  518;  2  B.  &  C.  984. 

iq)  PateraoD,  G.  L.  24,  25;  Woolrycb,  G.  L.  10;  Hannam 
T.  Moekett,  2  B.  &  C.  934. 

(r)  1  Hale,  512. 

(«)  Reg.  r.  Cheafor,  2  Den.  C.  C.  361 ;  21  L.  J.  (N.  8.) 
M.  C.  43;  16  J.  V.  301. 
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to  be  doubtful  whether  they  are  property  or  within 
any  law),  a  summary  punishment  is  provided  by 
the  24  &  25  Vict.  c.  96,  a.  23  {t).  This  section, 
however,  has  been  recently  held  not  to  apply  to 
a  case  where  a  party,  under  a  claim  of  rig^ht, 
and  after  notice  to  the  owner  that  he  would  do 
60,  kills  a  pigeon  belon^ng  to  a  neighbour  which 
is  doing  mischief  upon  his  own  land ;  but  it  was 
admitted  in  ai^ument,  that  he  might,  if  he  could, 
have  taken  it  damage  feasant {u\  and,  if  he 
had,  probably,  an  action  wotdd  not  lie  for  the 
kiUing. 

As  to  swans,  the  principle  seems  to  be,  that 
when  the  swan  is  reduced  lawfully  into  the  pos- 
session of  a  private  person,  whether  it  be  marked 
or  not,  he  may  be  said  to  have  a  property  in  it  for 
the  purpose  of  an  indictment  at  common  law  for 
larceny  as  otherwise ;  but  that  if  the  bird  be  at 
liberty  in  the  sea  or  a  navigable  river,  primd  facie 
it  belongs  to  the  crown ;  and  it  requires  a  royal 
grant  or  prescription  to  have  a  swan  mark(x). 
It  is  not  larceny,  however,  to  take  the  eggs  of 
swans,  as  the  English  law  has  assigned  a  less 
punishment  for  that  offence  by  the  Game  Act, 
1  &  2  Will.  4,  c.  32  {y) ;  but  there  is  no  statutory 

it)  See  post,  Chap.  XXIII.«  p.  453.  As  to  Scotland,  see 
IrTine*8  Game  Laws,  17 — 19. 

(w)  Taylor  ▼.  JVimmaH,  8  L.  T.,  N.  8.  424)  tT  J.  R  502; 
and  see  27  J.  F.  386 ;  82  L.  J.  (N.  8.)  M.  C.  18S. 

ix)  Gue  of  the  Sfcatu,  7  Rep.  17;  4  Inst  380;  Woolrych, 
G.  L.  20;  Paterson,  G.  L.  25;  Arch.  Cr.  Fl.  by  Brace,  18th 
edit,  p.  340. 

(y)  Sect  24,  Chap.  X.    See  post,  p.  IJK. 
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protection  to  the  birds  themselves,  none  being  swaoi. 
erer  given  to  them  during  the  breeding  season 
bjr  the  Wild  Birds  Protection  Act  (z). 

As  to  wild  fowl,  the  owner  of  the  decoy  has  no  wiu  lowi. 
property  in  them,  biit  an  action  is  maintainable, 
at  the  suit  of  the  owner  of  the  decoy,  if  a  person,  Dteoy. 
in  order  to  scare  away  the  fowl,  and  in  the  exer* 
cise  of  no  reasonable  right  of  his  own,  wilfully 
shoot  even  on  his  own  land,  because  such  an  act 
is  within  the  rule  laid  down,  that  no  man  is  to  be 
injured  in  his  trade  (a).      Certain  wild  fowl—  woodoocks, 
woodcocks,  snipes,  quails,  and  landrails — are  pro- 
tected by  the  trespass  clauses,  sects.  80,  31,  32 
of  the  Game  Act,  and  so  are  the  eggs  and  nests 
of  wild  ducks,  teal  and  widgeons,  like  those  of 
swans,  but   not  eggs  and  nests  of  woodcocks, 
snipes,   quails  and  landrails.     All   these  birds, 
however,^  are  now  included  in  the  Wild  Birds 
Protection  and  Wild  Fowl  Preservation  Acts,    • 
and  may  not  be  killed  during  the  time  therein 
mentioned  (&). 

The  Poaching  Prevention  Act(c),  Chap.  XVII.,  u  b  26  v!ct 
extends  to  woodcocks  and  snipes  throughout  the  ^ 
kingdom  (d  )• 

The  property  recognized  in  the  occupier  in  oocopfei'ii 

rlgbl  to 

(0  36  &  36  Vict,  c  78,  Chap.  XIX.,  p.  343.  Z^"*^* 

(a)  Keebley.  HiokeHngill,  11  East,  674  n. ;  Wooliych,  O.  L. 
11 .  See  mlao  as  to  shooting  near  a  decoj,  Carrington  t.  Taylor^ 
11  Sast,671}  2  Gamp.  268. 

(ft)  36  &  36  Vict.  c.  28}  39  &  40  Yict.  c  20,  see  ante,  p.  18, 
tnd  Chap.  XIX.,  post,  p.  343. 

(«)  25  &  26  Vict  e.  114,  post,  p.  299. 

(d)  See  Chaps.  XX«  and  XXI.,  as  to  Scotland  and  Ireland. 
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oocupier't  woodcocks.  snipes,  quails  and  landrails,  as  well 

property  In  ,  _ 

woodcocks,  as  rabbits  and  hares,  has  been  altered  by  the 


&c 


Game  Laws,  and  is  more  particularly  treated  of 
in  Chap.  VII. ;  the  tenant,  unless  the  right  is  ex- 
pressly taken  away  from  him  in  the  lease,  being 
entitled  to  them,  like  other  wild  animals,  in  right 
of  his  occupation. 
J^«w^jn'«n*ta  There  is,  to  some  extent,  a  recognized  pro- 
tukinffDieft.  perty  in  certain  other  animals,  birds,  or  beasts, 
which  are  not  fit  for  food,  but  which  are  re- 
claimed, and  ordinarily  kept  in  a  state  of  con- 
finement or  for  a  domestic  purpose,  because  the 
statute  law  has  imposed  penalties  upon  persons 
stealing  or  injuring  them,  and  the  value  or  amount 
of  injury  done  is  made  payable  to  the  party  ag- 
grieved; and,  ifnot  destroyed,  justices  may  restore 
the  birds,  &c.  to  the  owner  {e\ 
i>eer.  At  common  law  deer  belongs  to  the  tenant,  but 

may,  of  course,  be  excepted,  like  game,  by  the 
lessor  or  landlord ;  and  in  that  case  they  would 
belong  to  the  latter.  The  property  in  deer  passes 
in  general  to  the  heir,  and  when  tamed  and  in  a 
park  it  is  personal  estate  (y).  The  stealing  of 
deer  in  a  park  is  punishable  as  a  larceny  at  com- 
mon law,  a  qualified  property,  per  tndustriam, 
subsisting  in  them  by  their  being  reclaimed ;  but 
in   England  and  Irel^^nd,  to  hunt,  snare,  carry 

(0)  24  &  25  Vict.  c.  96,  88.  21»  22;  24  &  25  Vict,  c  97,  8.  41, 
Chaps.  XXIL  and  XXIII.,  pp.  443,  450. 

(/)  Co.  Litt  8;  Morgan  r,  Barl  of  Abergavenny,  8  Com.  B. 
Kep.  768,  confirmed  in  Ibrd  r,  Tynte,  26  J.  P.  228;  81  L.  J. 
(N.  S.)  Ch.  177. 
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away,  or  wound  deer  in  the  uninclosed  part  of  a  i*eer. 

forest,  &c.^  is  punishable  summarilj  bj  a  penalty, 

and  a  secondoflfence  is  a  felony  ;  so,  likewise,  it  is 

a  feloDy  to  do  so  in  any  inclosed  ground ;   and 

persons  having  possession  of  Tcnison  or  snares,  or 

setting  engines  for  taking  deer  in  a  forest,  &c.,  or 

pulling  down  park  fences,  are  also  punishable 

summarily  before  justices,  by  the  Larceny  Act  (y ). 

In  Scotland  it  is  theft,  and  Uie  2  &  3  Will.  4,  c.  68, 

8.  1,  applies  to  trespasses  after  deer  there  (h).  Ham  and 

Hares  and  rabbits,  in  erounds  used  for  breeding  i>Rc<iinc 

'  o  ^  O    ground*. 

them,  are  specially  protected  in  England  and  Ire-  Luteuj 
land  by  the  Larceny  Act(t). 

(g)  Hit  25  Vict  c  96,  as.  12- 16,  Cluip.  XV^  post,  p.  281. 

(A)  See  Chap.  XX.  poet,  p.  389. 

(f)  24  &  25  Vict  c  96,  e.  17,  Chap.  XYL,  post,  p.  294. 
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CHAPTER  IL 

OF  VUBE  WARRENS,  FORESTS,  MANORS,  &C, ;    AND 
THE  PRIVILEGES,  &G.  OF  THEIR  OWNERS. 

Definition  of   Thb  followincF  epltome  will  ffive  the  lecnd  descrip- 

free  warren,       ,  .  .  ; 

furwt,  &c.  tion  and  title  to  the  privileged  places  known  in 
England  and  Ireland  (for  in  Scotland,  we  have 
seen  (ante,  p.  38),  they  are  not  recognized)  as  free 
warren,  forest,  purlieu,  chase  and  park,  as  well  as 
the  principal  powers  and  liabilities  of  their  owners, 
as  well  as  of  manors  and  other  localities — ^matters 
which  are  referred  to  in  other  parts  of  this  work. 

provigions  of       The  Game  Act,  1  &  2  Will.  4,  c.  32,  s.  8  (a), 

0.33,8.8.'  *  provides  that  it  is  not  to  prejudice  the  rights  of 
any  lord  or  owner  of  any  forest,  chase  or  warren ; 
nor  do  its  provisions  as  to  trespassers  apply  to  any 
person  bondjide  claiming  and  exercising  any  right 
or  reputed  right  of  free  warren  (s.  35),  nor  does  it 
affect  her  Majesty's  forest  rights,  &c.  (s.  9),  nor 
the  titles  of  lords  of  manors  to  game  on  the  wastes 
(s.  10),  who  also  have  powers,  besides  these  here 
stated,  to  appoint  gamekeepers,  grant  deputations, 
&c.  (ss.  13—16),  Chap.  IV. 

Free  war-  A  frcc  warren(t)  is  a  place  privileged  by  pre- 

scription or  grant  of  the  king  for  the  preservation  of 

(a)  Cblaman  r.  Bathunt,  L.  R.,  6  Q.  B.  366;  40  L.  J.,  M.  C. 
181;  19  W.  R.  S4S;  24  L.  T.,  N.  S.  426.  As  to  sect  S,  and  ve- 
senrations  to  lords  of  manors,  see  Sowerhy  t.  Smithy  L.  R^  S  C, 
P.  614;  41  L.  J.  (C.  P.)  290;  81  L.  T.,  N.  8.  209;  23  W.  R.  79; 
and  in  Exch.  Cham.,  L.  R.,  9  C.  P.  524. 

(h)  See  Woolrych,  O.  L.  26--42;  Paterson,  G.  L.  20;  Earl 
JSeauehamp  y.  Winn,  L.  R.,  6  H.  L.  288;  22  W.  R.  198. 
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the  beasts  and  fowl  of  the  warren,  viz.,  hares^  roes,  rwe  wamn. 
cooieSy  partridges,  railsy  quails,  woodcocks,  herons 
and  pheasants,  but  not  grouse  (c).  A  franchise  of 
free  warren  is  of  great  antiquity,  and  verj  singular 
in  its.  nature.  It  gives  a  property  in  the  wild 
aniinals  named,  and  that  property  may  be  claimed 
in  the  land  of  another,  to  the  exclusion  of  the 
owner  of  the  lands  (c).  A  grant  of  free  warren  is 
in  general  confined  to  the  lands  in  die  hands  of 
the  grantee ;  but  it  has  sometimes  been  granted 
oyer  lands  in  the  hands  of  the  crown,  in  which 
case  it  is  a  warren  in  gross ;  and  although  it  is  not 
parcel  of  a  manor,  it  may  be  appendant  or  appur-* 
tenant  to  it»  and  can  then  exist  only  by  prescrip- 
tion (<f).  The  lands  may  be  alienated,  and  the 
free  warren  reserved  (e).  The  right  of  free 
warren  is  an  incorporeal  hereditament,  and  there- 
fore can  only  be  conveyed  by  deed  (/).  The  Riiriitoof 
owner  of  a  ^  warm,,  and  ako  his  glekeeper  ^^^T*  "^ 
or  warrener,  is  entitled  to  kill  a  dog  which  is 
used  to  hunt  the  warren,  though  not  at  the  time 
doing  mischief  (^).     He  may  also  sue  a  tres-  . 

(f)  Jhkhe  of  Vevofuhire  t.  Lod^e,  7  B.  &  C.  89;  9  D.  &  R. 
^5;  me  ante,  p.  27. 

(i)  AU^Oeu.  T.  Par§0M$f  2  Cr.  &  J.  279]  JTi^rm  t.  Bimei, 
1  Ad.  &  £.  667;  2  &  3  Will.  4,  c.  71,  a.  1;  JBealejf  t.  Skaw, 
6  Eist,  215;  PiekeHn^  t.  Noyet,  4  B.  &  C.  639;  7  D.  &  R.  39; 
PawiuU  T.  MiU,  3  C.  B.  626;  16  L.  J.,  C.  P.  97. 
(«)  Bpow  Afar.  **  Wftit«n«"  8;  Djer,  SO  b.,  pL  209. 
(J)  Bwd  Y.  Hi^gimon,  2  A.  &  £.  696;  6  A.  ft  E.  S24; 
TMe  tf  Somerset  t.  IbgweU,  6  B.  &  C.  688. 

{§)  Wsdku/ni  T.  J)0mon0j  Cro.  Jae.  48;  Wright  t.  RamMci, 
1  tend.  64.  n.  8f  Vere  t.  JUrd  Ctmdm^,  11  Baat,  668|  Pro- 
theree  t.  Matthew,  5  C.  &  T.  681. , 
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uightii  of       passer  for  hunting  in  the  warren,  though  the  land 

warren.         is  uot  his  owu,  for  that  is  a  breach  or  disturbance 

of  warren,  and  though  no  game  be  taken  (A). 

Hare  and       Hare  and  rabbit  warrens,  not  being  free  warrens, 

warreiw.        havc  not  BJij  of  thesc  peculiar  privileges  as  to 

game  or  rabbits,  except  those  given  bj  statute, 

and  when  the  animals  are  within  it  (i). 

crown'B  As  to  her  Majesty's  forests,  parks  or  cha.8es, 

forests,  parks,  J       J  '    r  » 

orchasea.  scc  1  &  2  Will.  4,  c.  32,  8.  9,  pp.  126, 127,  where 
reference  is  made  to  other  acts;  and  as  to  tres- 
passing there,  see  sect.  33,  Chap.  YIII.  The 
privilege  of  forest  is  a  right  attaching  to  certain 
lands ;  and  most  of  the  forests  in  England  with 
these  privileges  are  supposed  to  be  vested  in  the 
crown,  though  it  is  said  a  subject  may  hdd  them 
as  grantee  of  the  crown  (A).  There  appear  to  be 
sixty-nine  forests  in  England;  and  they  contain 
beasts  of  the  chase  and  beasts  and  fowls  of  warren, 
which  are  all  privileged  within  the  forest.  Not 
only  are  the  forests  privileged  from  being  hunted 
in  by  subjects,  but  it  is  as  great  an  offence  to  hunt 
the  deer  of  the  forest  in  the  piu-Ueus  of  the  forest 
or  the  adjacent  highways,  rivers  and  inclosures. 

Beasts  of  The  bcasts  of  the  forests  are  the  hart,  hind,  hare, 
boar  and  wolf,  and  all  wild  beasts  of  venery.  One 
of  its  peculiarities  is  that  it  has  proper  courts  and 

(A)  Lord  Doers  t.  Tebb,  2  W.  Bl.  1161;  Barl  of  Carnarvon 
V.  Villeboiit  3  M.  &  W.  813;  Patriok  v.  Oreenaway,  Saoud. 
346  b.;  6  Taant.  442. 

(i)  24  &  25  Vict.  c.  96,  a.  17,  Chap.  XVl.,  post,  p.  294. 

(k)  AU,'Gen,  v.  MarquU  of  Dtnvmhire,  5  Price,  269; 
Manwood,  P.  2,  cc.  3,  4.  . 
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officers  for  punishing  offences  and  protecting  its  i'o»>t. 
privil^e8(/). 

A  purlieu  is  land  adjoining  a  forest,  and  has  Puruen. 
many  of  the  privileges  of  th6  forest  itself  for  the 
king's  property  in  the  beasts  of  the  forest  continues 
while  they  are  in  the  purlieu;  yet  it  is  said  that 
the  owner  of  the  soil  may  hunt  as  fireely  within 
the  purlieu  as  any  other  owner  (m) :  but  the  forest 
keepers  are  said  to  have  a  right  to  enter  and  hunt 
the  purlieus  to  drive  the  game  that  has  escaped 
from  the  forest  back  into  it. 

A  chase  is  a  privileged  place  for  receipt  of  deer  ciuue. 
and  beasts  of  the  forest  by  royal  grant  or  imme- 
morial usage  (and  is  usually  claimed  over  other 
persons' grounds),  and  is  of  a  middle  nature  between 
a  forest  and  a  park ;  the  chief  difference  being 
that  it  is  not  inclosed,  fewer  recognized  officers 
belong  to  it,  and  it  has  no  peculiar  courts  or  laws. 
The  beasts  of  chase  are  the  buck,  doe,  fox, 
marten  and  roe ;  and,  according  to  Lord  Coke, 
all  beasts  of  venery  or  hunting  are  beasts  of 
chase  (»). 

A  park  is  an  enclosed  chase,  extending  over  a  Park, 
person's  own  grounds,  privileged  for  beasts  of 
venery  and  beasts  of  forest  and  chase,  by  the 
king's  grant  or  prescription.     Three  things  are 
necessary  to  a  park:  a  grant  from  the  crown; 

(0  4  Inst  830;  Co.  Litt.  283;  Paterson,  G.  L.  18,  19; 
Wodrydi,  G.  L.  3,  i,  86 ;  Locke,  G.  L.  12.  See  The  CommU- 
9ion$ri  pf  8mer$  t.  Ola$$e^  L.  R.,  19  Rq.  184. 

(«)  Patenon,  19;  Woohych,  87;  4  Inst.  303;  Locke,  22. 

(n)  Kinwood,  49,  144, 147;  Co.  Litt  288  a;  2  Bl.  Com.  88  % 
Locke,  G.  L.  24. 
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Fvk.  inclosure  by  pale,  wall  or  hedge;  and  beasts  of 

park,  which  are  buck,  doe,  fox,  marten  and  roe. 
A  park  cannot  be  erected  without  the  king's  grant; 
and  it  is  not  usuallj  enjoyed  over  other  persons' 
lands,  the  owner  having  the  exclusive  right  to  hunt 
and  pursue  the  beasts  there.  One  of  its  advantages, 
which  also  belongs  to  a  forest  and  chase,  is  that 
the  owner  or  keeper  can  shoot  any  dog  chasing 
deer  in  it,  which  is  not  competent  to  ordinary 
owners  of  game  preserves  (o). 

Manor.  Mauors  wcre  formerly  called  baronies,  as  they 

still  are  lordships;  and  each  lord  or  baron  was 
empowered  to  hold  a  domestic  courts  called  the 
court  baron,  for  redressing  misdemeanors  and 
nuisances  within  the  mancHr,  and  for  settling  dis- 

aSmSr**'  putes  of  property  among  the  tenants.  This  court 
is  an  inseparable  ingredient  of  every  manor;  and 
if  the  number  of  suitors  should  so  fiul  as  not  to 
leave  sufficient  to  make  a  jury  or  homage,  t.  e. 
two  tenants  at  the  least,  the  manor  itself  is  lost 
A  ''reputed"  manor  is  one  which  has  ceased  to 
be  a  legal  manor,  by  defect  of  tenants  or  suitors 
to  the  court,  and  exists  only  by  reputation  (p). 
A  lord  of  a  manor  is  entitled  to  seize  by  his 
gamekeeper,  &c.  dogs,  nets,  &c.  used  therein  by 
unauthorized  persons  (see  1  &  2  Will.  4,  c.  32, 
s.  13  (;)),  to  apprehend  night  poachers  (Chap. 
Xiy.),  and  to  demand  to  see  the  licences  of  tres- 

(o)  Pateraon,  19 ;   Locke,  25,  26 ;   Go.  lAtL  283  $   2  Inat 
199. 
(p)  Levinge,  Ir.  0.  L.  U,  15;  2  Bl.  Oom.  90. 
(g)  P.  68. 
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passers  on  die  manor  (23  &  24  Vict.  c.  90,  s.  10,  Manon. 
Chap,  v.);  but  he  has  not  as  such  any  peculiar  Bights ot 
right  to  the  game  (except  he  also  have  a  grant  "^ 
of  free  warren)  superior  to  that  of  any  other  land- 
owner within  the  manor;   and  he  may  be  sued 
in  an  action  at  law  only,  as  a  trespasser  for 
entering  either  to  hunt  or  preserve  the  game  on 
lands  not  in  his  own  occupation,  including  lands 
of  the  copyhold  tenants  of  his  manor.     But  the  waatM. 
wastes  of  the  manor  are  prima  facie  vested  in 
him,  and  the  game  thereon  is  his  exclusively, 
and  he  may  authorize  others  to  kill  it;   and  he 
has  also  his  remedy  by  action  at  common  law,  or 
by  summary  proceedings  before  justices,  against 
trespassers  there  (r).     Several  decisions  as  to  the  inciosarcaj. 
rights  of  the  lord  of  a  manor  over  commons  and 
indosures  have  been  recently  given,  and  as  to  the 
reservation  of  the  lord's  rights  upon  an  inclosure 
of  the  wastes ;  these  decisions  will  be  found  in 
Chap.  VII.  (*). 

There  are  no  other  localities  than  these  named  other  iocai«- 
privileged  as  to  game  or  other  wild  animals;  and  to  bepdvi- 
no  privileges  attach  to  hare  nor  rabbit  warrens, 
nor  open  or  inclosed  places,  popularly  called  pre- 
serves; nor  rookeries  (^);  but  as  regards  decoys  D«»y8. 
legally  established,  being  formerly  considered  a 


{r)  Locke,  G.  L.  24  to  29;  Commell  t.  8and€r$,  82 
L  J.  (N.  8.)  M.  C.  6;  7  L.  T.,  N.  S.  856;  27  J.  P.  US; 
26  J.  p.  770.  As  to  rig^htB  oTor  commons  and  inclosnres,  see 
Chsp.  Vn.,  pp.  127—184. 

(«)  See  post,  p.  130. 

(0  ffanmn  v.  Moehett,  4  D.  &  R.  518;  2  B.  &  C.  939. 
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^^«»y«-  means  of  carrying  on  a  trade,  they  are  so  far 
protected  that  an  action  has  been  held  to  lie  by 
its  owner  against  one  who  shoots  or  otherwise 
frightens  away  the  wild  fowl,  for  this  comes 
within  the  rule  that  no  man  is  to  be  wilfully 
injured  in  his  trade  (u). 

(u)  Patenon,  G.  L.  23,  24 ;  Locke,  39,  40;  LeTinge,  Ir. 
6.  L.  21,  22.  See  ante,  p.  48 ;  Carrington  t.  Taylor,  11  East, 
571;  2  Camp.  258.  As  to  frightening  away  game,  see  IhhoUon 
T.  Peat,  34  L.  J.,  Ex.  118;  12  L.  T.,  N.  S.  218;  3  H.  &  C.  694. 
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CHAPTER  III. 

THE  8EA80KS  AND  TIMES  OF  8F0BTIN6  IK 

ENGLAND. 

The  season  during  which  game  maj  lawfiill j  be  i  *  a  wiu.  4, 
taken  in  England  (a)  follows  from  the  provisions  ^^Jat^i^ 
of  the  3rd  section  of  the  1  &  2  Will.  4,  c.  32,  **»^««°«- 
prohibiting  the  taking  of  anj  game  on  a  Sunday 
or  Christmas-day,  and  the  taking  of  certain  birds 
of  game  between  certain  periods  of  the  year, 
known  as  the  breeding  season,  leaying  the  re- 
maining periods  open  to  sporting.     Except  on  a  Ham. 
Sonday  or  Christmas-day,  hares  may  be  taken 
throughout  the  year,  and  it  is  no  specific  and 
distinct  offence  to  take  heath  or  moor  game,  or  a 
woodcock,  snipe,  quail,  landrail  or  coney,  or  a  woodcocks, 
swan,  wild  duck, 'teal  or  widgeon,  on  a  Sunday 
or  Christmas-day.      And  though  no  season   is 
prescribed  for  these  birds  by  the  Game  Laws, 
yet,  under  the  Wild  Birds  Preservation  and  Wild 
Fowl  Protection  Acts(i),  the  taking  of  these 
birds  is  prohibited  during  the  breeding  season. 

By  1  &  2  Will.  4, c.  32,  s.  2  {inter  alia),  "The  Deumtion ot 
word  'game'  shall,  for  all  the  purposes  of  this  act,  sect  s. 
be  deemed  to  include  hares,  pheasants,  partridges, 

(«)  The  prohibited  eeasoiiB  in  Scotland  and  Ireland  are 
referred  to  in  the  Introdnction,  ante,  p.  12,  and  will  be  treated 
of  more  folly  in  Chape.  XX.  and  XXI.,  poet,  pp.  877, 417.  See 
post,  pp.  852, 857. 

(^)  85  &  36  Vict,  c  78;  89  &  40  Vict  c.  29. 
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1  &  2  Will.  4, 
c.  82,  as.  2 

and  3. 

Peflnltlon  of 
game. 


Game  not  to 
be  killed  on 
Sunday  or 
Chrintiiuui- 
day. 

Sect.  S  (In 
port). 


ROCOVCTJ  of 

peoaltle*. 


grouse,  heath  or  moor  game,  black  game  and  bus- 
tards." In  the  Introduction  reference  is  made  to 
other  definitions  of  game  in  the  other  acts  treated 
of  in  this  work. 

Sect.  3  enacts — **  That  if  any  person  whatsoever 
shall  kill  or  take  any  game,  or  use  any  dog,  gun, 
net  or  other  engine  or  instrument  for  the  purpose 
of  killing  or  taking  any  game,  on  a  Sunday  or 
ChristmasKlay,  such  person  shall,  on  con^ction 
thereof  before  two  justices  of  the  peace,  forfeit  and 
pay  for  every  such  offence  such  sum  of  money,  not 
exceeding  five  pounds,  as  to  the  said  justices  shall 
seem  meet,  together  with  the  costs  of  the  convic- 
tion." 

This  section,  of  course,  only  applies  when  the 
game  is  fertB  naturce.  But,  if  so,  it  does  not 
matter  if  they  are  killed  or  taken  by  means  of  a 
dog,  gun,  &c.,  or  net.  When  they  are  dead  the 
taking  is  an  offence  at  Common  Law(i). 

The  recovery  of  penalties  under  the  1  &  2 
Will.  4,  c.  32,  is  treated  of  in  Chap.  XIII.  (c), 
and  the  mode  of  describing  an  offence  under  this 
section  will  be  foimd  in  Form  1  (rf).  Various 
cases  and  observations  as  to  the  amount  of 
penalty,  where  several  offenders  commit  the 
same  offence  at  the  same  time,  will  be  found  in 
Chap.  IX.  (e). 

The  construction  of  this  section  was  discussed 


ih)  See  ante,  pp.  27,  36. 
(o)  See  post,  p.  233. 
(d)  See  port,  p.  61. 
{0)  See  post,  p.  185. 
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in  the  case  of  Allen  v.    Thompson  (/),  which  i&«wiii.4. 
decided  that  it  was  an  offence  under  the   3rd  ^;,^  v. 
section  of  the  1  &  2  WiU.  4,  c.  32,  to  set  a  snare  ^*^^ 
on  a  Saturday  and  keep  it  set  on  Sunday.    There 
the  appellant  was  convicted  for  using  snares  for 
the  purpose  of  killing  game  on  Sunday,  August 
15.    He  set  the  snares  on  the  Saturday,  and  on 
the  Sunday  the  snares  were  found  set,  and  two 
dead  grouse  caught  in   two  of  them.      It  was 
contended,  that  setting  snares  on  Saturday  and 
allowing  them  to  remain  set  on  Sunday  was  not 
an  offence,  and  that  snares  were  not  engines  or 
bstiuments  within  the  meaning  of  the  section. 

The  court,  however,  held,  that  if  a  person  in- 
tentionally causes  the  death  of  game  on  Sunday, 
whether  he  is  present  or  absent,  it  is  an  offence 
within  this  section;  and  they  were  clearly  of 
opinion  that  a  snare  was  such  an  engine  as  is 
meant  by  this  section. 

"  And  if  any  person  whatsoever  shall  kill  or  sect.  a. 
take  any  partridge  between  the  first  day  of  Feb-  plme'^ithin 
ruary  and  the  first  day  of  September  in  any  year,  ^J^^e?** 
— or  any  pheasant  between  the  first  day  of  Feb-  Fheawmt 
ruary  and  the  first  day  of  October  in  any  year, 
— or  any  black  game  (except  in  the  county  of  eiackgame. 
Somerset  or  Devon,  or  in  the  New  Forest  in  the 
county  of  Southampton)  between  the  tenth  day 
of  December  in  any  year  and  the  twentieth  day  of 
August  in  the  succeeding  year,  or  in  the  county 
of  Somerset  or  Devon,  or  in  the   New  Forest 

C/)  L.  R,,  6Q.  B.  336;  89  L.  J.,  M.  C.  102;  22  L.  T.,  N.  8. 
472;  18W.R.  1196. 
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Bustard. 


Tiroes  of 
killing  game. 


Day*  not 
inclusive. 


1  ^2  wj»L  *.  aforesaid,  between  the  tenth  day  of  December  in 

C.   33,  8«   Oa 

any  year  and  the  first  day  of  September  in  the 
succeeding  year, — or  any  grouse,  commonly  called 
red  game,  between  the  tenth  day  of  December  in 
any  year  and  the  twelfth  day  of  August  in  the 
succeeding  year, — or  any  bustard  between  the  first 
day  of  March  and  the  first  day  of  September  in 
any  year, — every  such  person  shall,  on  conviction 
of  any  such  offence  before  two  justices  of  the  peace, 
forfeit  and  pay,  for  every  head  of  game  so  killed 
or  taken,  such  sum  of  money,  not  exceeding  one 
pound,  as  to  the  said  justices  shall  seem  meet, 
together  with  the  costs  of  the  conviction"  (y). 

It  is  observable  that  the  words  of  this  section 
are  '^ between"  such  a  day  and  such  a  day,  and 
not  *^on  or  between,"  and  therefore  the  days 
themselves  would  seem  to  be  excluded:  for  ex- 
ample, the  first  day  of  partridge  shooting  is  the 
1st  day  of  September,  and  the  last  day  the  1st 
February  following.  This  popular  construction 
of  the  act  is  borne  out  by  a  comparison  of  the 
language  of  sect.  4  and  of  this  section  (A). 

It  was  decided  under  this  section,  in  Saunders 
y.  Baldy  (t),  that  an  unlicensed  person,  using  an 
engine  for  taking  game  during  the  close  season, 
was  liable  to  the  penalties  under  this  section,  as 

(jg)  See  Chap.  XIII. ,  post,  p.  238;  for  recoTery  of  penalty, 
Forms  2  and  8,  infra,  p.  61.  The  remaining  portion  of  this 
section,  as  to  the  laying  poison  to  kill  game,  is  set  out  in  Chap. 
X.,  post,  p.  192. 

{h)  See  Chaps.  XL  and  XII.,  post,  pp.  215,  226. 

(i)  L.  R.,  1  Q.  B.  89;  36  L.  J.,  M.  C  71;  13  L.T.,  N.S.872; 
12  Jar.,  N.  S.  334;  6  B.  &  S.  791. 


Saimdera  v. 
Baldp. 
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well  as  those  under  sect.  23,  for  killing  game  i4i9wiu.4. 
Without  a  hcence. 

The  Killing  Hares  Act,  11  &  12  Vict.  c.  29,  "*wyict 
8. 5  (Chap.  YII.),  prohibits  any  person  from  using  Firaanna  not 
any  firearms  or  gun,  by  nighty  for  the  purpose  of  night 
killing  any  game  or  hares. 

As  to  the  times  for  dealing  in  game  or  wild  Times  for 
birds,  see  post,  Chap.  XI.,  as  to  licensed  dealers,  game. 
and  Chap.  XII.,  as  to  other  persons ;  destroying 
egig&  of  birds  of  game,  or  of  a  swan,  wild  duck, 
teal  or  widgeon,  or  taking  these  eggs  out  of  a 
nest,  see  Chap.  X. 

As  to  the  times  for  killing  wild  birds,  the  35  &  32515!^ 

o  '  Protection 

36  Vict.  c.  78,  s.  2,  enacts  that  any  person  who  ^j^^  *g'* 
shall  knowingly  or  with  intent  kill,  wound  or  >•'• 
take  any  of  the  birds,  except  a  wild  goose,  men- 
tioned on  the  next  page  (A),  or  any  bittern,  black* 
cap,  chiffchaff,  coot,  creeper,  crossbill,  cuckoo, 
flycatcher,  golden-crested  wren,  goldfinch,  haw- 
finch or  grosbeak,  hedge-sparrow,  kingfisher, 
landrail,  martin,  moor  or  water-hen,  nightingale, 
nightjar,  nuthatch,  owl,  pipit,  quail,  redpoll,  red- 
start, robin  redbreast,  sand  grouse,  siskin,  stone- 
chat,  swallow,  swan,  swift,  long-tailed  titmouse, 
bearded  titmouse,  wagtail,  Dartford  warUer,  reed 
warbler,  sedge  warbler,  wheatear,  whinchat,  wood- 
lark,  woodpecker,  wood  wren,  wren,  wryneck,  shall, 
on  conviction  of  any  such  ofience,  fi^r  a  first  ofience 
be  leprimanded  and  discharged  on  payment  of 
costs  and  summons,  and  for  every  subsequent 
offence  forfeit  and  pay  for  every  such  wild  bird 

{h)  See  39  &  40  Vict  c.  29,  Chap.  XIX.,  post,  p.  843. 

d5 
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89ft40riet. 
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Act. 
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SO  killed,  wounded  or  taken,  such  sum  of  money 
as,  including  costs  of  conviction^  shall  not  exceed 
fire  shillings. 

The  recovery  of  penalties  under  the  35  &  36 
Vict  c.  78,  is  treated  of  in  Chap.  XIII.  (^);  and 
the  mode  of  describing  the  offence  under  the 
section  will  be  found  in  Form  4  (i). 

Under  the  39  &  40  Vict.  c.  29,  s.  2,  any  per- 
son who  shall  kill,  wound,  or  attempt  to  kill  or 
take,  any  avocet,  curlew,  dotterel,  dunbird,  god- 
wit,  greenshank,  lapwing,  mallard,  oxbird,  peewit, 
phalerope,  plover,  ploverspage,  pochard,  purre, 
redshank,  reeve  or  rufi*,  sanderling,  sandpiper, 
sealark,  shoveller,  snipe,  spoonbill,  stint,  stone- 
curlew,  stonehatch,  summer  snipe,  teal,  thicknee, 
whaup,  whimbrell,  widgeon,  wild  duck,  wild 
goose  or  woodcock,  or  use  any  boat,  gun,  net 
or  other  engine  or  instrument  for  the  purpose 
of  killing,  wounding  or  taking  any  wild  fowl,  or 
shall  have  in  his  control  or  possession  any  wild  ibwl 
recently  killed,  wounded  or  taken  between  the 
15th  day  of  February  and  the  10th  day  of  July 
in  any  year,  shall,  on  conviction  of  any  such 
offence,  pay  for  every  such  wild  fowl  so  killed, 
wounded  or  taken,  such  sum  of  money,  not  exceed- 
ing one  pound,  as  shall  seem  meet,  together  with 
the  costs  of  conviction. 

By  the  3rd  section,  power  is  given  to  the  Home 
Office  in  Great  Britain,  and  the  lord  lieutenant 
in  Ireland,  on  the  application  of  the  justices  in 

{h)  See  post,  p.  2S$. 
(i)  See  pofft,  p.  62. 
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quarter  sessions  assembled  of  an j  county,  to  ex^  so  &  4o  vict. 
tend  or  vary  the  time  during  which  the  killing, 
wounding  or  taking  of  wild  fowl  is  prohibited. 
The  orders  that  have  been  made  under  the  section 
are  given  in  Chap.  XIX. 

As  to  the  recovery  of  penalties  under  the  act,  Recovery  of 
both  in  the  time  fixed  by  the  act  and  by  the 
time  as  varied,  see  post,  Chap.  XIII.  (A).     The 
mode  of  describing  oflfences  under  the  act  will  be 
found  in  Form  5  (/). 

It  will  be  observed,  that  the  35  &  36  Vict  c.  78,  Reeuit  of  the 
comprises  all  the  birds,  except  the  wild  goose,  in-  the  86  &  se 
eluded  in  the  39  &  40  Vict.  c.  29,  while  the  latter  and  89  &  40 
act,  although  it  recites  the  former,  in  no  way  re* 
peals  or  alters  it.  The  result  would  therefore  seem 
to  be,  that  the  birds  mentioned  in  the  latter  act  may 
not  be  killed  after  the  15th  February,  the  birds 
mentioned  in  Ihe  former  after  the  15th  March, 
while  none  of  the  birds  mentioned  in  either  may 
be  killed  between  the  15th  February  and  the  Ist 
August,  though  after  the  15th  July  the  increased 
penalties  imposed  by  the  39  &  40  Vict.  c.  29,  do 
not  apply,  and  proceedings  must  be  taken  under 
the  35  &  36  Vict.  c.  78  ;  the  practical  result  of 
the  39  &  40  Vict.  c.  29,  being  to  give  the  birds 
mentioned  in  it  a  month's  longer  dose  time, 
namely,  from  the  15th  Februaiy  to  the  151h 
March,  and  to  impose  heavier  penalties  for 
offences  during  part  of  the  time. 

Under  the  39  &  40  Vict.  c.  29,  the  possession  pomeuum  of 

recently 
(A)  See  post,  p.  233. 
(0  See  poflt  p.  62. 
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of  any  recently  kiUed,  wounded  or  taken  wild 
fowl^  whether  for  sale  or  not,  is  an  offence.  And 
this  would  seem  to  apply  to  wild  fowl  taken  out 
of  the  United  Kingdom,  the  offence  being  having 
possession  of  any  wild  fowl  in  the  United  King- 
dom between  the  15th  February  and  the  15th  July. 

By  the  32  &  33  Vict.  c.  17,  s.  2,  any  person 
who  shall  kill,  wound  or  take  any  of  the  different 
species  of  auk,  bonxie,  Cornish  chough,  coulter- 
neb,  diver,  eider  duck,  fiilmar,  gannet,  grebe, 
guillemot,  gull,  kittiwake,  loon,  marrot,  mer- 
ganser, murre,  oyster  catcher,  petrel,  puffin,  razor 
bill,  scout,  seamew,  sea  parrot,  sea  swallow^ 
shearwater,  shelldrake,  skua,  smew,  solan  goose, 
tarrock,  tern,  tystey  or  willock,  or  use  any  boat, 
gun,  net  or  other  engine  or  instrument  for  the 
purpose  of  killing,  wounding  or  taking  any  sea 
bird,  or  shall  have  in  his  control  or  possession  any 
sea  bird  recently  killed,  wounded  or  taken  between 
the  1st  day  of  April  and  the  1st  day  of  August  iii 
any  year,  shall,  on  conviction  for  any  such  offence* 
forfeit  and  pay  for  every  such  sea  bird  so  killed, 
wounded  or  taken,  or  is  in  his  possession,  such 
sum  of  money,  not  exceeding  1/.,  as  to  the  justices 
shall  seem  meet,  together  with  the  costs  of  con-* 
viction«  But  the  section  does  not  apply  when 
the  bird  is  a  young  bird  unable  to  fly, 

A  like  form  to  that  given  by  the  39  &  40  Vict . 
c.  29,  is  given  to  the  Home  Office  to  vary  the  close 
season,  and  the  orders  made  under  it  will  be  found 
in  Chap.  XIX. 

As  to  the  recovery  of  penalties  under  the  act. 


Ch.  3. —  The  Seasons  and  Times  in  England.  61 

see  post,  Chap.  XIII.  (m).  The  mode  of  de- 
scribing oflTences  under  the  act  will  be  found  in 
Form  6  («). 

The  observations  made  above  (o),  as  to  having  ssftss  vict 
possession  of  wild  fowl  during  the  close  season^ 
would  seem  to  applj  equallj  to  the  sea  birds 
named  in  the  32  &  33  Vict.  c.  17. 


POBMS  (jp). 

For  that  you  \or  he  the  said  A.  B.]  on  the day  of  i.  statement 

,  at  the  puiah  of  ,  in  the  said  county ^  the  same  kuiiiJ^e.' 

day  being  Sunday  \pr  Christniae-day],  nnlawfally  did  kill  [or  ?^®°  ^^ 
tike]  certain  game,  to  wit,  ■  [in  the  oa»e  of  a  hare  adding ,  (i.  s.) 

t0  9eet  the  provUions  of  11  Jf"  12  Viet,  o,  29,  «.  4,  otherwise 
than  by  ooarsing  with  a  greyhonnd  or  hy  hunting  with  beagles  or 
other  hounds],  oontraxy  to  the  statute  1  &  2  Will.  4,  c.  82,  s.  3. 

For  that  yon  [or  he  the  said  A.  B.]  on,  &c.,  at  &c.,  the  same  2.  The  like, 
day  being  Sunday  [or  Christmas-day],  unlawfully  did  use  a  ^^^^«^* 
certain  dog,  to  wit,  a  lurcher,  for  the  purpose  of  then  and  there  on  8an<iAy, 
taking 

[or  a  certain  gun,  or  net,  or  engine,  to  wit,  a  snare,  for 
the  purpose  of  then  and  there  killing]  ^ 
certain  game,  to  wit,  a  — ,  contrary,  &c. 


For  that  yon  [or  he  the  said  A.  B.]  on  &c.,  at  &c.,  the  same  s.  The  like, 
day  being  between  the  1st  of  February  last  and  the  1st  day  of  out  of^eeMoi 
Sq>tember  last  [or  instant],  being  in  the  same  year  [or  as  the 

(m)  See  post,  p.  283. 

(a)  See  poet,  p.  62. 

(o)  P.  69. 

(jp)  These  Forms  of  Statements  of  Offences  are  for  insertion 
in  the  Greneral  Forms  of  Information,  Sunmions,  &c.,  giren  in 
Chap.  Xm,  post,  p.  260. 
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jfrohihited  $eamm  auijf  he  in  respect  of  the  particular  b%rd]t 
nnlawfullj  did  kill  [or  Uke]  two  partridges 
[or  one  pheasant] 

[or  two  heads  of  black  game,  not  being  in  the  oonntj  of 
Somerset  or  DeTon,  or  in  tlie  New  Foitst,  in  the  oountj 
of  Soathamptoo]  * 

[or  three  heads  of  grooae,  commonlj  called  red  game] 
[or  two  bustards], 
there,  contraij,  &c. 

4.  Pot  killing      For  that  yon  [or  he  the  said  A.  B.]  oo  &c.,  at  8te^  the  same  day 
wild  bird*.       ^^      between  the  loth  day  of  March  and  the  1st  day  of  Aognst 
c.  78,  •.  8.    *    ^'^  t^**  ins^tant],  being  in  the  same  year,  unlawfully  and  know- 
ingly did  kill  [or  wound  or  take]  ome  wild  bird,  to  wit,  a  bittern 

[or  t¥ro  i»ild  birds^  to  wit»  one  blackcap  and  one  chiff chaff]* 
there,  contrary,  &c 

5.  Tar  kHHaff  For  that  you  [or  he  the  said  A.  B.]  on  &c^  at  &c.,  the  nme 
wild  fowl.  ^^y  ^Q^  between  the  loth  day  of  February  and  the  15th  day  of 
c.  M  •.  8.       *^°^7  ^'^  ['*'*  instant],  being  in  the  same  year,  unlawfully  did 

kill  [or  wound  or  take] 

[or  did  use  a  certain  boat  or  gun  or  net  for  the  purpose  of 
taking,  or  did  use  a  certain  instrument  or  devicei  to 
wit,  a  decoy,  for  the  purpose  of  taking] 
[one  wild  fowl,  to  wit,  one  teal] 

[or  certain  mild  fowl,  to  wit,  one  widgeon,  four  wild  ducks, 
three  mallard], 
there,  contrary,  &c 

6.  For  St-  For  that  you  [or  he  the  said  A.  B.]  on  &c,  at  &c.,  the  same 
km  am  ^  ^^y  ^^^^  between  the  Ist  day  of  April  and  the  1st  day  of 
bM.               August  last  or  instant,  being  in  the  same  year,  did  unlawfully 

use  there  a  certain  instrument,  to  wit,  a  stick,  for  the  purpose  of 
killing  a  certain  sea  bird,  such  bird  not  being  a  young  bird 
unable  to  fly,  to  wit,  a  direr,  contrary,  &c. 
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CHAPTER  IV. 

GAUEKEEPEBS  ;  THEIB  POWEBS  AND  DUTIES  IK 

ENGLAND. 

For  the  provisions  as  to  the  licences  as  to  game-  LicencM  for 

keepers,  see  23  &  24  Vict.  c.  90,  ss.  2,  7,  8,  9 

and  18  (a).     The  price  of  a  gamekeeper's  licence 

to  kill  game,  by  23  &  24  Vict.  c.  90,  s.  2,  is 

2/.  duty,  whether  he  is  the  servant  of  the  owner 

of  the  game  or  of  another  person;  and  15^.  for  Aii«ned 

the  tax  as  a  male  servant  by  32  &  33  Vict,  nftssvict. 

c.  14.     If  the  gamekeeper  is  to  sell  game,  he 

must  have  a  3/.  licence  (23  &  24  Vict.  c.  90, 

8.  13 ;   1  &  2  Will.  4,  c.  32,  s.  6).     A  separate 

licence  is  required  for  each  manor  where  there 

are  distinct  deputations  (i).     There  wiU  also  be  doci. 

the  licence  for  keeping  a  dog  of  58,  each,  by  30 

&  31  Vict.  c.  5. 

By  1  &  2  Win.  4,  c.  32,  s.  13,  it  is  enacted, —  i  & « wni.4. 
'^  That  it  shall  be  lawM  for  any  lord  of  a  manor,  imogoimm' 
lordship  or  royalty,  or  reputed  manor,  lordship  JJJJiST'^ 
or  royaJty, — or  any  steward  of  the  crown  of  any  «■°"*®•P•'•■ 
manor,  lordship  or  royalty  appertaining  to  his 

(a)  See  port,  pp.  77,  SS,  90,  91,  94. 
lb)  See  poet,  p.  92. 
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1  &  8  WllL  4, 
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majesty, — ^by  writing  under  hand  and  seal,— or  in 
case  of  a  body  corporate,  then  under  the  seal  of 
such  body  corporate, — to  appoint  one  or  more 
person  or  persons  as  a  gamekeeper  or  game- 
keepers to  preserve  or  kill  the  game  within  the 
limits  of  such  manor,  lordship  or  royalty,  or  re- 
puted manor,  lordship  or  royalty,  for  the  use  of 
such  lord  or  steward  thereof,  and  to  authorize 
such  gamekeeper  or  gamekeepers  within  the  said 
limits  to  seize  and  take  for  the  use  of  such  lord  or 
steward,  all  such  dogs,  nets,  and  other  engines 
and  instruments  for  the  killing  or  taking  of  game 
as  shaU  be  used  within  the  said  limits  by  any 
person  not  authorized  to  kill  game  for  want  of  a 
game  certificate  "  [now  an  excise  **  licence  to  kill 
game"]  (ft). 

As  to  what  is  a  ''  manor,"  see  Chap.  II.,  ante, 
p.  50.  By  1  &  2  Will.  4,  c.  32,  s.  2  {inter  alia\ 
the  words  "  lord  of  a  manor,"  &c.  include  a  lady 
of  the  same.  The  term  **  royalty"  does  not  in- 
clude a  wapentake  or  hundred,  and  therefore  a 
lord  thereof  cannot  as  such  appoint  a  game- 
keeper (c).  The  appointment  of  gamekeepers  for 
her  Majesty's  woods,  &c.  is  regulated  by  10  Geo*  4^ 
c.  50,  s.  14:  they  are  not  liable  to  the  duty  on 
licences  to  kill  game  {d\ 

The  lord  of  a  manor  cannot  delegate  the  power 
here  conferred  upon  him,  and  he  cannot  convey 
the  right  of  appointment  without  conveying  the 

(*)  23  &  24  VicL  c.  90,  b.  6,  Chap.  V.,  p.  88. 
(o)  Earl  ofAylenhury  ▼.  PattUan,  1  Dong.  28. 
{d)  23  &  24  Vict.  c.  90»  b.  5;  aee  post,  p.  88. 
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manor  itself (e).     In  the  absence  of  evidence  to  ift«wiii.4, 
the  contrary^  it  will  be  presumed  that  the  game  powv  ot 
the  gamekeeper  kills  is  for  the  use  of  the  lord  (/) ;  »*°*^p^ 
but  he  may  not  use  firearms  by  night  for  that  pur- 
pose (y). 

The  seizure  is  a  ministerial  act,  and  allowed  to  sdion. 
the  gamekeeper  alone,  but  it  may  be  performed 
by  a  third  person  under  the  immediate  direction 
of  the  gamekeeper,  but  not  under  a  general  direc- 
tion (A).  The  dog,  net  or  other  engine  (the  word 
^^  gun"  being  omitted)  must  have  been  used  at  the 
time  ior  the  purpose  of  destroying  game  (t) ;  but, 
unless  in  a  free  warren,  the  dog  of  a  mere  tres- 
passer cannot  be  shot,  except  its  destruction  is 
absolutely  necessary  for  the  preservation  of  the 
game  pursued  ( j).  The  lord  cannot  seize  the  gun 
of  a  gamekeeper  of  another  lord,  although  he  be 
upon  his  manor  unlawfully  (Jk).  The  dog,  net  or 
engine  seized  may,  it  appears,  be  destroyed,  as 
upon  seizure  it  becomes  the  property  of  the  lord(/). 
A  gamekeeper,  acting  under  a  deputation  granted 
by  a  person  having  a  colourable  title  as  lord  of  the 

(O  QOeraft  r.  QibU,  4  T.  R.  681;  6  T.  R.  19;  Blunt  t. 
GHme9,  4  T.  R  681,  n.;  8  East,  179. 

(/)  SpurrUr  t.  VaU^  10  East,  413;  1  Camp.  457. 

(g)  11  &  12  Vict  c.  29;  see  Chap.  YIL,  poet,  p.  116. 

(A)  Bird  r.  I>al$,  7  Taunt.  660;  1  Moore,  290;  Doddle  ▼. 
Hicktan,  13  L.  T.,  N.  S.  649. 

(i)  Boger9  ▼.  Carter^  2  WiU.  878;  Wooliyeb,  G.  L.  117, 
17S. 

(J)  Wooliych,  G.  L.  116;  and  see  Vere  r.  Lord  Cawdor,  11 
East,  668;  Beg,  y.  Duke  of  Beaufort,  2  Atk.  190. 

(*)  B^ere  v.  Carter,  2  WUs.  887. 

({)  Xkkgmorth  y.  Bretton,  6  Taunt.  416. 
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1 1?  ^^  ^  manor,  is  protected  (A).     It  was  doabtiul  whether 
Powers  o(       a  gamekeeper  had  the  power  to  seize  hounds  (/); 
MtoieuoTB.   but  under  the  present  act  all  dogs  are  compre- 
hended.    If  the  gamekeeper  has  no  right  to  kill 
the  dog  he  would  be  liable  either  to  an  action  in 
the  county  court  for  the  damage,  or  to  a  penalty 
under  the  Cruelty  to  Animals  Act  (12  &  13  Vict, 
c.  92,  s.  2),  if  he  did  it  wantonly.     1  &  2  Will.  4, 
c.  32,  s.  36  (m),  gives  a  gamekeeper  the  right 
to  seize  game  only,  in  the  possession  of  persons 
found  upon  land  by  day  or  by  night,  and  then 
only   when    "recently  killed."      The   25  &  26 
Vict  c.  114,  gives  no  additional  powers  to  game- 
keepers fn). 
Lonis  of  ma-        Scct.  14  of  the  1  &  2  Will.  4,  c.  32,  enacts, — 
^td'^uta-  "  That  it  shall  be  lawful  for  any  lord  of  a  manor, 
Sect  14.        lordship  or  royalty,  or  reputed  manor,  lordship  or 
royalty, — or  any  steward  of  the  crown  of  any  manor, 
lordship  or  royalty  appertaining  to  his  majesty, — 
to   appoint  and    depute   any  person  whatever, 
whether  acting  as  a  gamekeeper  to  any  other 
person  or  not,  or  whether  retained  and  paid  for 
as  the  male  servant  of  any  other  person  or  not,  to 
be  a  gamekeeper  for  any  such  manor,  lordship  or 
royalty,  or  reputed  manor,  lordship  or  royalty,  or 

(£)  Hunt  T.  Andrews,  3  B.  &  Aid.  841 ;  Wooliych,  G.  L. 
179;  bat  4W  to  other  cases,  see  Caleraft  t.  6ihh$t  4  T.  R.  681; 
6  T.  R.  19;  RMhwoHh  v.  Craven,  M*Clel.  &  Y.  417;  Blunt  t. 
OHmet,  4  T.  R.  682;  Broek  v.  Oreen,  5  Scott,  289;  4  Bing^ 
N.  C.  41;  8  Hodges,  265;  1  Jar.  844. 

(0  See  Grant  v.  Hulton,  1  B.  &  Aid.  134. 

(m)  See  post.  Chap.  YIII.,  p.  168. 

(fi)  See  post,  Chap.  XYIL,  p.  299. 
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for  such  diyision  or  district  of  such  manor,  lord-  i  &2  wiii.4, 
ship  or  royalty,  as  such  lord  or  steward  of  the  oiao'tiDfroc 
crown  shaU  think  fit, — and  to  authorize  such  per-  ^'^p"*'"^- 
8on,  as  gamekeeper,  to  kill  game  within  the  same 
for  his  own  use  or  for  the  use  of  any  other  person 
or  persons  who  may  be  specified  in  such  appoint- 
ment or  deputation, — and  also  to  give  to  such 
person  aU  such  powers  and  authorities  as  may  by 
virtue  of  this  act  be  given  to  any  gamekeeper  of 
a  manor; — and  no  person   so  appointed  srame-  Person de- 

I  *^  ,  ^*-  ,  puted  not  to 

keeper,  and  empowered  to  kill  s^ame  for  his  own  »» deemed 
use  or  for  the  use  of  any  other  person  so  specified  loni. 
as  aforesaid,  and  not  killing  any  game  for  the  use 
of  the  lord  or  steward  of  the  crown  of  the  manor, 
lordship  or  royalty,  or  reputed  manor,  lordship  or 
royalty,  for  which  such  deputation  or  appoint- 
ment shall  be  given,  shall  be  deemed  to  be  or 
shall  be  entered  or  paid  for  as  the  gamekeeper  or 
male  servant  of  the  lord  or  steward  making  such 
appointment  or  deputation,  anything  in  any  act  or 
acts  contained  to  the  contrary  notwithstanding." 

Sect.  15  enacts, — *^  That  it  shall  be  lawful  for  Begniationa 
every  person  who  shall  be  entitled  to  kill  the  ^point^^nt 
game  upon  any  lands  in  Wales  of  the  clear  annual  keepenrin 
value  of  five  hundred  pounds,  whereof  he  shall  be  secu  i*. 
seised  in  fee  or  as  of  fireehold,  or  to  which  he 
sh^  otherwise  be  beneficially  entitled  in  his  own 
right,  if  such  lands  shall  not  be  within  the  bounds 
of  any  manor,  lordship  or  royalty,  or  if,  being 
within  the  same,  they  shall  have  been  enfi*anchised 
or  alienated  therefi*om,  to  appoint,  by  writing 
under  his  hand  and  seal,  a  gamekeeper  or  game- 
keepers to  preserve  or  kill  the  game  over  and 
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1  ft  9  wm.  4,  upon  sach  his  lands  \hxxt  not  bj  night  with  file- 
ApfK^tment  arms,  11  &  12  Vict,  c  29^  s.  5]  (o),  and  also  over 
k«^^ia      and  apon  the  lands  in  Wales  of  any  other  person. 


who,  being  entitled  to  kill  the  game  upon  such 
last-mentioned  lands,  shall  by  licence  in  writing 
authorize  him  to  appoint  a  gamekeeper  or  game- 
keepers to  preserve  or  kiU  the  game  thereupon, 
such  last-mentioned  lands  not  being  within  tiie 
bounds  of  any  manor,  lordship  or  royalty,  or 
having  been  enfiranchised  'or  alienated  therefirom; 
— and  it  shall  be  lawfiil  for  the  person  so  appoint- 
ing a  gamekeeper  or  gamekeepers  to  authorize 
him  or  them  to  seize  and  take,  for  the  use  of  the 
person  so  appointing,  upon  the  lands  of  which  he 
or  they  shall  be  appointed  gamekeeper  or  game- 
keepers, all  such  dogs,  nets  and  other  engines 
and  instruments  for  the  killing  or  taking  of  game 
as  shall  be  used  upon  the  said  lands  by  any 
person  not  authorized  to  kill  game  for  want  of  a 
game  certificate  ^  [now  an  excise  **  licence  to  kill 
game,"  23  &  24  Vict  c.  90,  s.  6]  (;?). 
Power  tppiiM  The  same  power  is  not  given  to  similar  persons 
^  °  '  in  England,  the  reason  for  which  is  said  to  be 
that  nearly  all  tiie  manors  in  Wales  are  in  the 
Titt)inftnon   hands  of  the  crown.     A  question  may  arise  if 

In  one  depu*  .  i_  m        •      t     i    ji     • 

tation.  more  than  one  manor  can  be  mcluded  in  one 
deputation,  signed  by  the  same  lord;  and  it  is 
submitted  that  it  can,  but  it  is  doubtful  if  separate 
game  licences  would  not  be  necessary  in  respect 
of  each  manor  (^).     A  manor  extending  over 

{o)  See  posfc,  Chap.  VII.,  p.  14. 
ip)  See  post,  Chap.  Y.,  p.  89. 
{q)  See  post,  pp.  91,  92. 
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seyeral  parishes  may  be  included,  it  would  seem,  ifrswiii.^, 
in  one  deputation ;  but  it  would  be  prudent  not  to  Lioenoefe. 
include  in  it  any  place  which  is  not  strictlj  a  22d[^^ 
manor,  lordship  or  royalty.     A  separate  deputa- 
tion fix)m  the  lord  seems  to  be  necessary  for  each 
person  appointed  or  deputed.   A  person  appointed 
or  deputed  cannot  appoint  or  depute  any  one  else. 
Sect  16  enacts, — '^  That  no  appointment  or  de-  au  appoint. 

•  /•  3  ■w  *  DSCQtS  of 

putation  of  any  person  as  a  gamekeeper  by  virtue  gamekeepen 
of  this  act  shall  be  valid  unless  and  until  it  shall  tend  wiui 

th6  clerk  of 

be  registered  with  the  clerk  of  the  peace  for  the  the  peace. 
county,  riding,  division,  liberty,  franchise,  city  or  ®**'  ^** 
town,  wherein  the  manor,  lordship  or  royalty,  or 
reputed  manor,  lordship  or  royalty,  or  the  lands 
shall  be  situate,  for  or  in  respect  of  which  such 
person  BbaR  have  been  appointed  gamekeeper; — 
and  in  case  the  appointment  of  any  person  as 
gamekeeper  shaU  expire  or  be  revoked,  by  dis- 
missal or  otherwise,  all  powers  and  authorities 
given  to  him  by  virtue  of  this  act  shall  immedi- 
ately cease  and  determine." 

The  fee  of  the  clerk  of  the  peace  for  reg^ister- 
ing  an  appointment  is  usually  5s.  {r).  By  the 
23  &  24  Vict  c.  90,  ss.  7,  8  {s\  the  gamekeeper's 
lic^ice  may  be  continued  to  his  successor  on  the 
deputation  being  revoked  or  his  leaving  the  ser- 
vice. 

Sect  17  enacts, — **  That  every  person  who  shall  ceniiicated 

,  •  /•  r  pertona  may 

have  obtamed  an  annual  game  certificate  [now  an  ?f^*^^^ 


(r)  See  Bell,  6.  L.  86. 
1$)  See  post,  pp.  88,  90. 
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1  dc  2  will.  4,  "  excise  licence  to  kill  game,'*  23  &  24  Vict,  c,  90, 
aaieltfgBiiie.  &•  6]  (^)9  ^hall  hskYQ  powcF  to  scU  game  to  any 
person  licensed  to  deal  in  game  according  to  the 
proTtooMto  provisions  hereinafter  mentioned:  provided  al- 
ways,  that  no  game  certificate  on  which  a  less  duty 
than  three  pounds  [thirteen  shillings  and  sixpence] 
is  chargeable  under  the  acts  relating  to  game  cer* 
tificates,  shall  authorize  any  gamekeeper  to  sell 
any  game,  except  on  the  account  and  with  the 
written  authority  of  the  master  whose  gamekeeper 
he  is ; — ^but  that  any  such  gamekeeper  selling  any 
game  not  on  the  account  and  with  the  written 
authority  of  such  master  may  be  proceeded  against 
under  this  act,  in  the  same  manner  to  all  intents 
and  purposes  as  if  he  had  no  game  certificate 
whatsoever.** 
Sale  of  game  Under  the  23  &  24  Vict.  c.  90,  no  person  can 
tbandeaien.  Sell  game  to  a  licensed  dealer  imless  he  has  taken 
out  a  3/.  licence  under  that  act  («)•  If  the  game- 
keeper knowingly  sold  game  on  his  own  account, 
not  having  a  3/.  licence,  he  would  be  liable  to  the 
penalty  here  referred  to  under  1  &  2  Will.  4,  c.  32, 
s.  25  (x),  not  exceeding  2/.  for  every  head  of  game 
sold  or  offered  for  sale.  The  sale,  of  course,  must 
take  place  within  the  shooting  season  and  the 
days  of  grace  allowed  by  the  3rd  section  of  the 
1  &  2  Will.  4,  c.  32  (y),  otherwise  the  game- 

(t)  See  Chap.  Y.,  post,  p.  S8. 

(«)  28  &  24  Vict  c.  90,  s.  18,  se^  post,  p.  218. 

(w)  See  pofft,  Chap.  XIL,  p.  227. 

(y)  See  aaxte,  p.  55. 
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keeper  would  be  liable,  in  addition,  to  the  penalty  i  * « wn».  ^. 
imposed  by  the  4th  section  (z),  in  respect  of  cer- 
tain birds  of  game. 

The  other  powers  of  gamekeepers  will  be  treated  otbar  powen 
of  under  other  chapters,  viz, : —  keepers. 

Thfiir  anthority  to  demand  to  see  the  licences  of  persons 

sporting  on  the  manor,  and  to  give  their  names,  &c. 

(23  &  24  Vict.  c.  90,  s.  10,  Chap.  V.)  (a). 
The  grant  of  licences  to  gamekeepers  and  their  anthoritjr 

under  them  (Chap.  V.)  (V). 
Their  authority  to  require  trespassers  to  quit  the  land 

(1  &  2  WiU.  4,  c  32,  ss.  81,  82,  86,  Chap.  YIIL)  (0). 
Their  authority  to  apprehend  persons  poaching  hjr  night, 

&c  (Chap.  XIV.,  **  Poaching  by  Night ")  (<0- 
Keepers  of  her  Majesty's  forests,  &c.,  haye  also  power  to 

order  trespassers  off  the  forests,  &c.  (1  &  2  WiU.  4, 

c.  32,  a.  81,  Chap.  VIIL)  (0- 

But  it  should  be  remarked  that  gamekeepers  ssfrsevict. 
have  no  authority  to  act  in  highways  under  the 
Poaching  Prevention  Act,  25  &  26  Vict.  c.  114 
(Chap.  XVII.)  (/),  Kke  constables. 

The  enactments  as  to  the  protection  of  same-  Protection  to 
keepers  from  assaults,  &c.,  are  referred  to  under 
Chap.   XIV.  (y),    ''Poaching  by   Night;'  and 
Chap.  XV.  (A),  "  Hunting  and  Killing  Deer.'' 

As  to  what  amounts  to  skndering  a  game-  suuider. 
keeper  as  such,  see  Foulger  v.  Newcomb  (i). 

(z)  See  Chap.  Xn., post,  p.  226.  (e)  See  post»  p.  168. 

(a)  See  post,  p.  96.  if)  See  Chap.  XVII.,  post,  p.  299. 

W  See  post,  p.  88.  (g)  See  post,  p.  263. 

(0  See  post,  p.  163—169.  (A)  See  post,  p.  285. 

(lO  See  post,  p.  268.  (i)  L.  B.,  6KZ.  827. 
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FORMS. 
7.  Appoint.  Enow  all  Mkn  bt  these  pbesentb,  that  I,  A.  B^  of  &e., 
taUon  of  a  esqnire,  lord  of  the  manor  of  D.,  in  the  oonntj  of  K.,  by  these 
gamekeeper,  presents,  Do  nominate,  authorize,  appoint  and  depute  T.  M^  of 
c.  83,  n.  IS  ^'f  gamekeeper,  to  be  mj  gamekeeper  of  and  within  my  aaid 
14,  i».)  manor  of  D.  [or  if  the  appointment  he  of  part  of  a  wutnor  only, 

say  the  district  and  dirision  of  the  parish  or  tything  or  hamlet 
or  township  or  place  of  or  being  part  of  my  said  manor,  lordship 
or  royalty  of  D.  If  in  WaleSt  tay  manor,  lordship  or  royalty 
of  L.,  in  the  county  of  C,  in  the  principality  of  Wales,] 
with  all  the  royalties,  rights,  members  and  appurtenances 
thereto  belonging,  during  my  will  and  pleasure,  with  full  power, 
licence  and  authority  to  [kill  any  hare,  pheasant,  partridge, 
conies  or  other  game  whatsoeyer,  and  wild  fowl  and  ferrets,  in 
and  upon  my  said  manor,  for  my  sole  use  and  immediate  benefit 
And  also  to]  [if  not  authorized  to  kill  game  leave  out  the 
words  within  hraekeW]  take  and  seize  for  my  use  all  grey- 
hounds, setters,  lurchers  or  other  sporting  dogs,  and  all  ferrets, 
guns,  bows,  trammels,  snow-bells,  hayes,  wires,  harepipes,  snares 
and  other  engines  used  for  the  purpose  of  taking  or  killing  of 
game  which  shall  be  used  within  the  [or  such]  precincts  of  my 
said  manor  by  any  person  or  persons  who  shall  not  be  duly 
qualified  or  authorized  to  use  the  same  within  [or  within  such 
precincts  of]  my  said  manor.  And  further,  that  I  hereby  give 
and  grant  unto  the  said  T.  M.,  during  my  said  will  and 
pleasure,  full  power  and  authority  to  do  all  and  erexy  act  or 
acts,  thing  or  things  whatsoeyer,  which  by  the  laws  of  this  realm 
are  requisite  and  necessary  for  the  preeervation  of  the  game 
within  [or  such  precincts  of]  my  said  manor,  and  for  the  dis- 
covery of  offenders  therein  against  the  laws  and  statutes  in  that 
case  made  and  provided.  [If  it  is  intended  to  gioe  the  deputy 
a  similar  power  over  a  river  or  fishery  of  whieh  the  lord  is 
owner  or  occupier,  the  following  olautie  may  he  added  .-->*< And 
also  to  seize,  detain  and  keep  for  my  own  use  all  nets,  angles^ 
leaps,  piches  and  other  engines  which  he  shall  find  used,  laid  up, 
or  in  the  custody  or  possession  of  any  person  or  persons  whom- 
soever using  the  same  without  my  consent^  within  my  said 
manor,  lordship  or  royalty."] 

Given  under  my  hand  and  seal  this  •  day  of 

18—.  (Signed)        A.  B.    (L-S.) 

[The  stamp  on  this  deputation  will  be  10<.    See  33  &  34  Vict 
c.  97,  tit.  "Deputation."] 
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If  A.  B.,  clerk  of  the  peace  for  the  conntv  of  K.  [or  depnty  8.  Certificate 
clerk  of  the  peace,  as  the  ctue  may  *<?],  do  hereby  declare  that  ^J^^"*^  ^^ 
T.  M.  hath  this  day  registered  a  deputation,  whereby  he  is 

ftppcixited  a  gamekeeper  by for  the  manor  [or  lands,  if 

t«  WaU^']  of ,  which  I  do  hereby  certify  in  parsoance  of 

the  act  of  the  1st  and  2nd  years  of  King  William  the  Foarth, 
chapter  32,  intituled  *'An  Act  to  amend  the  Laws  in  England 
reiatire  to  Game." 

Witness  my  band,  this  — —  day  of 18 — . 

A.B. 


a  B 
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CHAPTER  V. 

THE  LICENCES  TO  KILL   DEER,  GAME,   &0.y 
THBOUGHOUT  THfe  UNITED  KINGDOM. 

23  &  24  Vict.  Before  the  13th  August,  1860,  when  the  23  &  24 
Vict.  c.  90,  intituled  "An  Act  to  repeal  the  Duties 
on  Game  Certificates  and  Certificates  to  deal  in 
Game,  and  to  impose  in  lieu  thereof  Duties  on 
Excise  Licences  and  Certificates  for  the  like  pur- 
pose," was  parsed,  a  "  game  certificate "  was  the 
name  given  to  the  governmental  authority  to  take 
or  kill  game ;  but  by  that  act  an  excise  '*  licence  to 
kill  game"  is  substituted  for  England  and  Scotland, 
and  the  system  of  siurchaiges  on  game  certificates 
abolished  throughout  the  kingdom;  the  term 
**  game  certificate  "  in  the  prior  acts  being  in  fiiture 
to  be  construed  to  mean  a  "  licence  to  kill  game," 
under  the  23  &  24  Vict,  c,  90,  s.  6,  except  in 
Ireland,  where  its  former  name  of  a  "  certificate*' 
is  retained.  This  act  is  irrespective  of  the  game 
laws  or  acts,  and  the  want  of  the  licence  or  certifi- 
cate herein  mentioned  is  a  distinct  offence  against 
the  revenue  (a).  A  licence  is  now  required  to  kill 
deer  also,  but  some  of  the  provisions  of  that  act  do 
not  relate  to  deer.  The  enactments  of  the  English 
Game  Act,  1  &  2  Will.  4,  c.  32,  are  not  afiected  by 

(a)  See  as  to  this,  Alien  v.  Thompson,  L.  R.,  5  Q.  B.  386; 
89  L.  J.,  M.  C.  102;  22  L.  T.,  N.  S.  472;  18  W.  R.  1196. 


**  Licence  to 
UU  game.'* 
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those  of  the  23  &  24  Vict.  c.  90,  as  the  1  &  2  Will.  4,  1 4  2  wm.  4. 
c  32,  did  not  affect  the  revenue  acts  then  in  force,  for  to  aiiect  th« 
s.  5,  enacts, — ^^  That  nothing  in  this  act  contained  mpecthur 
shall  in  anywise  affect  or  alter  (except  as  herein-  <»(«■. 
after  mentioned)  any  act  or  acts  now  in  force  by 
which  any  persons  using  any  dog,  gun,  net  or 
other  engine,  for  the  purpose  of  taking  or  killing 
any  game  whatever,  or  any  woodcock,  snipe,  quail 
or  landrail,  or  any  conies,  are  required  to  obtain 
and  have  annual  game  certificates  [licences  to 
kill  game'],  but  that  all  persons  who,  before  the 
commencement  of  this  act,  were  required  to  obtain 
and  have  such  certificate  shall  aft;er  the  commence- 
ment of  this  act  be  required  fit>m  time  to  time  to 
obtain  and  have  the  like  certificates ; — ^and  all  the 
powers,  provisions  and  penalties,  contained  in  such 
act  or  acts,  shall  continue  in  as  full  force  and  effect 
as  if  this  act  had  not  been  made ; — ^and  that  all 
regulations  and  provisions  contained  in  any  act 
or  acts  relative  to  game  certificates  [^licences  to 
kin  game'],  so  fi^r  as  they  relate  to  gamekeepers 
of  manors,  and  to  the  amount  of  duty  for  game 
certificates  to  be  charged  upon  or  in  respect  of 
gamekeepers  of  manors  in  the  cases  specified  in 
such  act  or  acts,  shall  extend  and  apply  to  all 
gaunekeepers  of  lands  appointed  under  this  act(j^) 
as  fiilly  and  effectually  as  if  they  were  gamekeepers 
of  manors,  and  were  expressly  mentioned  in  and 
charged  by  such  act  or  acts."  This  provision 
refers  to  the  act  (52  Geo.  3,  c.  93)  then  in  force 
r^^ulating  ^'game  certificates."     That  act  was 

(^)  /.  e,  in  Wales,  under  a.  15.    See  ante,  p.  67. 
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23  ft  24  Vict  superseded  by  the  23  &  24  Vict.  c.  90^  and  repealed 
"•  *^''*^'      by  the  32  &  33  Vict.  c.  U,  s.  39. 
iwJ««>-  But,  as  regards  Ireland,  it  is  still  governed, 

except  as  to  the  amount  of  the  duties,  by  its  own 
act,  5  &  6  Vict.  c.  81,  which  we  purpose  to  give 
in  a  subsequent  part  of  the  chapter  (c). 
Frovirioiwof       The  provisions  of  the  23  &  24  Vict,  c  90, 
c.  90.  hereon,  which  is  the  only  act  applicable  to  Eng- 

land and  Scotland  in  respect  to  game  licences,  are 
as  follows : — 
After  pMrinf      Scct.  1.  '^  From  and  after  the  passing  of  this 
tbedatifMin   act  the  respective  duties  of  assessed  taxes  now 
oertifloatei  to  payable  under  the  several  acts  of  parliament  in 

kill  and  deal     *    •'  ,  ,  ^  , 

ISntotoM?    *^*  behalf  in  respect  of  certificates  to  kill  game 
?98.^hV     "^  G^reat  Britain,  and  to  deal  in  game  in  Enghmd, 
L^M*l?r''  *^^  ^  ^^  provisions,  rules  and  directions  for 
infi^^ed!  cussessing,  charging  and  collecting  any  of  the  said 
Sect  h         duties  contained  in  schedule  (L. )  of  the  act  passed 
in  the  fifty-second  year  of  King  Geoi^  the  Third, 
chapter  ninety-three5 — and  also  the  duties  now 
payable  in  Ireland  under  the  act  passed  in  the 
fifty-sixth  year  of  King  George  the  Third,  chap- 
ter fifty-six,  in  respect  of  every  certificate  of  having 
registered  a  deputation  as  a  gamekeeper,  and  in 
respect  of  every  certificate  to  authorize  any  person, 
not  being  a  gamekeeper,  to  kill  game  in  Ireland, — 
and  also  the  nineteenth  and  twentieth  sections 
of  the  act  passed  in  the  first  and  second  years  of 
King  William  the  Fourth,  chapter  thirty-two, 
shall  respectively  cease  and  determine,  and  the 
same  are  hereby  repealed^  except  as  to  any  arrears 

(0)  See  post,  pp.  98-102. 
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of  the  said  duties  respectively,  and  as  to  any  sa&sivict 
penalties  incurred  before  the  commeneement  of 
this  act" 

The  duty  on  mme  certificates  in  Ireland  is  now  DnHMpay- 
tne  same  as  that  on  game  licences  in  England,  i^nd.  * 
except  that  gamekeepers  are  charged  the  same 
amount  of  duty  as  on  licences  to  kill  game  by 
persons  not  being  gamekeepers,  either  3/,  or  2Z., 
according  as  they  expire  on  October  31st  or  on 
April  5th.  There  are  no  assessed  taxes  there  on 
servants* 

The  1  &  2  Will,  4,  c,  32,  s.  19,  required  per-  ift«wm.4, 

c  82  fl8  19  20 

song  having  the  justices'  licence  to  deal  in  game  (repealed).* 
to  take  out  a  government  licence  annually,  with  a 
duty  of  2/.,  under  a  penalty  of  20/.  (d)  (the  sub- 
stituted provision  being  23  &  24  Vict,  c,  90, 
6. 14);  and  sect*  20  required  collectors  of  assessed 
taxes  to  make  out  lists  of  persons  licensed,  and 
provided  for  the  charging  of  the  duty  (e). 

Sect  2.  **  In  lieu  of  the  duties  hereby  repealed  *"  w«a  ot 
there  shall  be  granted,  charged,  and  paid  for  and  JJ{}JJ*,,'2l2in 
npon  the  several  licences  and  certificates  to  take  gj^^^ 
or  kill  game,  and  licences  to  deal  in  game  herein-  sect.  s. 
after  mentioned,  the  respective  duties  or  sums  of 
money  hereinafter  expressed  or  denoted;  (that  is 
to  say,) 

For  a  licence  in  Great  Britain  or  a 
certificate  in  Ireland  to  be  taken  out 
by  every  person  who  shall  use  any 

(i)  23  &  24  Vict.  c.  90,  s.  1  i.    See  Chap.  XI.,  post,  p.  218. 
le)  See  post»  28  &  24  Vict.  c.  90,  s.  8^  p.  80. 
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28  &  34  Vict 
c.  90,  s.  'I. 


«t 


Game.' 


Deer.' 


Ratet  of 
lloeiioe  duty. 


To  expire 
April  5tlL 


To  expire 
October  31*1. 


If  taken  oot 
on  or  after 
Not.  1st. 


Gamekeeper. 


dog,  gun,  net  or  other  engine,  for  £  i,  d, 
the  purpose  of  taking  or  killing  any 
game  whatever,  or  any  woodcock, 
snipe,  quail  or  landrail,  or  any  conies 
or  any  deer,  or  shall  take  or  kill  by 
any  means  whatever,  or  shall  assist 
in  any  manner  in  the  taking  or  kill- 
ing by  any  means  whatever  of  any 
game,  or  any  woodcock,  snipe,  quail 
or  landrail,  or  any  coney,  or  any 
deer: 

If  such  licence  or  certificate  shall 
be  taken  out  after  the  fifth  day 
of  April  and  before  the  first 
day  of  November, 

To  expire  on  the  fifth  day 
of  April  in  the  following 
year 


3     0    0 


To  expire  on  the  thirty-first 

day  of  October  in  the  same 

year  in  which  the  licence 

or  certificate  shall  be  taken 

out  •        •        .        • 

If  such  licence  or  certificate  shall 

be  taken  out  on  or  after  the 

first  day  of  November, 

To  expire  on  the  fifth  day  of 
April  following 
Provided  always,  that  any  person  hav- 
ing the  right  to  kill  game  on  any 
lands  in  England  or  Scotland  shall 
be  entitled  tq  take  out  a  licence  to 


2    0    0 


2    0    0 
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authorize  any  servant  for  whom  he  £  «.  rf.  » *  «*  vict. 
diall  be  chargeable  to  the  duty  of 
assessed  taxes  as  a  gamekeeper^  to 
kill  game  upon  the  same  lands,  upon 
payment  of  the  duty  of  .  •  .200 
And  for  every  licence  to  deal  in 
game  in  England,  Scotland  or  ^  ^" 

Ireland,  to  be  granted  under 
this  act.        .         .         .       -.2     0  0" 
As  this  act  sdves  no  definition  of  *'  mme,"  it  Meaning  of 
must  be  taken  to  be,  m  England,  the  same  as  that  m  vict.  c  90. 
in  1  &  2  Will.  4,  c.  32,  s.  2  (/);  and  as  to  the 
definition  of  game  in  Scotland  and  Ireland,  see 
the  Introduction  (^).     Deer  is  not  included  in 
any  provision  unless  expressly  mentioned.     As  to  Rabuts  in 
conies  or  rabbits  in  Ireland,  this  act  (the  23  &  24  "^ 
Vict  c.  90)  is  amended  by  the  23  &  24  Vict, 
c.  113,  s.  43,  which  enacts,  that  notwithstanding 
anything  in  the  23  &  24  Vict.  c.  90,  contained, 
"no  person  shaU  be  required  to  take  out  any 
licence  or  certificate  to  authorize  the  taking  or 
killing  of  any  rabbits  in  Ireland." 

The  assessed  taxes  in  England  and  Scotland,  Amemed 
and  the  duties  chargeable  on  gamekeepers,  are 
mentioned  above  (A).     No  such  taxes  or  duties 
are  chargeable  in  Ireland. 

As  to  the  grant  of  licences  to  deal  in  game, 
see  Chap.  XI.  (t). 

(/)  See  ante,  p.  68. 
(ff)  See  ante,  p.  3. 
(A)  See  ante,  p.  63. 
(i)  See  poet,  p.  207. 
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38  &  34  Vict 
c.  S»0,  8.  8. 

Duties 

granted  to  be 
excise  dutidB 
under  the 
commlulon- 
en  of  Inland 
Revenae. 

Beet  3. 


Recovery  of 
penalties. 


Licence  to  be 
taken  oat  for 
taking  or 
killing  game 
kc.  in  Great 
Britain. 

Beet.  4. 


Sect.  3.  "  The  duties  by  this  act  granted  shall 
be  under  the  management  of  the  commissioners 
of  inland  revenue,  and  shall  be  deemed  to  be 
excise  duties, — and  all  the  powers,  provisions, 
clauses,  regulations  and  directions  contained  in 
anj  act  relating  to  excise  duties  or  to  penalties 
under  excise  acts,  and  now  or  hereafter  in  force, 
shall  respectively  be  of  full  force  and  effect  with 
respect  to  *the  duties  by  this  act  granted,  and  to 
the  penalties  hereby  imposed,  so  far  as  the  same 
are  or  may  be  applicable,  and  shall  be  observed, 
applied  and  enforced  for  and  in  the  collecting, 
securing  and  recovering  of  the  said  duties  and 
penalties  hereby  granted  and  imposed  respec- 
tively, and  otherwise  in  relation  thereto,  so  far 
as  the  same  shall  be  consistent  with  and  not 
superseded  by  the  express  provisions  of  this  act, 
as  fully  and  effectually  as  if  the  same  had  been 
herein  repeated  and  specially  enacted  in  this  act 
with  reference  to  the  said  last-mentioned  duties 
and  penalties  respectively." 

A  similar  provision  is  contained  as  to  Ireland 
in  the  5  &  6  Vict.  c.  81,  s.  1.  The  recovery  of 
penalties  under  the  Excise  Acts  referred  to  in 
the  section  will  be  found  specially  treated  of  in 
Chap.  XVIII.  (A). 

Sect.  4.  **  Every  person  before  he  shall  in 
Great  Britain  take,  kill  or  pursue,  or  aid  or 
assist  in  any  manner  in  the  taking,  killing  or 
pursuing  by  any  means  whatever,— or  use  any 
dog,  gun,  net  or  other  engine  for  the  purpose  of 

{k)  See  post,  p.  336, 
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takbgy  killing  or  pursuing — any  game — or  any  whuyicu 
voodcock,  snipe,  quail  or  landrail,  or  any  coney, 
^-or  any  deer, — shall  take  out  a  proper  licence  to 
kill  game  under  this  act,  and  pay  the  duty  hereby 
made  payable  thereon; — ^and  if  any  person  shall  Penalty  for 
do  any  such  act  as  hereinbefore  mentioned  in 
Great  Britain  without  having  duly  taken  out  and 
having  in  force  such  licence  as  aforesaid,  he  shall 
forfeit  the  sum  of  twenty  pounds." 

In  Ireland  no  licence,  as  stated  above,  is  re-  Kouoenoe 
quired  for  rabbits.  This  offence  is  provided  for  fombbin. 
there  by  the  5  &  6  Vict^  c.  81,  s.  5  (l). 

As  to  the  mode  of  recovering  the  excise  penalty, 
see  Chap.  XVIII.  (wi).  The  party  is  also  liable 
to  the  cumulative  penalty  of  5/.  by  1  &  2  Will.  4, 
c  32,  s.  23,  in  England,  in  respect  oigame  (n)  only 
and  not  deer.    The  offence  enacted  by  this  section  'wjatiaoBing 

*'         ^  a  dog  or  gun 

18  the  using,  and  not  the  mere  possession,  of  a  j^^  **» 
dog,  &c.  fi>r  the  purpose  stated,  and  any  evidence 
from  which  that  intent  may  be  reasonably  inferred 
is  sufficient  to  convict  the  defendant ; — as  with  gun 
or  dog  walking  about  and  apparently  looking  for 
game,  or  acting  as  a  sportsman,  is  evidence  of  the 
user(o),  although  no  shots  were  heard  (^),  or 
where  shots  were  heard  and  birds  were  flying 
away(y);    carrying  a  gun  without  a  dog  and 

(I)  See  post,  p.  100.  (m)  See  post,  p.  8S6. 

(»)  See  Sanders  y.  Baldy,  L.  R.,  1  Q.  B.  87;  85  L.  J.,  M.  C. 
71;  13  L.  T.,  N.  S.  872 ;  12  Jar.,  N.  S.  384;  6  B.  &  S.  791. 

(p)  IL  T.  Xing,  1  Seas.  Ceb.  88 ;  Hehden  t.  Hentley,  1  Chit 
Bep.607. 

(p)  Am.  Tax.,  App.  Gas.  2189, 

(^)  Ass.  Tax.,  App.  Gas.  2292, 2561;  B.  T.  Davis,  6  T.  B.  177. 
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s8&24yiet  beating  for  gaTne(r)y  and  also  with  a  dog  only, 

whia    '      where  game  is  likelj  to  be  found,  though  asserting 

^^"a  doff    that  he  was  looking  for  rabbits  and  had  permission 

the^utT    ^  &om  the  occupier  to  shoot  («).     A  person  under 

twenty-one  is  liable  (t).     The  licence  must  be 

actually  obtained,  and  not  merely  the  duty  paid  to 

an  agent,  before  the  act  requiring  the  licence  is 

done  (tt).     As  to  the  person  aiding  and  assisting 

in  taking  game,  see  third  exemption  in  sect.  5{x\ 

and  cases  thereunder.     There  is  now,  since  the 

repeal  of  52  Geo.  3,  c.  93,  Sched.  (L.)  (^),  neither 

sarciuuKe.      a  Surcharge  of  the  duty  by  the  surveyor  of  taxes 

under  6  &  7  Will.  4,  c.  65,  s.  8,  as  before  the 

23  &  24  Vict.  c.  90,  when  the  duty  was  an 
assessed  tax,  nor  a  charge  or  assessment  of  the 
duty,  or  any  liability  to  pay  the  duty  by  any  other 
proceeding,  and  the  only  mode  of  getting  the 
game  licence  duty  is  by  proceeding  against  the 

?»cteeAc*,    oilfender  under  this  section.     The  Excise   Act 

c.M,i.ii.     (4  &  5  Will.  4,  c.  51,  s.  11),  which  applies  to  the 

recovery  of  duty  from  excise  traders,  cannot  be 

applied  to  the  recovery  of  any  duty  under  23  & 

24  Vict.  c.  90,  as  those  granted  by  it  are  not 
specially  directed  by  it  to  be  charged  or  assessed 
upon  the  persons  liable.     A  conviction  for  a 

<r)  Am.  Tax.,  App.  Cm.  2507. 
(<)  A88.  T».,  App.  Cm.  2606,  2606»  2528. 
It)  Aas.  Tax.,  App.  Cas.  2525. 

(«)  Aas.  Tax.,  App.  Cas.   1391,  1782,  1195,  1188^  2434, 
2435. 
(x)  See  post,  pp.  84,  86,  8.7. 
(y)  See  ante,  p.  76. 
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trespaas  forfeits  the  licence  (23  &  24  Vict.  c.  90,  ss  &  24  vict« 

»    1 1  \  /    \  c.  90,  s.  4. 

B.  ll)(z). 

Sect  5.  '^  The  following  exceptions  and  exemp-  Ezemptioni 
tioDS  irotn  the  duties  and  provisions  of  this  act  are  tions  from 
hereby  made  and  granted ;  (that  is  to  say,)  g^e^  ^ 

Hxceptions. 

1.  The  taking  of  woodcocks  and  snipes  with  Exoeptions. 

nets  or  springes  in  Great  Britain. 

2.  The  taking  or  destroying  of  conies  in  Great 

Britain  by  the  proprietor  of  any  warren  or 
of  any  inclosed  ground  whatever,  or  by  the 
tenant  of  lands  either  by  himself  or  by  his 
direction  or  permission. 

3.  The  pursuing  and  killing  of  hares  respec- 

tively by  coursing  with  greyhounds,  or  by 
hunting  with  beagles  or  other  hounds. 

4.  The  pursuing  and  killing  of  deer  by  hunting 

with  hounds. 

5.  The  taking  and  killing  of  deer  in  any  in- 

closed lands  by  the  owner  or  occupier  of 
such  lands,  or  by  his  direction  or  permis- 
sion. 

Exemptions* 

1.  Any  of  the  royal  family.  Ezanpttont. 

2.  Any  person  appointed  a  gamekeeper  on  be- 

half of  her  Majesty  by  the  commissioners 
of  her  Majesty's  woods,  forests  and  land 
revenues,  under  the  authority  of  any  act  of 
parliament  relating  to  the  land  revenues  of 
the  crown. 

(z)  See  post,  p.  95. 
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23  k  U  Vict, 
c.  9U,  8.  6. 

Exemptloofl 
from  Uoenoe 
duties. 


Hares. 


11  k  12  Vict 
C.29. 


Cases  on  ex- 
emption In 
former  acU 


3.  Anj  person  aiding  or  assisting  in  the  taking 

or  killing  of  any  game,  or  any  woodcock, 
snipe,  quail,  landrail  or  coney,  or  any  deer, 
in  the  company  or  presence  and  for  the  use 
of  another  person  who  shall  have  duly  ob- 
tained, according  to  the  directions  of  this 
act,  and  in  his  own  right,  a  licence  to  kill 
game,  and  who  shall  by  virtue  of  such 
licence  then  and  there  use  his  own  dog, 
gun,  net  or  other  engine  for  the  taking  or 
killing  of  such  game,  woodcock,  snipe, 
quail,  landrail,  coney  or  deer,  and  who  shall 
not  act  therein  by  virtue  of  any  deputation 
or  appointment. 

4.  And  as  regards  the  killing  of  hares  only,  all 

persons  who,  under  the  provisions  of  the 

two  several  acts,  11th  and  12th  Victoria, 

chapter  29  and  chapter  30  respectively,  are 

authorized  to  kill  hares  in  England  and 

Scotland  without  obtaining  an  annual  game 

certificate." 

The  followingassessed  tax  appeal  cases  have  been 
decided  on  a  similar  exception  to  the  second  in  the 

repealed  act,  52  Geo.  3,  c.  93,  Schedule  (L.): — 

The  word  "warren"  being  used  in  its  popular 

sense  as  land  exclusively  used  for  the  keeping  of 

rabbits,  the  renter  of  the  rabbits  is  proprietor  of  a 

warren  (No.  251).     A  mere  written  request  fix)m 

an  owner  of  land  to  another  to  come  and  kill 

rabbits  is  within  this  exception  (No.  1070)  ;  and 

the  owner  may  authorize  any  other  person  to  do 

so  (No.  1243)  as  well  as  his  labourer  (No.  2055). 
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A  burgess  who  shot  rabbits  on  his  common  was  M&Mjict. 
oeld  bj  the  judges  to  be  an  owner  within  the  act,  caaet  of 
though  the  appellant  would  not  swear  he  did  not  onder  the  oid 
beat  for  game  (No-  1373);  whereas  where  the 
appellant  killed  the  rabbits  for  his  own  use,  though 
with  the  owner's  licence,  he  was  not  relieved  from 
the  duty  (No.  641).  An  unlimited  permission  to 
shoot  rabbits  maj  well  consist  with  this  exception 
(No.  2293),  but  it  seems  that  the  authority  should 
come  from  the  tenant.  Therefore  if  A.  has  leave 
fi^m  B.,  and  he  goes  on  C.'s  land  without  leave, 
he  must  take  the  consequences  (No.  2364).  The 
woids  '^ direction  or  permission"  (in  the  52  Geo.  3, 
c.  93,  it  was  ^^  direction  or  command  ^^)  are  not 
confined  to  destroying  the  rabbits  for  hire.  It  is 
quite  sufficient  if  the  tenant  gives  a  general  per- 
mission (No.  2388),  and  it  need  not  be  in  writing, 
although  it  is  advisable  as  a  precaution  that  it 
should  be ;  but  of  course  the  permission  must 
precede  the  act  complained  of.  The  onus  of 
proving  the  exemption  lies  on  the  person  charged 
( No.  1 93 1 )  (a).  For  a  form  of  written  permission 
see  Form  No.  19(i). 

The  exemption  as  to  coursing  is  the  same  as  in  coiiriiDg. 
the  11  &  12  Vict.  c.  29,  s.  6,  which  is  still  in  force  in 
England,  and  the  11  &  12  Vict.  c.  30,  s.  3,  which 

(a)  Woolrych,  6.  L^  p.  622;  see  also  S^er  t.  Barnard,  2S 
I.  J.  (N.  S.)  M.  C.  176;  33  L.  T.  121;  27  J.  P.  311 ;  Padwiek 
T.  King,  29  L.  J.  (N.  8.)  M.  C.  42;  1  L.  T.,  N.  S.  98;  23  J.  P. 
276;  Morden  r.  Porter,  7  C.  B.  (N.  8.)  641;  29  L.  J.  (N.  8.) 
M.  a  226;  1  L.  T.,  N.  8.  408;  26  J.  P.  268;  and  see  post, 
p.  161. 

(()  See  Chap.  YIIL,  poet,  p.  149. 
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28  ft  34  Vict  is  Btill  in  force  in  Scotland.     Before  the  act  was 

c  80,  a.  A. 

couning.  passed  a  certificate  was  necessary  for  coursing  or 
hunting  in  Ireland* 

stag  hunting.  In  addition  to  the  exception  for  the  game 
licence,  stag  hunting  is  exempt  from  the  penalty 
for  trespass  recoverable  before  justices  by  the  I  & 
2  Will.  4,  c.  32,  &  35  (c).  As  to  kilUng  deer, 
see  Chap.  XV.  (rf). 

A8*istinff  The  exemption  as  to  assisting  a  licensed  person 

•on.  was  before  provided  by  54  Geo.  3,  c.  141,  in 

similar  terms,  the  principle  of  it  being  to  exempt 
persons  sporting  with  a  licensed  person  who  is 
using  his  own  dogs,  &c.  Under  it,  it  was  held 
that  a  gamekeeper  is  not  such  person  as  there 
intended,  and  therefore  a  person  who  joined  a 
gamekeeper,  and  beat  for  game,  was  held  liable  to 
the  duty(e).  A  qualified  and  licensed  person 
may  take  as  many  servants  or  other  unlicensed 
persons  to  attend  him  in  raising  the  game  as  he 
thinks  necessary,  and  to  assist  him,  without  sub- 
jecting such  servants  to  any  penalty,  but  the  un- 
licensed persons,  although  servants,  must  not 
shoot ;  and  the  acts  must  be  done  in  the  master's 
presence,  so  as  to  be  considered  his  acts  {/).  An 
unlicensed  person  with  his  own  gun  accompanying 
a  licensed  person  who  shot  game,  is  not  exempted 

(0)  See  Chap.  VIII.,  post,  p.  167. 

(d)  See  port,  p.  281. 

(e)  Ask  Tax.,  App.  Gas.  No.  726. 

(/)  £a  parte  SylTetter,  9  B.  &  a  63;  4  Man.  ft  R  5; 

JL  T.  Tofflm'y  16  Eart»  460;  LewU  r.  TayUr^  16  Bart,  49; 

Walker  t.  MilUy  2  Brod.  ft  B.  1 ;  Clark  r.  Brougkten^  8  Camp. 

328  \  MoUon  t.  Bogen^  4  Ezch.  217$  R,  y.  Nefomam^  Lofft,  478u 
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from  the  penally  for  aiding  and  assistingy  thongli  S8&s4vicc. 
he  did  not  use  the  gun  (^) ;  but  where  a  servant  AMisUng 
caught  game  in  a  snare,  which  his  master  had  wn.     ^* 
previoufilj  set,  and  took  it  to  him,  the  servant 
was  relieved  (A).     The  dogs,  &c.  here  referred  to  i>og>. 
as  being  used  mean  strictly  the  dogs,  &c«  of  the 
licensed  person,  as  wiU  be  seen  from  the  numerous 
cases  decided  by  the  judges  on  appeal  from  the 
commissioners  of  assessed  taxes ;  and,  therefore, 
if  the  licensed  person  has  not  his  own  dog,  &c. 
with  him  while  qx)rting,  or  if,  when  there  are 
more  than  one  person  present  together,  some  or 
one  of  them  use  borrowed  dogs,  the  unlicensed 
person  or  persons  accompanjring  such  licensed 
person  and  assisting  are  each  liable  to  the  penalty ; 
and  so  also  if  the  unlicensed  person  or  persons  use 
his  or  their  own  dogs,  &c.  in  the  company  of  the 
licensed  person  (i).      The  qualified  and  licensed 
person  must  in  all  cases  be  present  at  the  time  an 
uilicensed  person  is  assisting  him  (^  )•    But  a  mere 
spectator  of  the  sport  is  not  liable  (A) ;  nor  is  a 
person  who  merely  joins  in  the  pursuit,  but  neither 
beats  for  game  nor  assists  in  killing  it,  although 
he  may  be  present  when  it  is  killed,  and  occa- 
sionally carries  a  second  gun  for  the  licensed 
person  (/)•     A  minor  is  liable  to  the  penally  {m). 

is)  Am.  Tax.,  App.  Cas.  Noa.  1896,  2215,  2166,  2436, 
2364. 
(Jk)  Am.  Tax.,  App.  Caa.  No  2065. 
(»)  Locke,  G.  L.  144;  Wooliych,  G.  L.  77. 
(J)  See  ante,  p.  84. 
(Jk)  Am.  Tax.,  App.  Ois.  No.  205. 
(2)  Am.  Tax.,  App.  Ces.  Noa.  470, 188, 1687,  2560. 
(m)  Am.  Tax.,  App.  Caa.  No.  2525.  • 
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m  ft  94  Viet.  If  a  man  in  one  parish  or  county  shoots  at  same 

c  90  B  ft. 

in  another^  he  uses  the  gun  where  he  stands  (m). 


As  to  the  exception  under  11  &  12  Vict.  cc.  29, 
11^12  Vict.  3Q^  ^  ^  killing  hares  in  England  and  Scotland, 

the  provisions  of  these  acts  will  be  found  in  Chaps. 
VII.  (n)  and  XX  (o).   As  above  stated,  no  corre- 
sponding act  exists  for  Ireland,  but  the  last  three 
of  the  exceptions  under  the  act  is  in  force  there. 
Nothing  Sect.  6  enacts, — "  That  nothing  herein  con- 

beretn  to  alter       .-iin  -i  i,  /«• 

11  ft  13  Vict,  tained  shall  extend  to  repeal,  alter  or  affect  any 
except  tbat    of  the  provisious  of  the  said  two  several  acts  of  the 

*^  game  oeru-  '■ 

fl«te-in  »w  eleventh  and  twelfth  years  of  her  Majesty,  chapter 
wniVc.82  twenty-nine,  and  chapter  thirty,  further  than  that 
iiS^H»^Sto  ^^  *^™^  *  game  certificate'  in  the  said  acts  respec- 
kui  game."     tively  uscd  shall  be  construed  to  mean  a  licence 
to  kill  game  under  the  provisions  of  this  act,  and 
shall  be  so  read  accordingly ; — and  that  the  term 
*  game  certificate'  used  in  the  act  of  the  first  and 
second  years  of  King  William  the  Fourth,  chapter 
thirty-two,  shall  be  construed  and  read  in  like 
manner; — and  that  wherever  in  the  said   last- 
mentioned  act  the  duty  of  three  pounds  thirteen 
shillings  and  sixpence  on  a  game  certificate  is 
mentioned  the  duty  of  three  pounds  on  a  licence 
to  kill  game  shall  be  read  in  lieu." 
^  ^'  Sect  7.  "  Any  person  having  the  right  to  kill 

be  ^^^^^  game  on  any  lands  in  England  or  Scotland,  and 
•jjjjedjM^  being  charged  or  liable  to  be  charged  to  the 
k!ee'*°*^or  ^^^^^^^  ^^^  ^^  scrvants,  in  respect  of  any  game- 
r^htto'  '^^^P®^*  fey  whomsoever  deputed  or  appointed,  and 
undwSSu^  whether  deputed  or  appointed  or  not, — and  any 

SS  rf*^        (w)  2  Stark.  Evid.  364.  (n)  See  poet,  p.  186. 

viMxtsm,  (p)  See  post,  p.  873. 
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person  granting  a  deputation  or  appointment  in  28&84viet 
Great  Britain  to  the  servant  of  any  other  person  oainckeepen' 
who  shall  be  duly  charged  to  the  assessed  tax  on  "®*'***^ 
servants  in  respect  of  such  servant,  whether  as 
gamekeeper  or  in  any  other  capacity,  with  power 
and  authority  to  take  or  kill  any  game  (/?),  shall 
respectively  be  at  liberty  to  take  out  a  licence  to 
kill  game  on  behalf  of  any  such  servant,  on  pay- 
ment of  the  duty  of  two  pounds  for  the  year 
ending  on  the  fifth  day  of  April,  and  such  Hcence 
shall  exempt  the  servant  named  therein  during  his 
continuance  in  the  same  capacity  and  service,  and 
on  his  quitting  such  service  shall  also  exempt  any 
servant  who  shall  succeed  him  in  the  same  service 
and  capacity,  or  who  shall  succeed  to  the  deputa- 
tion of  the  same  manor  or  royalty  or  lands  within 
the  year  for  which  the  Ucence  is  granted,  during 
the  remainder  of  such  year ; — and  no  such  servant 
on  whose  behalf  a  licence  shall  have  been  duly 
obtained  as  aforesaid  shall  be  required  to  obtain  a 
licence  for  himself,  or  be  liable  to  any  penalty  by 
reason  of  not  obtaining  a  licence  in  his  own 
name." 

By  1  &  2  Will.  4,  c.  32,  s.  6  (proviso),  no  i&«wm.4, 
^'game  certificate,"  on  which  a  less  duty  than  (pan).' 
3/.  ISs.  6d.  is  chargeable  under  the  acts  relating  h^m^^^' 
to  game  certificates  (which  must  now  be  read  as 
*"  licences  to  kill  game"  at  a  duty  of  3/.,  23  &  24 
Vict.  c.  90,  s.  6  (;)  ),  '^  shall  authorize  any  game- 

(p)  See  I  &  2  Will.  4,  c.  -32,  s.  18,  ante,  p.  68,  as  to 
appotnting  gamekeeper ;  and  see  Chap.  IV.,  ante,  p.  66,  as  to 
granting  deputation. 

{£)  See  ante,  p.  88. 


available  In 
manor. 
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1  &  3  will.  4,  keeper  to  kill  or  take  any  game,  or  to  use  any  dog, 
OAmekeeiMa's  S^^»  ^^^  or  Other  engine  or  instrument  for  the  pur- 
a^nSjuTiJ  pose  of  killing  or  taking  game,  except  within  the 
™"®''  limits  included  in  his  apointment  as  gamekeeper ; 

but  that  in  any  case  where  such  gamekeeper  shall 
kill  or  take  any  game,  or  use  any  dog,  gun,  net  or 
other  engine  or  instrument  for  the  purpose  of  kill-' 
ing  or  taking  game,  beyond  such  limits  as  afore- 
said, he  may  be  proceeded  against  under  this  act, 
or  otherwise,  in  the  same  manner,  to  all  intents  and 
purposes,  as  if  he  had  no  game  certificate  what- 
soever."    /.  «.,  under  23  &  24  Vict  c.  90,  s.  4(r), 
for  the  excise  penalty  of  20Z.;   under  sect.  23 
of  1  &  2  Will.  4,  c.  32  (*),  for  the  cumulative 
penalty  of  5/.,  and  under  sect.  30,  in  2/.  for  the  tres- 
pass upon  the  lands  out  of  the  limits  of  his  appoint- 
ment, or  subject  to  an  action  at  law.     As  to  how 
&r  he  may  assist  his  master  without'  being  liable 
to  the  penalty,  see  ante(^),  and  see  sect.  9(«). 
As  to  the  gamekeeper's  right  to  sell  game,  see 
1  &  2  Will.  4,  c.  32,  s.  17  {x). 
23  ^  34  Vict.       Sect.  8.  ^'  Every  such  licence  to  kill  game  taken 
On  change  of  ^^^  ^^  behalf  of  any  such  servant  as  aforesaid 
OTre?<SStoli  shall,  upon  the  revocation  of  any  such  deputation 
uoenoB  mSy°*  o^  appointment,  or  on  his  quitting  the  service  of 
toralS^t?   the  master  by  whom  such  licence  shall  have  been 
8ect.  8.         taken  out,  be  firom  thenceforth  of  no  further  efiect 
as  to  the  person  named  therein  as  such  servant, 

(r)  See  ante,  p.  81. 

(«)  See  poet,  Chap.  IX.,  p.  183. 

(t)  Pages  86,  87. 

(«)  See  post,  p.  91. 

(jxi)  See  ante,  p.  70. 
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or  so  deputed  or  appointed  as  aforesaid ; — ^but  if  »  &  f 4  vict. 
within  the  year  for  which  such  licence  was  granted  TniMier  oi 
the  said  master^  on  the  quitting  of  such  servant^  ch«i^of 
shall  employ  another  servant  as  gamekeeper  in  his  ^'^* 
steady  or  the  person  by  whom  such  deputation  or 
appointment  was  made  shaU,  on  the  revocation 
thereof^  make  a  new  deputation  or  appointment 
to  any  person  in  his  service,  or  in  the  service  of  the 
same  master  by  whom  such  licence  shall  have  been 
taken  outy  and  who  shall  have  been  charged  or  be 
chargeable  to  the  said  assessed  tax  on  servants  as 
aforesaid,  the  officer  by  whom  such  licence  was 
granted,  or  the  proper  officer  appointed  by  the 
commissioners  in  that  behalf,  shall  renew  such 
licence  for  the  remainder  of  that  year,  on  behalf 
of  the  firesh  servant  or  the  person  so  newly  ap- 
pointed, as  the  case  may  be,  without  payment  of 
any  further  duty,  by  indorsing  on  such  licence  the 
name  and  place  of  abode  of  the  said  last-men- 
tioned servant,  or  the  person  to  whom  such  last- 
mentioned  deputation  or  appointment  shall  have 
he^  granted,  and  declaring  the  same  to  be  a 
renewed  licence  free  of  duty**  (y). 

If  the  excise  officer  should  neglect  the  duty  Neglect  of 
hereby  imposed  on  him,  information  should  be  officer. 
given  to  the  commissioners,  as  there  is  no  penalty 
imposed  for  such  neglect.     In  Ireland  the  corre** 
spending  provision  is  5  &  6  Vict.  c.  81,  s.  7  (r). 

Sect.  9.  "  Provided  always,  that  no  such  licence  Beet ». 
taken  out  for  or  on  behalf  of  any  person  being  such  notanuiAbie 

(y)  As  to  fonn  erf  indonement,  flee  Form  No.  14,  poet,  p.  105. 
(s)  See  poet,  p.  100. 
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28  &  24  Vict,  servant  or  acting  under  a  deputation  or  appoint- 
for  acts  done  meut  as  aforesaid  shall  be  available  for  such  per- 
or"the  mwiOT   SOU  in  any  suit  or  prosecution  where  proof  shall 

or  laiidB  for      t*  i*i*:i*  i*i  j/* 

which  the  be  given  of  his  doing  or  haying  done  any  act  for 
appointed  which  a  Hceuce  is  required  under  diis  act  on  land 
g^  g         on   which  his  master  had  not  a  right  to  kill 

game  "(a). 
Appiicationof      This  clausc  does  not  apply  to  persons  other 

9th  eectlon.  . 

than  servants  who  have  deputations  granted  under 
sect.  14  (b).  The  following  assessed  tax  cases 
were  decided  under  rule  7  of  Schedule  (L.)  of  52 
Geo.  3,  c.  93^  which  was  similar  to  this  enact- 
ment. Where  a  person  shot  rabbits  on  ground 
not  within  his  deputation,  and  for  his  own  use, 
he  was  held  liable  to  the  duty(c).  Gamekeepers 
being  assessed  servants,  and  appointed  for  several 
manors,  all  in  one  county,  by  separate  deputa- 
tions signed  by  different  lords,  must  have  a  game 
Licence  re-     liccncc  for  cach  manor  (^).     The  form  of  licence 

quired  for  \    t 

each  manor,  to  a  gamekeeper  (No.  13,  p.  105)  does  not  state  the 
manor.  If  the  places  for  which  the  gamekeeper 
is  appointed  are  not  each  of  them  manors  or 
royalties,  the  gamekeeper  will  be  liable  to  the 
duty  in  respect  of  such  as  are  not  manors  (e).  See 
also  cases,  Nos.  572  and  2389,  as  to  the  acting  out 
of  the  manor,  which  appear  to  be  contradictory 
of  one  another. 

(a)  See  also  1  &  2  Will.  4,  c.  82,  s.  18,  ante,  p.  63. 

(h)  See  ante,  p.  66. 

((?)  Ass.  Tax.,  App.  Gas.  No.  1395. 

id)  Ass.  Tax.,  App.  Gas.  Nos.  17, 18. 

(e)  Ass.  Tax.,  App.  Gas.  No.  1149. 


Ch.  5. — Licences  to  hill  Deer^  GamCy  §•<?•  93 

Sect.  16.  ''All  licences  and  certificates  to  kill  as&Mvict. 
game  and  to  deal  in  game  respectively,  under  the  By  whom  ii* 
proTifflons  of  this  act,  shall  be  in  such  form  (/)  as  S,°^*^ 
the  Commissioners  of  Inland  Revenue  shall  from  Jf!^^ 
time  to  time  provide  in  that  behalf, — and  shall  sect.i«. 
denote  the  amount  of  duty  charged  thereon  re- 
spectively,— and  shall  be   granted,  signed    and 
issued  at  the  chief  office  of  Inland  Revenue  in 
London,  Edinburgh  and  Dublin  respectively,  and 
by  the  several  supervisors  of  excise  in  their  re- 
spective districts,  or  by  such  other  officers  of 
Inland  Revenue  and  at  such  places  as  the  said 
commissioners  shall  think  fit  to  employ  and  ap- 
point respectively  in  that  behalf; — and  every  such 
licence  shaU  contain  the  proper  christian  and  sur- 
name and  place  of  residence  of  the  person  to 
whom  the  same  shall  be  granted,  with  any  other 
particulars  which  the  Commissioners  of  Inland 
Revenue  may  direct  to  be  inserted  therein,  and 
shall  be  dated  on  the  day  when  the  same  was  Damtion  and 
actually  issued,  and  shall  have  effect  and  be  in  utoenoM.^"^ 
force  upon  the  day  of  the  issuing  thereof,  and 
shall  expire  on  the  day  therein  mentioned  for  the 
termination  thereof." 

In  London,  Edinburgh  and  Dublin  they  may  From  whom 
be  obtained  fix)m  collectors  of  excise ;   in  other  obudnabie. 
places  firom  any  supervisor  of  excise,  or  any  dis- 
tributor or  sub-distributor  of  stamps  (^)« 

Sect   12.    **The    Commissioners    of   Inland  sect  la. 

CommiwioD* 
en  to  pttbllah 
(/)  See  port,  p.  104. 

(^)  As  to  tbie  coloar  of  the  paper  of  these  licences,  see  ante, 

p.  a 
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83  ft  24  Viet.  Reveiiue  shall,  when  and  as  they  see  fit,  cause 
lilt  of  pem>iia  ^^  ^^  ^^^  names  and  residences  of  the  several 
iluTiSI^^      persons  to  or  for  whom  licences  to  kill  game  hare 
been  granted  under  this  act,  to  be  inserted  in 
such  newspapers  or  published  in  such  other  man- 
ner as  to  them  shall  seem  proper,  distinguishing 
in  such  lists  the  persons  acting  under  any  depu- 
tation, appointment  or  authority  from  others,  and 
the  manors,  royalties  or  lands  for  which  depu- 
tations,- appointments  or  authorities  have  been 
granted,  and  also  distinguishing  the  rate  of  duty 
paid  for  such  licences." 
pubJtcation         The  publication  of  these  g^ame  lists  or  adver- 
^ioeootm-        tisements  in  the  newspapers  has  been  discontinued, 
and  a  great  saving  effected  to  the  revenue ;  and 
the  practice  now  is  for  a  list  to  be  printed  of  tlie 
licences  taken  out  in  each  excise  collection,  and 
copies  of  the  lists  are  furnished  by  die  officers  to 
any  person  requiring    them,  without  payment 
In  Ireland  the  corresponding  section  is  5  &  6 
Vict.  c.  81,  s.  6  (i). 
Licences  and        Scct  18.  '^  Every  Hccnce  and  certificate  to  kill 
beav^ue    game  taken  out  respectively  in  Great  Britain  and 
the  United      Ireland  under  this  act,  by  or  on  behalf  of  any 

Kingdom.  •      -i  •  •    i  ^  3         *  1 

Sect  18.  person  in  nis  own  nght,  and  not  as  a  gamekeeper 
or  servant,  shall  be  available  for  the  killing  of 
game  in  any  part  of  the  United  Kingdom." 
1  &  2  Will.  4,  This,  of  course,  is  subject  to  the  law  of  trespass 
(p«t).'  as  provided  by  1  &  2  Will.  4,  c.  32,  s.  6,  as  to 
England,  which  enacts, — **  That  every  person  who 
shall  have  obtained  an  annual  game  certificate 

(i)  See  poet,  p.  100. 


Ch.  5. — Licences  to  kill  Deery  Game,  S^c,  95 

Tnow  to  be  read  a  ^  licence  to  kill  &:ame  "1  shall  i  ft  s  win.  4, 
be  authorized  to  kill  and  take  game^  subject 
alwajs  to  an  action,  or  to  such  other  proceedings 
as  are  hereinafter  [in  sect.  30  (A)]  mentioned,  for 
any  trespass  by  him  committed,  in  search  or  pur- 
suit of  game."  As  to  Scotland^  see  2  &  3  Will.  4, 
c  68,  s.  1  (/).  It  will  be  seen,  also,  by  sect.  11 
of  the  act,  that  on  conviction  before  justices  of  a 
treq)ass  the  licence  becomes  void. 

Sect.  11.  "If  any  person,  having  obtained  a^sft^vict 
licence  to  kill  game  under  this  act,  shall  be  con-  Licence  to  be 
victed  of  any  offence  under  section  thirty  of  the  hi^^lS^ 
said  act  of  the  first  and  second  years  of  Eang  nndef nbs^ 
William    the    Fourth,   chapter   thirty-two,  —  or  ors&swiu! 
under  the  act  of  the  second  and  third  years  of  [Trypan  in 
King  William  the  Fourth,  chapter  sixty-eight, 
the  said  licence  shall  thenceforth  be  null  and  void." 

In  England  this  would  be  under  sect.  30  (m),  Forfeitareoi 
in  Scotland  under  the  2  &  3  Will.  4,  c.  68,  s.  1  (w).  "^^"^ 
Ireland  is  not  named,  nor  is  there  any  correspond- 
bg  provision  in  the  Irish  Act,  5  &  6  Vict, 
c.  81  (o),  and  this  section  does  not  apply  there. 
A  similar  provision  exists  under  the  Gun  Licence 
Act  (/>). 

A  proviso  to  sect.  13  enacts,  **  That  no  person  sect  la. 
shall  be  authorized  to  sell  game  to  any  licensed  mh  to^ie? 


unlCM  be  ha* 
a  84.  iioence. 


(k)  See  Chap.  Vm.,  post,  p.  154. 

(0  See  Chap.  XX.,  poet,  p.  389. 

(m)  See  pofit»  Chi^.  VUI.,  p.  164. 

(fi)  See  post,  Chap.  XX.,  p.  389. 

io)  See  post,  p.  99^ 

(i^)  83  &  84  Vict.  c.  57,  &  11;  see  poet,  p.  114. 
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23  &  24  Vict,  dealer  unless  he  shall  have  taken  out  a  3/.  licence 

c  90, 8. 18. 

Sale  of  gome.  undcF  this  act"(f).     That  is>  a  licence  for  the 

full  season — fix>ra  the  5th  of  April  to  the  5th  of 

April  in  the  following  year.      This  enactment 

must  be  taken   as  a  virtual  repeal  of  1  &   2 

Will.  4,  c.  32,  s.  17  (r),  which  provides—"  That 

every  person  who  shall  have  obtained  an  annual 

[licence  to  kill  game]  shall  have  power  to  sell 

game  to  any  person  licensed  to  deal  in  game," 

so  as  to  confine  its  operation  to  3/.  licences  only ; 

and,  upon  that  view,  the  party  selling  contrary 

to  this  prohibition  may  be  treated  as  **  not  having 

obtained"  a  licence  to  kill  game,  and  would  be 

liable  to  the  penalty  imposed  by  1  &  2  Will.  4, 

c.  32,  8.  25  {s). 

iPeraoM  Sect.  10.  "  If  any  person  shall  be  discovered 

requiring  a     doiug  any  act  whatcvcr  in  Great  Britain  in  re- 

game.topro-   sDCct  whcrcof  a  licencc  to  kill  fi^ame  is  required 

mmeonde.     under    this    act  (^),  by  anv    officer    of   Inland 

inand,orde-  i       -i  i  /•     i_ 

Clare  their      Revenuc, — or  bv  any  lord  or  &:amekeeper  of  the 

names,  places  ^  j         j  g  r 

^reridencc,  manor,  royalty  or  lands  wherein  such  person  shall 
Sect  10.  then  be, — or  by  any  person  having  duly  taken  out 
a  proper  licence  to  kill  game  under  this  act, — or 
by  the  owner,  landlord,  lessee  or  occupier  of  the 
land  on  which  such  person  shall  then  be, — ^it  shall 
be  lawful  for  such  officer  or  other  person  aforesaid 
to  demand  and  require  from  the  person  so  acting 
the  production  of  a  licence  to  kill  game  issued  to 

(q)  See  sect  2,  ante,  p.  77. 
(r)  See  ante,  p.  69. 
(«)  See  Chap.  XIIL,  poet,  p.  227. 
It)  See  ante,  p.  80. 
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him; — and  the  person  bo  acting  is  hereby  required  ss&Mviet. 
to  produce  such  licence  to  the  person  so  demand-  g^'io. 
ing  the  production  thereof^  and  to  permit  him  to  Refoni  to 
read  the  same,  and  (if  he  shall  think  fit)  to  take  a  ^o^oee, 
copy  thereof  or  of  any  part  thereof; — or  in  case 
no  such  licence  shall  be  produced  to  the  person 
demanding  the  same  as  aforesaid,  then  it  shall  be 
lawful  for  the  person  having  made  such  demand  to 
require  the  person  so  acting  forthwith  to  declare 
to  him  his  christian  and  surname  and  place  of 
leddence,  and  the  place  at  which  he  shall  have 
taken  out  such  licence. 

*' And  if  such  person  shall,  after  such  demand  Pemityfor 
made,  wilfully  refiise  to  produce  and  show  a 
licence  to  kill  game  issued  to  him, — or  in  default 
thereof  as  aforesaid  to  give  to  the  person  so  de- 
manding the  same  his  christian  and  surname  and 
place  of  residence,  and  the  place  at  which  he  shall 
bave  taken  out  such  licence, — or  if  he  shall  pro- 
dace  any  false  or  fictitious  licence,  or  give  any 
false  or  fictitious  name  or  place, — or  if  he  shall 
lefiise  to  permit  any  licence  which  he  may  pro- 
dooe  to  be  read, — or  a  copy  thereof  or  of  any  part 
thereof  to  be  taken, — ^he  shall  forfeit  the  sum  of 
twenty  pounds." 

A  similar  provision  is  contained  in  the  5  &  6  inumd. 
Vict  c  81,  s.  8  (u),  for  Ireland. 

The  demand,  under  this  section,  need  not  be  on  wben  de- 
the  land  on  which  the  person  has  been  discovered  be  mwie. 
doing  the  act,  but  it  must  be  made  so  immediately 


(«)  See  pofty  p.  101. 
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28*  94  Vict 
e.  90,  a.  10. 

When  de- 
mand mast 
be  made. 


Befusalto 
prodaoenot 
■ofllclent  for 
penalty. 


pwialtiei. 


ExelutiM 
provisUmtat 
to  Treland. 


ft  &  6  Tiot. 
c  61,  relating 
togamecer- 


after  he  has  left  it^  as  to  form  a  part  of  the  same 
transaction;  nor  is  it  necessary  for  the  party 
making  the  demand  to  produce  his  own  certifi- 
cate ;  but  if  the  party  refuse  to  give  his  name,  it  is 
unnecessary  to  go  on  to  ask  in  what  place,  if  any, 
he  took  out  his  licence  (:r). 

It  was  decided  under  the  repealed  act,  52 
Geo.  3,  c.  93  (Rule  11  of  Schedule  L.),  that  the 
penalty  is  not  incurred  by  the  mere  refusal  to 
produce  the  licence,  but  that  the  person  must  also 
refuse,  on  request,  to  teU  his  christian  and  sur- 
name and  place  of  residence.  Lord  Ellenborough 
observing  that  the  act  intended  that  to  be  the 
medium  of  discovery  of  the  person  sporting  with- 
out a  certificate  (y).  As  to  the  powers  of  gamce 
keepers  to  seize  the  guns  of  persons  trespassing  on 
the  manor,  see  cases  cited  ante.  Chap.  iy.(;zr). 

For  the  mode  of  recovery  of  this  excise  penalty, 
the  information  for  which  must  be  laid  by  an 
officer  of  inland  revenue,  see  Chap.  XVIII.  (a). 
There  can  now  be  no  charge  or  surchai^  of  the 
duty  (A). 

The  23  &  24  Vict.  c.  90,  contains  also  provi- 
sions relating  exclusively  to  Ireland.  Sect*  19 
repeals  the  7  &  8  Geo.  4,  c.  49 ;  but  sect.  17 
retains  in  force  the  provisions  of  the  5  &  6  Vict, 
c.  81.     It  enacts,  that  '^  aU  the  clauBca,  powers, 

(d?)  Per  Lord  Tenterden,  in  SeaHhy,  Oardimer,&  C.  &  P.  8S. 
(y)  Molton  ▼.  Mogers,  4  Esp.  215,  decided  nnder  26  6«o.  8» 
c.  50,  8. 15. 
(2)  Pages  65^  66. 
(0)  See  post,  p.  336. 
(b)  See  ante,  p.  74. 
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proyisions,  and  regulations^  pains  and  penalties^  ssfttivict. 
contained  in  or  imposed  by  the  act  passed  in  the  tiflc«t«iii 
fifth  and  sixth  years  of  her  Majesty's  reign,  chapter  Jjjj^'^n 
eighty-one,  rehiting  to  certificates  to  kill  game  in  '^''^ 
Ireland,  shall  be  of  fiill  force  and  effect,  and  shall      ^  ^^' 
be  applied  in  Ireland  to  the  certificates  to  be 
granted  under  this  act^  and  the  duties  hereby 
imposed  thereon,  as  fidly  and  effectually  as  if  the 
same  were  herein  repeated  and  specially  enacted 
in  reference  to  such  last-mentioned  certificates 
and  duties."     The  following  are  the  enactments 
of5&6Vict.  c.  81:— 

1.  Becitet  56  Gto,  3,  c  56,  and  tnnafen  collection  and  s&eviet 
mMiigement  of  the  duties  of  3^.  3i.,  payable  thereby  on  g^ame-  ^  ^^'  **  ^' 
ioepen'  and  other  certificates  to  kill  game  in  Ireland,  to  the 
conmusioDeri  of  excise  $  but  these  duties  axe  repealed  by  23  &  24 

Vict  c  90,  s.  1  (c). 

2.  And  be  it  enacted.  That  every  person  in  Ireland,  not  acting  Saet.  2. 

sa  a  gamekeeper  nnder  and  by  virtne  of  a  depntation  or  appoint-  Fenoaa  k«ep> 
ment  doly  made  to  him,  who  shall  keep  or  use  any  dog,  or  any  gon,  ]dfni?^V 
net,  or  engine,  for  the  destniction  of  game,  shall,  preTionsly  to  ^^lij^ t^ 
Bang  the  same  or  killing  any  game,  annnally,  on  payment  of  the  take  oat  oer- 
d&ty  granted  and  impoeed  thereon  as  aforesaid,  obtain  from  the 
officers  of  excise  anthorised  to  grant  certificates  a  certificste 
aothorising  him  to  kill  game. 

3.  And  be  it  enacted.  That  every  person  in  Ireland  to  whom  Sect  s. 
say  dqmtation  or  appointment  as  a  gamekeeper  shall  be  made  Osmekeeper 
by  any  brd  or  lady  of  a  manor,  or  other  person  authorized  to  depatatioo 
make  soch  depntation  or  appointment,  shall,  previonsly  to  act-  ^^^^L^' 
ing  mider  soch  depntation  or  appointment,  and  in  each  saoceed-  and  uke  oat 
ing  year,  register  the  same  with  the  sapervisor  of  excise  within  *  ^"'^^^^^ 
whose  district  any  of  the  manors,  lands,  or  tenements  comprised 

in  such  appdntment,  and  described  therein,  shall  be  situate  ;— 
and  the  offioers  of  exdae  anthorised  to  grant  certificates  shall 


(0)  See  ante,  pp.  76, 77. 
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5  &  6  Vict 
e.  81, 1.  S. 
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therenpon,  on  payment  of  the  duty  granted  and  impoeed  thereon 
as  aforesaid,  grant  a  certificate  to  snch  gamekeeper  to  kill  game. 

4.  And  be  it  enacted.  That  erery  such  certificate  shall  be 
granted  bj  and  onder  the  hands  of  ^  snpernsor  and  oflloer  of 
excise  of  the  district  within  which  the  person,  not  being  a  game- 
keeper, shall  reside,  or  within  which  any  of  the  manors,  lands, 
or  tenements  comprised  and  described  in  the  depotation  or  ap- 
pointment of  any  gamekeeper  shall  be  sitoate,  or  by  each  other 
officer  or  officers  of  excLse  as  the  cmnmisriooers  of  exam  shall 
authorize  and  direct  to  grant  tiie  same ; — and  ereiy  snch  certifi* 
cate  shall  be  in  the  form  and  to  the  effect  set  forth  in  the  8ch»- 
dnle  to  this  act,  with  any  other  particnlars  the  commiBsionerB  of 
excise  may  direct  to  be  inserted  therein,  and  shall  bear  date  on 
the  day  and  year  on  which  the  same  shall  be  issaed,  and  shall 
endnre  and  remain  in  force  from  thence  natil  the  fifth  day  of 
Jnly  next  following  the  date  thereof,  and  no  longer 

6.  And  be  it  enacted,  That  if  any  person  in  Ireland  shall  have, 
keep,  or  nse  any  greyhoand,  hoand,  pointer,  setting  dog,  spaniel, 
larcher,  or  other  dog,  or  any  gan,  net,  or  other  engine,  for  the 
taking  or  destmetion  of  any  hare,  pheasant,  partridge,  wood- 
cock, snipe,  heath  fowl  (commonly  called  black  game),  or  groase 
(commonly  called  red  game),  or  any  other  game  whatBoeyer, — 
or  if  any  person  shall  have  or  obtain  any  deputation  or  i^poxnt- 
ment  as  a  gamekeeper,  or  shall  act  as  a  gamekeeper,  withoat 
hsTlng  taken  ont  or  renewed  a  certificate  dnly  granted  to  him, 
and  then  in  force,  every  soeh  person  respeetiTely  so  offending 
shall  forfeit  twenty  ponnds. 

6.  And  be  it  enacted.  That  the  commissioners  of  exdse  aball, 
if  they  shall  see  fit  and  expedient  so  to  do,  so  often  and  at  sach 
times  in  every  year  as  they  shall  think  fit,  canse  lists  of  all  cer^ 
tificates  to  kill  game  granted  in  Ireland  to  be  inserted  in  the 
newspapers  drcnlating  in  each  respeetiTe  county  in  Ireland,  or 
in  snch  public  newspapers  as  to  them  shall  seem  most  proper  (0). 

7.  And  be  it  enacted.  That  if  any  lord  or  lady  of  a  manor  or 
other  person  entitled  to  make  a  deputation  or  appointment,  shall 
make  any  new  deputation  or  appointment,  within  the  year,  of  a 
gamekeeper  for  any  manor  or  lands,  in  the  room  of  Uie  person 
pTBTiously  appointed,  and  to  whom  a  certificate  diall  have  been 


(0  See  23 i^  24.Vict.  c  90,a.  IS,  ante,  p.  H. 
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pmauSj  imoibd,  and  aoeh  person  ao  newly  appointed  ahaU  s& evict 
npner  anch  new  depntadoa  or  appcnntment  with  the  proper  ^  ^^'  *■  ^■ 
Bpeniaor  of  exdee  in  the  aame  district  in  which  such  fonner 
certificate  waa  granted,  it  shall  be  lawful  for  the  officers  of  excise 
to  grsnt  to  snch  newly  appointed  person  a  new  certificate  witl^ 
OQt  the  payment  of  any  farther  doty,  and  thenceforth  every 
inner  certificate  granted  in  the  same  year,  on  a  deputation  or 
•ppointmenty  signed  by  the  aame  person,  shall  be  thenceforth 
Boll  and  Toid,— and  any  person  acting  under  snch  former  certi«> 
teite  shall  mear  the  penalties  prsseribed  for  actfaig  aa  a  game- 
kwper  or  killing  game  without  a  certificate ;— provided  that  the 
officers  of  ezdse  granting  such  further  certificate  shall  write 
thoeoo  second  (third,  fourth  and  so  on)  certificate  within  ^his 
jesrC/). 

8.  And  be  it  enacted,  that  if  any  person  in  Ireland  shall  be  8«et  8. 
found  using  any  dog,  gun,  net,  or  other  engine  for  the  taking  OomiMliliic 
or  destruction  of  game,  it  shall  be  lawful  for  any  officer  of  ^^^Sl  ^ 
ezciae,or  for  the  occupier  of  the  land  where  he  shall  be  so  found, 
or  for  any  owner  or  proprietor  of,  or  any  person  having  any 
estate  whatsoever  in  the  same  lands,  whether  in  possession,  re- 
mainder, reversion,  or  future  interest,  or  for  any  person  haying 
s  certificate  then  in  force,  prodndng  the  same,  to  demand  and 
require  hem  the  person  so  using  such  gun,  dog,  net,  or  engine 
ss  aforesaid  to  produce  and  show  a  certificate  issued  to  him 
uider  this  act,  and  then  in  force ;— and  every  such  person  shall, 
upon  snch  demand  and  requisition  as  aforesaid,  produce  such 
certificate  to  the  person  so  requiring  and  demanding  the  same, 
and  ahaU  furnish  the  same  to  be  inspected  accordingIy;—and 
if  say  such  person  shall  wilfully  refuse  to  produce  and  show  a 
certificate  then  in  force,  or  shall  decline  to  produce  or  show  the 
aame,  or  ahall  refuse,  on  being  required  so  to  do,  to  give  and 
dedare  his  name  and  surname,  and  the  place  of  his  residence, 
or  ahaU  give  or  declare  any  Mae  or  fictitious  name,  surname,  or 
place  of  rssidenoe,  every  person  so  offending  shall  forfeit  fifty  penalty, 
pounds;— and  it  shall  be  lawful  for  the  officer  of  ezdse,  or 
occupier  of  the  land  where  any  person  shall  be  found,  who  shall, 
on  requisition  and  demand  as  aforesaid,  refuse  to  produce  such 
certificate^  or  who  shall  refuse  to  declare  his  name  and  surname, 

40  See  28  &  24.  Vict  c  90,  s.  8,  ante,  pp.  90, 91. 
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and  place  of  reridenoe^  or  for  any  other  pemm  pfeeent  at  aodi 
ref lual,  to  apprehend  the  peraon  ao  refoauig  as  aforesaid,  and  to 
oonyej  him  forthwith  before  any  jnatioe  of  the  peace  within 
whose  jurisdiction  snch  offienoe  shall  be  committed; — and  socfa 
justice  shall  proceed  to  the  oonTiction  of  snch  offender,  in  the 
same  manner  as  if  snch  offender  had  been  summoned  to  appear 
before  any  jnstice  or  justices  on  information  for  such  offence (^). 

9.  So  much  of  the  act  56  Gea  3,  c.  100,  as  relates  to  game 
certificates,  repealed. 

10.  This  act  not  to  repeal  or  alter  the  proTisiona  of  7  &  8 
Geo.  4,  c  49  (A). 

•  [The  schedule  contains  fonns  of  certificates  of  persons  not 
gamekeepers,  ^nd  of  a  gamekeeper,  similar  to  those  now 
in  use  in  England]  (i). 


FORMS. 

0.  statement       For  that  you  [or  he  the  said  A.  B.]  after  the  peering  of  a 

kiuoirgAme,  ^^^i^  '^  ^f  parliament,  made  and  passed  in  the  year  of  our 

'm*  ^^^^  Jjord  one  thousand  eight  hundred  and  sixty,  and  intituled  "An 

84  Yiet  e.       Act  to  repeal  the  Duties  on  Game  Certificates  and  Certificates 

M,  1. 4).         lo  ^^^  Ij^  Game,  and  to  impose  in  lieu  thereof  Duties  on  Excise 

Licences  and  Certificates  for  the  like  purposes,"  and  within  six 

calendar  months  before  the  day  of  exhibiting  this  information 

[or  the  exhibiting  the  information  in  this  behalf],  to  wit,  on 

the day  of ,  in  the  year  of  our  Lord ,  at 

,  in  the  eow^  aforesaid,*  unlawfully  did 


the  parish  of  — 
take  and  kill  [or  pursue]  certain  game,  to  wit,  a  partridge  [or 
a  certain  woodcock,  or  at  the  ease  may  ^],  without  having 
taken  out  or  haying  in  force  such  a  licence  as  by  the  said  act 
was  and  is  required,  contrary,  &c. 


(£)  See  28  &  24  Yict.  c.  90, «.  10,  ante,  pp.  96,  97. 
(A)  Now  repealed  by  28  &  24  Vict  c.  90,  s.  19. 
(i)  See  Form%  ss.  12  and  18|  post,  pp.  104, 105. 
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'  iVwwirf  t0  the  oiterUk*  in  the  Uutform,  tUm:  nnlawfally  it  ft  84  Tkt. 
did  me  a  certoin  dog  for  the  pnipose  of  teking  and  ponning  ^*  *^* 
[tr  a  oertsin  gim,  &c.,  for  tbe  pupoM  of  taking  and  killing,  ^  ogiBg  dog,  ^ 
pnniiing]  certain  game,  to  wit,  a  pheasant  [or  a$  the  ea$e  may  ^^{^^zJ^ 
U\  withoat  haring  taken  oat  or  having  in  force  snch  a  licence  ftc  (id.) 
M  by  tbe  said  act  was  and  is  required,  contrary,  &c. 

Proceed  U  the  aeterith  *  inform  No,  9,  eupra^  then:  A.B.  11.  Thu like, 
»M  [flr  yon  were]  dieco?eied  by  one  B.  F.,  an  officer  of  Inland  SSLSt?^ 
Berenne  togame-^ 

[er  by  one  F.  G.,  the  lord,  or  gamekeeper,  of  the  manor  of  inland 
or  royalty  of  ,  or  of  certain  lands,  or  by  one  or  lefiMing  to 

G.  U^  then  having  dnly  taken  oat  a  proper  licence  to  J^^^?*^' 
kill  game  nnder  the  said  act,  or  the  owner,  or  landlord, 
or  lewee,  or  occupier  of  certain  lands  there  on  which 
the  said  A.  B.  then  was], 

tbtre  taking  [or  killing  or  pursuing,  or  aiding  or  assisting  in 
the  taking,  or  killing  or  pursuing, — or  using  a  certain  dog,  or 
gun,  er  net,  or  engine,  for  the  purpoee  of  taking,  or  killing  or 

puioing]  certain  game,  to  wit, [or  a  certain  woodcock, 

er  adpe,  or  quail,  or  landrail,  or  coney,  or  certain  deer,  to  wit, 

],*  unlawfully,  after  demand  had  been  duly  made  by  the 

iiid  E.  F.»  as  such  officer  of  Inland  Berenue  [or  as  the  oaee 
M^  he"],*  did  wilfully  refuse  to  produce  and  show  to  the  said 
&  F.,  as  required  by  the  said  act,  a  licence  to  kill  game  issued 
to  him  the  said  A.  B. 

[orfiom  the  eeeond  aeterieh  •,  and  not  having  produced  to 
the  said  E.  F.  a  licence  to  kill  game  issued  to  him  the 
said  A.  B.,  on  him  the  said  E.  F.  then  and  there 
demanding  and  requiring  the  same,  unlawfully  did 
wilfully  refuse  to  give  to  the  said  E.  F.,  who  then  and 
there  demanded  and  required  the  same,  the  christian 
and  aozname  and  place  of  residence  of  him  [or  you] 
the  said  A,  B^  and  the  place  at  which  he  [or  you] 
shall  have  taken  out  such  licence], 

[er/rom  the  lent  aeterieh  •,  for  the  production  of  a  licence 
to  kill  game,  ismed  to  [or  for  the  ehristian  and  sur- 
name and  place  of  rendenoe  of]  him  [or  yon]  the  said 
A.  B.,  unlawfully  did  produoe  to  the  said  E.  F.  a  cer^ 
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28  AM  Vtet  tiiB  fdae  tad  fictttioiis  Uoeiioe,  ar  give  a  oortMn  fdn 

^  *^*  and  iicCilaoi»  nftme  and  place  of  readenoe], 

l&rfrom  the  hut  tuiterith  *,  for  the  prodnctioii  of  a  Hoenoe 
to  kill  game^  iBaoed  to  him  [or  yoa]  the  eaid  A.  B.« 
and  haTing  prodnoed  each  licence,  unlawfully  did 
refose  to  permit  the  laid  licence  to  be  read  [or  a  copy 
of  part  c^  the  aaid  licence  to  be  taken  by  the  eaid 
RF.]. 
eonlarary,  &c 

IS.  Bzdte  LiGBNcn  TO  KILL  Gaxs.— Na  l[or^or  81. 

Itoenoe  to  kUl 


Conectkm. 


Ka— —  Difltrict 

I  £8    0    0 

ori,2    0    0[a$the  case  mof  he}  (A). 

I  ,  of  ,  being  duly  authorised  by  the  Oommia- 

tionere  of  Inland  BcTenne  to  grant  licences  for  killing  game, 
nnder  the  authority  and  in  pursuance  of  an  act  passed  in  the 
twenty-fourth  year  of  the  reign  of  her  Majesty  Queen  Victoria, 
intituled  **  An  Act  to  repeal  the  Duties  on  Game  Certificates 
and  Certificates  to  deal  in  Game,  and  to  impose  in  lien  thereof 
Duties  on  Excise  Licences  and  Certificates  for  the  like  pnrpoees," 

do  hereby  authorize  and  empower ,  of  ,  in  the 

county  of  ,  to  kill  game,  he  having  paid  the  sum  of 

THBBiB  P0UND6  [or  TWO  POUKDs]  for  this  licence. 

This  licence  expires  on  the  fifth  day  of  April  [or  thtrty-firrt 
day  of  October]  (I),  one  thousand  eight  hundred  and  sixty  — . 

Dated  and  signed  this  —  day  of  ^— *  18— • 

A.B. 
Countersigned  by  C.  D., 

Officer  of  Excise. 


(A)  There  are  three  forms  of  licence  provided  by  the  Com- 
missioners of  Inland  Bevenue,  and  this  is  an  adaptation  of  the 
three.  See  Introduction,  ante,  p.  8,  for  infonnation  as  to  the 
req)ective  colours  of  the  p^>er  of  these  licences, 

(0  See  ante^  pp.  77, 78. 
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Gamxkexpkr'b  Ijcercb  to  kill  Gamx.  UhU  Vlot. 

e.90. 

Collactioii. 

««,  ——  lllStnct.  keeper's  11- 

Gbkat  Bbttain.  S^  (^ 

«  0.0  SJ2^ 

I ,  of ,  being  dnly  anthoriied  by  the  CSommia-  "•^«»«)' 

tkmtn  of  Inland  Bevenne  to  grant  lioenoes  for  killing  game, 
nnder  tibe  anthority  and  in  pnrsnanoe  of  an  act  paawd  in  the 
twentj-ifoiirth  jear  of  the  reign  of  her  Majesty  Qoeen  Victoria, 
intitaled  **An  Act  to  repeal  the  Duties  on  Game  Certificates 
sod  Ovtifieates  to  desl  in  Game,,  and  to  impose  in  Uea  thereof 
Duties  on  Excise  lioenoes  and  Certificates  for  the  like  purposes," 

do  hereby  anthorize  and  empower ,  of  ,  in  the 

eomify  of ,  to  KILL  OAMJB,  he  baring  been  deputed  or 

sppointed  to  act  as  gamekeeper  by            ,  of  ,  in  the 

eoooty  of            ,  and  having  paid  the  snm  of  two  pounds  for 
this  Uoenoe.    This  licence  expires  on  the  fifth  day  of  Apdl,  oofi 
thoossnd  eight  hundred  and  sixty  — . 
Bsted  and  signed  this  ■■    *■  day  of , 


A.&. 


Cbontersigned  by  C  D., 

Officer  of  Excise, 


I  hereby  certify  that  this  libenoe  is  transferred  to  R  E.,  il  Eadone^ 
gsmekeeper  of  G.  mentonu- 


oenoeon 


Dttedthis- day  of ,18—.  otangeof 

^  keeper  ( Id. 

(Signed)    A.  B.,  Collector  or  Supervisor.      ^%'^^ 
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CHAPTER  VI. 

THB  LICENCE  TO  USE  OB  CARET  A  GUN  THROUGH- 
OUT THE  UNITED  KINGDOM. 

8s  ft  84  Tict  Up  to  Au^sty  1870,  no  excise  or  other  doty  was 
oan  uoenoe    Payable  by  any  person  who  used  a  gun  for  anj 
^^  ^^^      Other  purposes  than  taking  or  killing  game.     In 
that  month,  however,  the  Gun  Licence  Act,  1870, 
came  into  operation,  and  by  it  no  person  (with 
the  exceptions  named  in  the  act)  may  use  or  carry 
a  gun  unless  they  have  previously  taken  out  an 
excise  licence  for  the  purpose.     The  cost  of  such 
licence  is   lOs,,  and  the  penalty  for  using  or 
carrying  a  gun  without  a  licence  is  10/. 
The  provisions  of  the  act  are  as  follows : — 
Short tttto.         Sect  1.  "This  act  may  be  cited  as  the  Ghm 
***■  **         Licence  Act,  1870." 

Deflniuouof       Scct.  2.  "In  this  act  the  term  *firun'  includes 
8«!t9.         a  firearm  of  any  description,  and  an  air-gun  or 
any  other  kind  of  gun  from  which  any  shot,  bullet 
or  other  missile  can  be  discharged. 

"  The  term  'commissioners'  means  the  Com- 
missioners of  Inland  Revenue." 
oampMir.  It  has  recently  been  decided,  in  the  case  of 
Campbell  v.  HadUy  (a),  that  a  toy  pocket  pistol 
came  within  the  definition  of  a  gun  given  here, 
ajid  a  licence  was  required  for  using  or  carrying  it. 

(•)  40  J.  P.  756. 
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Sect  3  proyideSy  that  *' After  the  Ist  April,  si ftsiviet 
1870,  there  shall  be  granted  for  the  use  of  her  Dntymi 
Majes^,  her  heirs  and   saccessors,  for  and  in  agon.    "^ 
req)ect  of  every  licence  to  be  taken  out  yearly  ^^^  ^ 
by  every  person  who  shall  ose  or  carry  a  gun  in 
the  United  Kingdom,  the  sum  of  lOf." 


Sect.  4.  ^  The  said  duty  and  licence  shall  be  ^tj  and 

llooDM  to  be 

nnder  the  msnacement  of  the  oommiBsionerB,  and  -^t^'" 
all  the  provisions  in  any  act  relating  to  excise  ^f^^^^^i 
duties  or  licences,  or  to  penalties  under  excise  Jjjj^^^ 
actB(i),  now  or  hereafter  in  force,  shall  apply  to  8««.4. 
the  said  duty  hereby  granted,  and  the  licence 
relating  thereto,  and  the  penalties  hereby  imposed, 
so  £ur  as  tiie  same  are  applicable  and  not  incon- 
sistent with  the  express  provisions  of  this  act." 

These  penalties  and  the  procedure  for  their  re-  wbocM 
covery  wiH  be  found  in  Chap.  XVIII.  (A).  As  '*"***^ 
the  licence  is  to  be  under  the  mana^ment  of  the 
Inland  Revenue  Commissioners,  it  would  seem 
that  they  are  the  only  persons  who  can  take 
proceedings  under  the  act  for  the  recovery  of 
penalties,  and  that  a  private  person  has  no  right 
to  do  so. 

Sect.  6.  *'Every  officer  who  shall  ramt  licences  FomiMt 

•^  °  date  of  li- 

under  this  act  shaU  keep  a  register  of  aU  such  cence. 
licences  granted  by  him,  specifying  the  christian  ^^^^ 
and  surname  and  place  of  residence  of  every 
person  licensed,  and  the  date  of  each  licence;  and 
any  justice  of  the  peace  or  officer  of  constabulary 
or  constable,  or  any  person  licensed  under  this  act, 

(h)  See  Chap.  XYIII.,  poet>  p.  S36. 
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c  ft7,  g.  6, 


Wbomay  In- 
ipcctraglater. 


adng  or  car- 
ijingagnn 
wlthoat  a 
lioenoe. 


Volnnlaar. 


OtaM  lifoeDOfl. 


OCIVSBtf 


may  at  any  oonvenieat  time  inspect  such  i^iater 
of  licences  for  the  current  or  preceding  year." 

It  will  be  noted  that  the  holder  of  a  game 
licence^  as  such,  has  no  right  to  inspect  the 
register,  the  right  being  confined  to  the  holder 
of  licences  under  the  act.  The  commissionera 
usually  publish  a  list  of  the  persons  who  have 
taken  out  gun  licences  in  each  year,  and  the 
same  is  affixed  to  the  church  doors  for  general 
information. 

Sect.  7*  ^*  'Eyerj  person  who  shall  use  or  carry 
a  gun  elsewhere  than  in  a  dwelling«houae>  or  the 
curtilage  thereof,  without  having  in  force  a  licence 
duly  granted  to  him  under  this  act,  shall  forfeit 
the  sum  of  10/, 

'^  Provided  always,  that  the  said  penalty  shall  not 
be  incurred  by  the  following  persons,  namely: — 
(1.)  By  any  person  in  the  naval,  military,  or 
volimteer  service  of  her  Majesty,  or  in 
the  constabulary  or  other  polioe  force, 
using  or  carrying  any  gun  in  the  per- 
formance of  his  duty,  or  when  engaged 
in  target  practice. 
(2.)  By  any  person  having  in  force  a  licence  or 
certificate  to  kill  game  granted  to  him 
under  the  laws  of  excise  in  that  behalf. 
(3.)  By  any  person  carrying  a  gun  belonging 
to  a  person  having  in  force  a  licence  or 
certificate  to  kill  game  or  a  licence  under 
this  act,  and  by  order  of  such  licensed 
and  certificated  person  and  for  the  use 
of  such  licensed  and  certificated  person 


Ch«  6. — Licence  to  u$e  or  carry  a  Gufi.  109 

only,  if  the  penon  eanying  the  gun  «*wvkt 
flhall,  upon  the  request  of  any  officer  of  ' 
Inland  Bevenue  or  constabulary,  or  any 
constable,  owner  or  occupier  of  the  land 
upon  which  such  gun  shall  be  used  or 
carried,  give  his  true  name  and  address 
and  also  the  true  name  and  address  of 
his  employer. 

(4.)  By  the  occupier  of  any  lands  using  or  car-  oeeapierkm. 
rying  a  gun  for  the  purpose  only  of  ^*^ 
scaring  birds  or  of  killing  vermin  on 
such  lands,  or  by  any  person  using  or 
carrying  a  gun  for  the  purpose  only  of 
scaring  birds  or  of  killing  vermin  on  any 
lands  by  order  of  the  occupier  thereof  who 
shall  have  in  force  a  licence  or  certificate 
to  kiU  game  or  a  licence  under  this  act 

(5.)  By  any  ginsmith  or  his  servant  carrying  a  oanmun. 
gun  in  die  oidinary  oourae  of  his  trade 
of  a  gunsmith,  or  using  a  gun  by  way  of 

lity  in  a  place  specially  set  apart  for  the 

purpose. 
(6.)  By  any  person  carrying  a  gun  in  the  ordi-  outiw, 

narj  course  of  his  trade  or  business  as  a 

common  carrier. 
In  any  information  for  the  recovery  of  the  pe-  iDibmuition, 
salty  imposed  by  this  section  it  shall  be  suffi-  notoonuuL 
Gient  to  allege  that  the  defendant  used  or  carried 
a  gun  without  having  a  licence  in  force  under  this 
9ct,  and  it  shall  lie  upon  the  defendant  to  prove 
that  he  is  a  person  not  incurring  the  penalty  by 
virtue  of  the  proviso  contained  in  this  section.'^ 


no 
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Opermtionot 
act. 


Flntexoep- 
tloii. 


w*wvict.      Ab  the  Excise  Acts  are  to  apply  (c)  to  the 

MitiiifttioD  of  penalties  imposed  by  the  act^  it  would  seem  that, 

'*°**"**'       under  the  general  power  in  the  7  &  8  Geo.  4, 

c  53,  B.  78  ((2),  the  magistrates  have  power  to 

reduce  the  penalty  to  one-fourth^ — 2L  lOt. 

It  will  be  seen^  from  the  yery  wide  language  of 
this  section,  that  any  person  carrying  a  gun  out- 
side a  house  or  curtilage^  unless  he  can  bring  him- 
self within  one  of  the  six  exceptions  mentioned.' in 
the  act,  is  liable  to  a  penalty. 

The  exceptions  are  much  narrower  than  at  first 
sight  appears ;  the  first  only  excepts  a  person  ac- 
tually engaged  in  the  performance  of  his  duty  or 
at  target  practice ;  any  other  use  of  a  gun,  or 
even  the  gun  kept  for  her  Majesty's  service  by 
these  persons,  would  seem  to  involve  a  penalty. 

The  second  only  excepts  those  persons  who  have 
a  game  licence  actually  in  force*  The  habit  of 
most  persons  is  not  to  renew  their  game  Hcences 
until  the  commencement  of  the  shooting  season. 
As  die  game  licence  expires  on  the  5th  April  in 
each  year,  any  person  using  a  gun  or  even  carry- 
ing it,  without  having  either  renewed  his  gun 
licence  or  taken  out  a  game  licence,  is  liable  to 
the  penalty,  even  if  he  afterwards  takes  out  a  gun 
licence.  It  seems  that,  by  the  inadvertence  of 
persons  not  taking  out  their  game  licences  earlier, 
the  act  is  constantly  violated  in  this  respect. 

The  third  exception  implies  that  any  persoii 
other  than  the  one  referred  to  in  it  as  carrying  a 
gun,  for  whatever  purpose,  is  liable  to  a  penalty. 
The  language  is  wide  enough  to  include  the  case 

(<y)  8m  sect  4,  p.  107.    (d)  See  post,  Cbap.  XT  III.,  p.  886. 


Second 
•xoeptloo. 


Third  excep- 
tion. 
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of  the  servant  of  a  person  having  neither  a  gun  MftMviet 
licenee  nor  a  game  oertificate  in  force  taking  his 
master's  gun  to  a  gunsmith ;  but  the  subsequent 
words  of  the  section,  referring  to  the  owner  and 
occupier  of  the  hmd  upon  which  such  gun  shall 
be  nsed  and  curried,  seem  to  restrict  the  operation 
of  the  section  to  cases  where  the  servant  is  carry* 
ing  a  gun  for  a  person  engaged  in  sporting.  It 
is,  however,  by  no  means  olear  that  this  is  the 
true  construction  of  the  exception. 

By  the  fourth  exception  it  is  dear  that  only  the  jtmoi&Mip- 
occupier  himself,  if  he  has  no  gun  or  game  licence,    ^°* 
can  use  a  gun  for  scaring  birds  or  killing  vermin. 
Permission  to  another  can  only  be  given  by  a 
licensed  or  certificated  person.     Very  nice  ques- 
tions might  arise  as  to  what  was  scaring  birds — and 
if  it  includes  killing — ^and  what  are  vermin  under  vermio. 
this  act    The  question  has  been  firequentiy  mooted 
as  to  whether  rabbits  are  vermin ;  but  there  has 
been  no  decision  on  this  point.     The  meaning  of 
the  word  vermin,  it  is  submitted,  would  depend  on 
the  fiKsts  of  each  case,  and  is  a  question  of  &ct  for 
the  justices  to  decide. 

The  fifth  exception :  it  seems  extremely  doubtful  Fifth  ezoep. 
if  a  person,  say  a  customer  about  to  purchase  a  ^^ 
gun,  who  has  no  gun  or  game  Ucence  in  force,  and 
tries  the  gun  at  a  mark,  is  not  liable  to  a  penalty. 
He  clearly  is,  if  he  is  not  a  servant  of  the  gun- 
smith; but  this  is  a  construction  the  court  would 
hardly  adopt. 

The  sixth  exception  only  exempts  a  common  siztbexoep. 
carrier;  it  does  not  seem  to  except  the  case  of  an 
unlicensed  person  carrying  his  own  gun. 
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ssAMviet.  Indeed,  it  may  be  said  that  under  this  7th  sect 
Exuotof  ^^^  ^^7  P^i^son  carrying  any  gun,  pistol  or  fire- 
TtiiMetioa.    jypj,^  jg  ii|j[)ie  to  a  penalty;  the.oSence  ia  not  only 

iising,  but  also  carrying,  and  the  terms  of  the  sec- 
tion are  BO  wide,  that  if  it  was  strictly  carried  out, 
hardly  any  person  who  has  anything  to  do  with 
firearms  would  be  exempt,  unkas  he  took  out  a 
licence.    As  has  been  stated,  a  boy  carrying  a  toy 
pistol  in  the  street  was  held  to  be  liable  to  take 
out  a  licence  {e\ 
wberaagim       Scct  8.  **  Where  a  gun  is  carried  in  parts  by 
ptfu  b7  two   two  or  more  persons  m  company,  each  and  eyeiy 
ormoreper-   ^^^  ^  ^^^  persous  shsll  be  dccmcd  to  carry  the 

^^^^         gun.** 

The  words  **  in  company"  prevent  this  section 

applying  to  the  case  of  a  person  who  only  carries 

partsofagun. 
Ltoenoetobe       Scct.  9.  '^  It  shall  be  lawftd  for  any  officer  of 
dflouuid,  OK     Inland  Bevenue  or  for  any  officer  of  constabulary 
addnMde-     OT  any  constable  to  demand  firom  any  person 

dared,  under         ,  ,  •»• 

apenaityof    usmg  or  carrymg  a  gun  (not  being  a  person  m 

8iKL  9.        the  naval,  military,  or  volunteer  service  of  her 

Majesty,  or  in  the  constabulary  or  other  police 

force,  using  or  carrying  a  gun  in  the  performance 

of  his  duty)  the  production  of  a  licence  granted 

to  such  person  under  this  act. 

Lioenoefobe       ^^  If  the  pcrsou  upon  whom  the  demand  is  made 

^S^^^    shall  not  produce  a  licence  duly  granted  to  him 

^j^oB     under  this  act^  or  a  licence  or  certificate  to  kill 

game  gfanted  to  him  under  the  laws  of  excise,  and 

permit  the  officer  or  constable  demanding   the 

(«)  Caw^heU  T.  Bailey,  40  J.  P.  7S6. 
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production  thereof  to  read  such  licence  or  oertifi-  •■***J*«** 
eate,  it  shall  be  lawful  &r  such  officer  or  constable 
to  require  snch  person  to  declare  to  him  imme- 
diately his  christian  and  surname  and  place  of 
residence,  and  if  such  person  shall  refuse  to  de- 
clare his  christian  and  surname  and  place  of 
residence  as  aforesaid,  he  shall  for  such  refusal 
forfeit  the  penalty  of  10/.  over  and  above  any 
other  penalty  to  which  he  may  be  liable  under 
fluB  or  any  other  act  of  parliament;  and  it  shall 
be  lawful  for  such  officer  or  constable  to  arrest 
sach  person  so  refiising,  and  to  convey  him  before 
any  justice  of  the  peace  having  jurisdiction  at  the 
place  where  the  ofl^ce  shall  be  committed,  and 
such  justice  shall,  upon  due  proof  on  oath  of  the 
oflfenoe,  or  upon  the  confession  of  the  accused 
person,  convict  such  person  in  the  penalty  afore- 
said, or  in  some  mitigated  portion  thereof,  not 
being  less  than  one-fourth ;  and  if  such  penalty  be 
not  immediately  paid  into  the  hands  of  the  officer 
or  constable  (who  is  hereby  required  to  receive 
and  pay  over  the  same  to  the  commissioners), 
such  justice  shall  commit  the  offender  to  hard 
labour  in  the  proper  house  of  correction  for  any 
period  not  exceeding  one  month  nor  less  than 
seven  days,  or  until  the  penalty  shall  be  sooner 
paid." 

This  procedure  only  applies  to  cases  of  refusal  BMoroyor 
to  produce  the  licence  or  to  give  name  and 
address.  The  other  penalties  are  recovered  in 
the  way  provided  in  the  Excise  Acts.  It  will  be 
noted  that  the  least  penalty  that  can  be  imposed 
10  21.  lOt. 
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uttUYksL       It  appears  tliat  there  is  no  prorisioii  under  iMn 
FMand       section  as  to  the  payment  of  the  magistrate's 


deik's  fees  and  costs,  and  it  wonld  seem  that  thej 

wiU  have  to  be  borne  hj  the  prosecutor. 

Anttoted         Sect  10.  ^'  It  shall  be  kwfiil  fer  anj  officer  of 

cotero^    Inland  Bevenue,  office  of  constabulary,  or  con* 

gectioi        stable,  who  may  see  any  person  using  or  carrying 

a  gun,  to  enter  and  remain  so  long  as  may  be 

necessary  upon  any  lands  or  any  premises  (odier 

than  a  dwelling-house  or  the  curtilage  thereof) 

for  the  purpose  of  making  the  demand  specified 

in  the  preceding  section." 

LienoetoiM       Seot.  11.  ''If  any  person  having  obtained  a 

■oocooTiGted  licence  under  this  act  shall  be  convicted  under 

ondcr  1  H  S  , 

^S!-^^?;  section  thirty  of  the  act  of  the  first  and  second 
Win.  4,  c.  68.  jears  of  King  William  the  FoTirth,  chapter  tlnrty- 
two,  or  under  the  act  of  the  second  and  lUrd 
years  of  King  William  the  Fourth,  ch^ter  sixty- 
eight,  the  said  licence  shall  thenceforth  be  null 
and  void." 
Forfeitimof       This  section  makes  a  gun  licence  void  if  a 
person  is  convicted  in  England  or  Scotland  under 
the  Day  Poaching  Acts ;  the  game  certificate  is 
also  forfeited  if  a  person  is  convicted  under  those 
acts. 
KottointOT-       Sect  12»  ''  No  licence  granted  under  this  act 
otbericti*-   shall  entitle  the  person  to  whom  the  same  is 
aqtiiaitjrto    granted  to  use,  carry,  or  have  in  his  custody  or 
>r°»-  possession  any  firearm  in  any  part  of  the  United 

^^^  ^^  Kingdom  where  such  person  is  by  any  other  act 
now  or  hereafter  in  force  forbidden  to  use,  carry, 
or  have  in  his  custody  or  possession  any  firearm, 
nor  to  entitle  such  person  to  use,  carry^  or  have 
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in  his  custody  or  possesmcm  any  firearm  unleflB  he  **^*^^^ 
shall  have  obtained  a  licence  or  permission  so  to 
do  from  any  authority  empowered  by  any  such 
other  act  to  grant  such  licence  or  permission.'' 


FORMS. 

for  Uiat  yon  [or  Ym  Qm  aud  A.  B.]  on  ihe day  of  ift.  ndnff  or 

-  is—,  ftt  the  poidi  of  in  the  nid  oonnty,  ^uSraf /"*' 

nnlurfallx  did  canrj  [or  use]  a  gun  (elmrheia  than  in  a  u^Doe. 

dweUing-honae  or  the  cnrtiiage  thereof)  withoot  having  in  force  ^*^'  '* 
i  lieenoe  duly  granted  for  that  purpose,  contrary,  &c 

?or  that  yoQ  [m*  he  the  laid  A.  B.]  on  the day  of  16.  wbtnA 

18 — ,  at  the  parish  of ,  in  the  coonty  of  ,  {[uwo  pwtt. 

being  in  company  with  one  C.  B.,  did  carry  a  gun  [or  a  part  of  gwt.  & 
i  gun,  to  wit,  the  barrel  thereof]  (elsewhere  than  in  a  dwelling- 
hoaae  or  the  cartilage  thereof)  without  having  in  force  a  licence 
duly  giBoted  to  yon  for  that  pntpoee,  contrary,  &c. 

For  that  you  {or  he  the  said  A.  B.]  on  &c.,  at  kc,  were  [or  17.  Refniinff 
ms]  then  and  there  unlawfully  using  [or  carrying]  a  gun  with-  £2![|^!S|^  * 
eat  haTtng  a  lioence  in  focee  for  that  purpose,  and  were  [or  was]  damand  by 
then  discovered  by  one  C.  D.,  an  oflBcer  of  inland  revenue  [or  ^^  * 
a  conatable],  so  using  and  canying  the  said  gun,  and  you  [or 
be  tiie  asid  A.  B.],  after  demand  then  and  there  made  by  the  said 
p.  D^  so  being  such  officer  of  inland  revenue  [or  constable]  as 
sfocessid,  of  yon  [or  him  the  said  A.  B.]  to  produce  the  Ucence 
gruted  to  you  [or  to  him  the  said  A.  B.]  under  the  said  act,  un- 
lawfully refused  to  produce  any  such  licence,  or  a  licence  or  cer- 
fiScato  to  kill  game,  granted  to  you  [or  to  him  the  aaid  A.  B.] 
nder  tfaelaw  of  ezdae  s  and  the  said  G.  D.,so  being  snob  officer 
9I  inland  revenue  [or  conatable],  then  and  there  required  yon  [or 
he  the  aaid  A.  B.]  to  declare  to  him  your  [or  bia]  name  and  aur- 
name  and  place  of  reaidence,  and  that  you  refnaed  to  give  the 
mme,  ooutrary,  &c. 
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LANDLORD  AND  TENANT'S  BIGHTS  AND  LIABI- 
LITIB8  WITH  BESPBCT  TO  6AM£,  &G.  IN 
ENGLAND. 

ExdM  u-  Whetheb  tbe  landlord  or  tlie  tenant  or  occupier 
taken  out  in  of  thc  lands  bc  entitled  to  the  game,  neither  can 
use  a  gon^  &c.,  to  take  game,  or  conies,  &c., 
without  first  obtaining  (if  to  kiU  game)  an  excise, 
licence  under  the  23  &  24  Vict  c.  90,  ss.  2, 5  (a) ; 
if  for  any  other  purpose,  and  not  having  a  gun 
licence  in  force,  without  first  obtaining  a  gun 
licence  under  33  &  34  Vict.  c.  57  (&).  The 
former  is  the  proprietary  right ;  the  latter  the 
fiscal  right;  and  even  with  such  licence  he  neither 
can  destroy  hares  nor  game  by  poison,  nor  use 
firearms  by  night  for  killing  them  (c). 
XDMstmentB        The  cnactmeuts  which  now  contain  the  law  as 

M  to  landlord  .  ..  .  .  ^iii-ai 

and  tenant'!  to  the  relative  proprietary  rights  of  landlord  and 
tenant  or  occupier,  with  respect  to  the  game  upon 
the  lands,  are  contained  in  the  1  &  2  Will.  4, 
c.  32,  ss.  7  to  12,  as  to  game,  excepting  hares, 
and  the  11  &  12  Vict.  c.  29,  as  to  hares. 
i*|wiiL4.  1  &  2  Will.  4,  c.  32,  s.  7,  enacts,—"  That  in 
Under  ezitt.  all  cascs  whcrc  any  person  shall  occupy  any  land 

Ing  leaaee  the   ■      ^  i  i  •         « 

landioniahaa  uuder  any  lease  or  agreement  made  previously 

(a)  See  ante,  pp.  77,  83. 

(Jb)  See  ante,  p.  108. 

(O  1  &  2  Will  4,  c  88,  B.  8,  and  11  &  12  Vict  c  29,  a.  5. 
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to  the  passing  of  this  act  [5th  October,  1831],  J*^^^?^* 
except  in  the  case  hereinafter  next  excepted,  the  hurethe 
lessor  or  landlord  shall  have  the  right  of  entering  i^'SISiafii^^ 
upon   sach  knd,  or  of  authorizing  any  other  ^7. 
person  or  persons  who  shall  have  obtained  an 
annual  game  certificate  to  enter  upon  such  land 
for  the  purpose  of  killing  or  taking  the  game 
thereon; 

''And  no  person  occupying  any  land  under  any  gbsm  when 
lease  or  agreement,  either  for  life  or  for  years,  uwrwht. 
made  previously  to  the  passing  of  this  act,  shall 
have  the  right  to  kill  or  take  the  game  on  such 
land,  except  where  the  right  of  killing  the  game 
upon  such  land  has  been  expressly  granted  or 
allowed  to  such  person  by  such  lease  or  agree- 
ment, or  except  where  upon  the  original  granting 
or  renewal  of  such  lease  or  agreement  a  fine  or 
fines  shall  have  been  taken,  or  except  where  in 
the  caae  of  a  term  for  years  such  lease  or  agree- 
ment  shall  hare  been  made  for  a  term  exceeding 
twenty-one  years." 

The  word  "game"  in  this  section  refers  to  Denniuonof 

,  ,  game. 

''game"  as  defined  in  the  second  section  of  the 
act(c{),  and  therefore  with  regard  to  "woodcocks, 
snipe,  quails,  landrails,  conies,  &c.,  the  landlord's 
and  tenant's  rights  remain  as  they  were  before 
the  statute  was  passed,  that  is,  the  tenant  is 
entitled  to  them  imless  they  are  expressly  re- 
served to  the  landlord.  The  11  &  12  Vict, 
c.  29  (tf),  with  regard  to  hares,  preserves  the  same 

{S)  See  ante,  p.  68. 
ie)  See  poet»  p.  186. 
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I  &  s  wiiL  4,  position  of  the  parties,  and  the  30th  section  (/) 
provides  for  trespasses  ccHnmitted  without  the 
tenant's  leave. 

AgreMaent         The  ri^ht  of  shootinff  beine  an  inocnrporeai 

■hooldbe         -  -I..  .  Ill         «.  11 

nnder  ami  hereditf^nent,  can  consequently  only  be  enectnally 
granted  by  deed  under  seaL  In  the  recent  case 
of  Briff stock  V.  Rayner  {g\  a  written  agreement, 
not  under  seal,  letting  the  right  to  shoot,  had  been 
drawn  up.  A  person  to  whom  the  lessee  had 
given  leave  was  held  to  have  been  rightly  con* 
victed  of  a  trespass  in  pursuit  of  game,  as  the 
agreement,  not  being  under  seal,  it  passed  no 
rights  to  the  lessee  (/t). 

r^nn  0'  ^  A  form  of  agreement  for  lettinir  the  rifi^ht  of 

agfotment         ....  . 

shooting  is  given  in  Form  No.  20  (t). 

cbangM  M  to      Before  the  1  &  2  WiU.  4,  c.  32,  the  tenant  had, 

^S^l  by  the  common  law,  the  ^clurive  right  to  the 

game  on  his  land  and  to  kill  it,  except  it  was 

reserved  to  the  landlord;   and  sometimes  there 

was  a  concurrent  right  in  both.     The  effect  of 

the  several  sections  of  that  act,  and  the  result, 

Beet  7.         may  be  thus  stated : — the  7th  section  transfers  this 

right  of  sporting,  under  leases  or  agreements  made 

before  the  5th  of  October,  1831,  from  the  tenant 

to  the  landlord,  except  in  the  three  cases  specified 

in  the  7th  section,  wherein  it  will  belong  to  the 

tenant. 

(/)  See  poet,  Chap.  Vm.,  p.  164. 

(^)  40  J.  P.  245. 

(A)  See  Bird  t.  Biggimon,  2  Ad.  &  £1.  69e;  6  Ad.  ft  EL 
824;  JReg.  t.  T%urlitan,  1  B.  &  B.  602;  28  L.  J.,M.  C.  106; 
6  Jar.,  N.  S.  820 ;  Patenon,  Q.  L.  16, 16,  and  the  cases  there  eited. 

(i)  See  post,  p.  149. 
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The  8th  aection  does  not  mention  what  the  rule  i  *  s  whl  4. 
u  to  he  80  to  leases  made  subsequent  to  October,  ^  a.  ' 
I83I9  hut  it  provides  that  nothing  in  this  act  shall 
authorize  the  tenant  to  sport,  or  to  authorize  others 
to  Eport,  where  the  right  of  entry  for  the  purpose  of 
kitting  the  game  is  in  the  bindlord,  by  yirtue  of  any 
grant,  lease  or  contract  then  or  thereafter  reserved 
or  retained*  The  general  result  of  these  two  sec- 
tions is,  that  primA  facie  the  tenant  is  entitled  to 
the  game,  unless  the  lease,  &c.  expressly  takes  it 
fixHn  him  (A).  In  Locke's  Game  Laws,  4th  ed.  (/), 
the  editor  thus  proceeds  :— 

^'The   result   of  these   provisions   is    that — BetoitofiiL 

2  will  4  c.  SI 

(I)  Upon  land  held  under  lease  or  agreement  LcMesb^on 
made  before  6th  October,  1831  (except  in  the  \,ni^^'^* 
three  excepted  cases  named  in  sect,  7),  the  land-  JSoJtobwT 
lord  may  sport  or  authorize  others  to  sport,  while  ^"^• 
the  tenant,  if  he  do  either,  subjects  himself  to  a 
penalty  not  exceeding  2/.  for  the  sporting  and  1/. 
per  h^  for  the  game  killed  (s.  12).     (2)  In  the 
first  excepted  case,  viz.,  where  the  right  of  killing 
the  game  was,  by  the  lease  or  agreement,  expressly 
given  to  the  tenant,  the  relative  rights  of  landlord 
and  tenant  appear  to  be  unaltered  by  the  act,  ex- 
cept, indeed,  upon  the  supposition  that  such  lease 
or  agreement  expressed  that  both  landlord  and 
tenant  eihould  have  the  right  of  killing  the  game, 
fikr  there  the  1 1th  section,  which  provides  that  the  nth  aeetton. 
lord,  who  has  by  reservation  the  right  to  kill  the 
game^  may  authorize  others  to  do  so;  and  the 

(h)  See  PateiBon,  Q.  L.  14. 
(0  See  pp.  108, 109. 
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1  ^  s  win.  A,  SOtli  section^  which  provides,  that  where  the  land- 

lord  has  the  right  to  kill  the  game,  the  tenant's 

licence  shall  be  no  defence  to  a  trespasser  under 

that  section,  may  materiaUy  afiect  those  rights. 

nnepttidon   (3)  In  the  second  and  third  excepted  cases,  viz., 

leue.  where  a  fine  was  paid  at  the  grant  or  renewal  of 

the  lease,  and  where  the  term  granted  exceeded 

twenty-one  years,  and  in  all  leases  made  after 

LeMes  after    5th  Octobcr,  1831,  the  relative  right  of  landlord 

cts.      '  '  and  tenant  appears  to  be  mialtered,  except  in  the 

following  respects:  first,  that  when  the  landlord 

has  the  exclusive  right  of  sporting,  he  has^  under 

Bemedjr.       the  12th  scction,  a  new  and  summary  remedy 

against  the  tenant  who  sports,  or  authorizes  others 

to  sport     Secondly,  when  the  landlord  has  by 

reservation  the  right  of  killing  the  game,  he  may, 

under  sect.  11,  authorize  others  to  do  so;  while, 

thirdly,  the  tenant's  licence  would  in  such  case  be 

no  defence  to  a  person  prosecuted  by  the  landlord, 

for  a  trespass  in  pursuit  of  game  under  sect  30." 

Thtoactnot        Scct.  8  cuacts, — "That  nothing  in  this  act 

exigting  or     contained  shall  authorize  any  person  seised  or  pos- 

5-aP  Bessed  of  or  holding  ^j  land  to  kiUortake  the 

r"ri^of   8*°^^*  ^'  ^  permit  any  other  person  to  kill  or 

SSSTor******  take  the  game,  upon  such  land,  in  any  case  where, 

''^•"^i        by  any  deed,  grant,  lease  or  any  written  or  parol 

demise  or  contract,  a  right  of  entry  upon  such 

land  for  the  purpose  of  killing  or  taking  the  game 

hath  been  or  hereafter  shall  be  reserved  or  retained 

by  or  given  or  allowed  to  any  grantor,  lessor, 

landlord  or  other  person  whatsoever ; 

Nor  shall  anything  in  thia  act  contained  defeat 


(( 
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or  diminish  any  reservation^  exception^  covenant  i  ft  s  wiu.  4 
or  agreement  already  contained  in  any  private  act  tiona  he  in 
of  parliament,  deed  or  other  writing,  relating  to  ^'^^ 
the  game  upon  any  land,  nor  in  any  manner  pre- 
judice  the  rights  of  aoy  lord  or  owner  of  any  forest, 
chase  or  warren,  or  of  any  lord  of  any  manor, 
lordship  or  royalty,  or  reputed  manor,  lordship  or 
royahy,orof  any  steward  ofthe  crown  of  any  manor, 
lordfihip  or  royalty  appertaining  to  his  majesty." 

An  exception  in  a  deed  of  the  liberty  of  hawk-  Extent  of  tn 
ing  and  hunting  does  not  authorize  the  shooting 
of  feathered  game  with  a  gun  (m).  A  liberty  of 
hawking,  hunting,  fishing  and  fowling,  reserved 
to  B.  and  C.  under  a  deed,  by  which  A,  and  B. 
conveyed  lands  to  D.,  is  not  an  exception  or  reser- 
vation, but  a  new  grant  by  deed,  and  therefore 
enures  in  favour  of  C.  and  his  heirs,  although  he 
was  not  a  party  to  the  deed ;  such  a  liberty  is  a 
grant  of  a  licence  of  profit,  and  not  a  mere  per- 
sonal licence  of  pleasure,  and  therefore  authorizes 
the  grantor  and  his  assigns  to  hawk  by  their  ser- 
vants, &c.  in  their  absence  (n). 

The  recent  case  of  Coleman  v,  Bathurst{o)  is  coumanv. 
important  on  the  construction  of  this  section.  An  Reservation 
agreement  under  which  a  tenant  held  contained 

(«)  Moore  r.  Ea/rl  Plymouth,  7  Tannt  614;  1  Moor^,  346; 
3  B.  &  Ad.  66;  PiokoHng  t.  Noye9,  4  B.  &  C.  689;  7  Dowl.  & 
By.  49. 

(«)  Wiekkam  r.  Hunter,  7  M.  A  W..  68;  Dayrell  t.  Hoare, 
12  Ad.  &  £3.  366.  See  al0o.  cases  cited  nnder  sect  10,  post, 
P- 128;  and  as  to  royal  forests,  see  sect.  9,  poet,  p.  126. 

(0)  L.  R.,  6  Q.  B.  367;  40  L.  J.,  M.  C.  181 ;  19  W.  R.  848 ; 
24  L  T.,  N.  8.  426w 

O.  O 
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c.  39, «.  8. 

Coleman  v, 
Bathurtt. 


Landlord 
having  the 
game  may 
authorise 
othen  to  kill 
It. 

SectU. 


Landlord^a 
authority  to 
kill  game. 


a  stipulation  that  the  tenant  would  not  destroy 
any  game,  but  would  endeavour  to  preserve  all 
the  game  bred  and  being  on  the  farm.  The  tenant 
shot  four  hares,  and  declared  he  had  a  right  to  do 
so.  An  information  was  laid  against  him,  under 
sect.  12  (^p)y  and  the  justices  convicted  him.  On  a 
case  being  stated,  under  the  20  &  21  Vict  c.  43, 
as  to  whether,  upon  the  true  construction  of  the 
agreement,  the  game  was  reserved  to  the  landlord, 
it  was  held,  bj  Cochhurny  C.  J.,  and  Mellovy  J., 
that  the  agreement  did  not  reserve  the  game  to 
the  landlord,  as  it  did  not  reserve  to  the  landlord 
a  right  of  entry ;  all  it  did  was  to  deny  the  tenant 
the  right  to  kill  the  game,  and  the  conviction 
should  therefore  be  quashed.  But  Lush,  J.,  held 
that  the  agreement  amounted  to  a  reservation 
within  sect.  8,  and  that  the  conviction  was  right. 

Sect.  11  enacts, — "  That  where  the  lessor  or 
landlord  shall  have  reserved  to  himself  the  right 
of  killing  the  game  upon  any  land,  it  shall  be 
lawful  for  him  to  authorize  any  other  person  or 
persons  who  shall  have  obtained  an  [excise '  licence 
to  kill  game']  {q),  to  enter  upon  such  land  for  the 
purpose  of  pursuing  and  killing  game  thereon"  (r). 

No  similar  privilege  is  given  to  the  tenant  It 
would  be  desirable  to  obtain  the  authority  referred 
to  in  this  section  before  acting  upon  it,  so  as  to 
save  the  trespass  penalty  («).    Forms  of  permis- 

{p)  See  post,  p.  123. 

(j?)  See  23  &  24  Vict,  c  90,  b.  6,  ante,  p.  88. 

(r)  See  ante,  p.  117. 

C«)  See  Morden  y.  Porter,  29  L.  J.  (K.  S.)  M.  C.  226; 
7  C.  B.,  N.  S.  641;  1  L.  T.,  N.  8.  408;  25  J.  P.  268;  Bri^stoek 
T.  Rayner,  40  J.  P.  246;  see  ante,  p.  18. 
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sion  to  sport  to  a  licensed  person  from  owner  or  i  *  2  win.  4, 
occupier,  and  of  an  agreement  letting  the  right  of 
sporting,  are  given  in  Forms  18,  19,  20  (t)» 
Sect.  12  enacts, — "  That  where  the  right  of  where  the 

1  .„.  -  T        1    •      <!  1  •  landlord,  &c. 

Kuiing  the  came  upon  any  land  is  by  this  act  hutheriRut 

.  1  1        -1/    1    .  1      .  /.I       to  the  game, 

given  to  any  lessor  or  landlord,  m  exclusion  of  the  *«  exciumon 

.  •'  ^  '  oftheoccu- 

nght  of  the  occupier  of  such  land, — or  where  such  JJ^j'^^^iJfi' 
exclusive  right  hath  been  or  shall  be   specially  »»eiiabietoa 

^  t  i/    penalty  for 

reserved  by  or  granted  to,  or  doth  or  shall  belong  k*"*'*^  ^^ 
to,  the  lessor,  landlord  or  any  person  whatsoever, 
other  than  the  occupier  of  such  land, — then  and 
in  every  such  case,  if  the  occupier  of  such  land 
shall  pursue^  kill  or  take  any  game  upon  such 
land, — or  shaQ  give  permission  to  any  other  per- 
son so  to  do, — without  the  authority  of  the  lessor, 
landlord  or  other  person,  having  the  right  of  kill- 
ing the  game  upon  such  land,  such  occupier  shall, 
on  conviction  thereof  before  two  justices  of  the 
peace,  forfeit  and  pay  for  such  pursuit  such  sum 
of  money  not  exceeding  two  pounds,  and  for  every 
head  of  game  so  killed  or  taken  such  sum  of  money 
not  exceeding  one  pound,  as  to  the  convicting  jus- 
tices shall  seem  meet,  together  with  the  costs  of 
the  conviction." 

Game  only,  as  defined  by  1  &  2  Will.  4,  c.  32,  oocnpier'ii 
8. 2  (tt),  IS  here  also  referred  to :  but  by  sect.  30  (x),  to  wu  game, 
as  to  trespasses,  it  is  provided  that,  where  the 
landlord  has  the  right  of  killing  the  ^'  game,"  the 
leave  and  licence  of  the  occupier  is  no  defence  to 

(t)  See  post,  pp.  148, 149. 

(«)  See  ante,  p.  58. 

(dr)  See  post,  Chap.  VIII.,  p.  154. 

g2 
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1  ft  2  win.  4,  a  person  prosecuted  under  it  by  the  landlord  for  a 
oocapier^      trespass  in  pursuit  of  game,  or  woodcocks^  snipes, 
tok^ugwne.   quails^  landrails  or  conies,  so  that,  although  the 
tenant  may  himself  lawfully  kill  these  animals,  a 
stranger  (not  a  servant  of  the  tenant)  acting  on 
the  tenant's  leave  will  be  liable  to  the  penalty  of 
21.  imposed  by  that  section  (y) ;  but  he  will  not 
be  liable  to  the  excise  penalty  under  23  &  24  Vict 
c.  90,  if  he  is  trespassing  in  search  of  rabbits  by 
the  *^  direction  or  permission"  of  the  tenant,  by 
other  mode  than  shooting.     As  to  woodcocks  and 
snipes,  the  tenant  may  kill  them  with  '^  nets  or 
"owne"       springes"  (^r).     Where  the  **  game'*  only  is  trans- 
oocapiCT        ferred,  by  the  7th  section  (a),  from  the  tenant  to  the 
■«**<»•         landlord,  the  woodcocks,  snipes,  quails,  landrails 
and  conies  are  not  also  transferred ;  and  therefore 
the  tenant  himself  has  the  right  of  killing  and 
taking  them*     Some  recent  cases  bear  upon  this 
point,  and  as  to  the  tenant's  right  to  authorize 
jfcerr,       othcrs  to  take  thcsc  privileged  auimals.    In  Spicer 
V.  Barnard {b)y  the  Court  of  Queen's  Bench  de- 
cided that  the  occupier,  whose  demise  reserved 
game  to  the  landlord,  which  therefore  did  not  in- 
clude conies,  could  not  only  kill  rabbits  with  his 
own  hands,  but  could  send  a  ratcatcher  or  his  son 
and  visitors  to  take  them  for  his  own  use  ;  that  it 
was  not  a  mere  personal  privilege,  but  was  capable 
of  being  discharged  by  deputy,  and  protected  all 

Of)  See  Locke,  G.  L.,  6th  ed.  p.  109. 

(z)  See  28  &  2i  Vict  c  90, 8.  6,  ante,  p.  88. 

(0)  See  ante,  p.  116. 

(*)  28  L.  J.  (N.  S.)  M.  C.  176}  33  L.  T.  121;  28  J.  P.  311. 
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Benranfa  bond^e  employed  for  the  purpose.  Of  1 1 2  win.  4. 
course,  woodcocks,  snipes,  quails  and  landrails  are 
for  the  purposes  of  this  enactment  in  the  same 
category  as  rabbits.  Padtoick  v.  King{c)  also  PttdieidtY. 
decided  that  the  tenant  in  a  similar  case,  who 
occupied  land  under  a  lease  which  reserved  to 
the  landlord  the  right  of  sporting  gver  the  land, 
and  also  gave  the  tenant  the  right  of  sporting 
OTer  it,  having  the  right  to  kill  rabbits,  had  a 
right  to  employ  a  person  to  do  so  for  him ;  and 
that  this  was  different  from  a  tenant  authorizing  a 
stranger  to  sport  over  the  land  (rf). 

The  case  oi  Jeffreys  v.  Evans  (e)  illustrates  the  JeSMttr. 
distinction  between  the  cases  when  the  game  only  ueserration 
is  reserved  and  when  the  shooting  and  sporting  S^J^uon 
generally  is  reserved.     In  this  case,  the  Court  of  ***'*^~^*^" 
Common  Pleas  held  that  a  reservation  in  a  lease 
of  the  right  of  shooting  and  sporting  over  the  land 
demised  is  not  limited  to  game  strictly  so  called, 
but  reserves  to  the  lessor  the  exclusive  right  to 
follow  and  shoot  such  animals  {e.  g,y  rabbits)  as 
are  in  common  parlance  imderstood  to  be  the  sub- 
ject of  sport. 

The  mode  of  recovering  penalties  under  this 
section  will  be  found  in  Chap.  XIII.  (/);  and 

(tf)  29  L.  J.  (N.  S.)  M.  C.  42;  1  L.  T.,  N.  8.  98;  23  J.  P.  776. 

id)  Sec  also  Morden  v.  Porter,  29  L.  J.  (N.  S.)  M.  C.  226; 
7  C.  B.,N.  S.  641;  1  L.  T.,  N.  8.  403;  26  J.  P.  263;  Coleman 
T.  JSTo^Aterft,  L.  R,  6  Q.  B.  366 ;  40  L.  J.,  M.  C.  131;  19 
W.  R.  848  ;  24  L.  T.,  N.  8.  426. 

(O  19  C.  B.,  N.  8.  264;  11  Jar.,  N.  8.  684;  34  L.  J.,  C.  P. 
261;  13  W.  R  864;  18  L.  T.,  N.  8.  72. 

(/)  See  poet,  p.  283. 
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1  k  «  Will.  4. 
e.  S8,  s.  9. 


This  act  not 
to  affect  aiij 
of  his  nia- 
jesty'H  forest 
riKhts,  Lc 

Sect.  9. 


Kor  vtre  ad- 
ditional 
righu  to 
lords,  &G. 


Forms  2 1 ,  22  (/)  give  the  mode  of  describing  the 
ofTeiices  of  the  occupier  here  enacted. 

Sect.  9  enacts, — "  That  nothing  in  this  act  con- 
tained shall  in  any  way  alter  or  aflfect  the  prero- 
gative, rights  or  privileges  of  his  majesty,  his 
heirs  or  successors,  nor  the  powers  or  authorities 
now  vested  ii)  the  commissioners  of  his  majesty's 
woods,  forests  and  land  revenues,  in  or  relating 
to  any  of  his  majesty's  forests  or  the  boundaries 
thereof,  nor  in  or  relating  to  the  appointment  of 
any  stewards,  gamekeepers  or  other  officers  of  any 
of  his  majesty's  forests,  parks  or  chases,  or  of  any 
hundred,  honor,  manor  or  lordship,  being  part  of 
the  possessions  and  land  revenues  of  the  crown, 
nor  the  rights,  privileges  or  immunities  of  any 
chief  justice  in  eyre,  or  any  warden,  deputy  war- 
den, or  lieutenant  of  any  of  his  majesty's  forests, 
or  any  rangers,  verderers,  foresters,  master-keepers, 
imder-keepers,  or  other  officers  of  or  in  any  such 
forests,  parks  or  chases,  or  of  any  person  entitled 
to  any  right  or  privilege  under  them  or  any  of 
them, — nor  the  rights  or  privileges  of  any  persons 
holding  under  any  grants  or  purchases  from  the 
crown, — ^nor  give  to  any  lord  of  any  manor  or 
manors  within  any  forest  or  the  boundaries  thereof, 
nor  to  any  other  person  whatsoever,  any  privileges, 
rights  or  powers  within  any  such  forest,  park  or 
chase,  or  the  boundaries  thereof,  which  he  did  not 
possess  or  to  which  he  was  not  entitled  before  the 
passing  of  this  act, — ^but  that  all  the  aforesaid 
prerogatives,  immunities,  privileges,  rights  and 

(/)  See  post,  p.  151. 
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powers  shall  remain  as  if  this  act  had  not  been  i  &  >  win.  4. 
made"(^).  c82.«,9.io. 

The  10  Geo.  4,  c.  50,  relates  to  the  forests.  ioo«o.4, 

c  fiO. 

chases,  woods  and  parks  of  the  crown,  which  were,  a*  to  foi«8u, 
amongst  other  property,  by  it  placed  under  the  *** 
management  of  the  commissioners  of  woods  and 
forests;  sect.  14  of  the  act  relates  to  the  appoint- 
ment of  stewards  of  the  manors,  &c.,  who  may 
appoint  others  to  preserve  the  game,  deer,  beasts, 
birds,  fish,  &c.,  and  who,  by  2  &  3  Will.  4,  c.  113, 
s.  9,  were  exempt  from  the  game  certificate  duty; 
and  now,  by  23  &  24  Vict.  c.  90,  s.  5  (exemp- 
tion 2)  (A),  from  taking  out  an  excise  licence  to 
kill  game.  As  respects  the  Forest  of  Dean,  see 
6  &  7  Will.  4,  c.  3 ;  1  &  2  Vict.  c.  42,  s.  14,  and 
24  &  25  Vict.  c.  40,  s.  25.  Trespassers  in  her 
Majesty's  forests,  &c.  may  be  apprehended  by  the 
warden,  ranger,  &c.,  under  1  &  2  Will.  4,  c.  32, 
ss.  31,  36,  and  the  game  taken  from  them,  and  are 
punishable  under  sect.  33  (z). 

Sect  10  enacts, — "That  nothing  herein  con-  uottoairwt 
tained  shall  be  deemed  to  give  to  any  owner  of  Rat«c  or  right 

,  .    t  n  Of  common. 

cattle-gates  or  rights  of  common  upon  or  over  ^^^  ^^ 
any  wastes  or  commons  any  interest  or  privilege 
which  such  owner  was  not  possessed  of  before  the 
passing  of  this  act, — nor  to  authorize  such  owner 
of  cattle«gates  or  rights  of  common  to  pursue  or 
kill  the  game  found  on  such  wastes  or  commons ; 
— and  that  nothing  herein  contained  shall  defeat 

(^)  See  also  sect  10,  infra. 

(A)  See  ante,  p.  83. 

(i)  See  Cbap.  YIU.,  post,  p.  166. 
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Lord  of 
manor  to 
hare  the 
game  on  the 


»wnL4,  or  diminish  the  rights  or  privil^es  which  any 
lord  of  any  manor,  lordship  or  royalty,  or  reputed 
manor,  lordship  or  royalty,  or  any  steward  of  the 
crown  of  any  manor,  lordship  or  royalty  apper- 
taining to  his  majesty,  may,  before  the  passing  of 
this  act,  have  exercised  in  or  over  such  wastes  or 
commons ; — and  that  the  lord  or  steward  of  the 
crown  of  every  manor,  lordship  or  royalty,  or 
reputed  manor,  lordship  or  royalty,  shall  have  the 
right  to  pursue  and  kill  the  game  upon  the  wastes 
or  commons  within  such  manor,  lordship  or  royalty, 
or  reputed  manor,  lordship  or  royalty,  and  to  au- 
thorize any  other  person  or  persons  who  shall  have 
obtained  an  annual  game  certificate  to  enter  upon 
such  wastes  or  commons  for  the  purpose  of  pur- 
suing and  killing  the  game  thereon." 

The  owners  of  cattle-gates  are  not  in  possession 
of  the  soil,  and  the  ownership  of  the  soil  remains 
in  the  lord  of  the  manor,  subject  to  the  right  of 
pasture  upon  it  by  the  cattle-gate  owner  (A);  and 
the  lord  of  the  manor  has  the  right  of  the  sporting 
and  the  game,  and  can  maintain  an  action  against 
the  cattle-gate  owner  for  sporting  on  the  land(/). 

The  lord  may  kill  the  game  on  the  wastes  and 
commons  of  the  manor,  and  may  therefore  ex- 
clude the  commoners  fi^m  taking  it  there  (m); 
this  section  merely  confirming  that  which  was 
previously  the  law,  the  tenants  having  nothing 


Owner  of 
cattle^Ateib 


Lofd'f  rights 
over  waetei. 


(ifc)  Cooper  y.  Marshall,  1  Barr.  259;  2  Wils.  252. 
(0  I^rl  of  Lonsdale  y,  Rigg,  26  L.  J.  (N.  S.)  Ex.  196;  28 
L.  T.  372;  21  J.  P.  228;  in  error,  1  H.  &  N.  923. 
(m)  Christian,  G.  L.  89. 
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moie  than  a  rk^lit  to  eat  the  herbage  by  the  ii^swula* 

^     1      .  1       y     X  mi         1        :i^  C8S,8.10. 

mouths  of  their  cattle  (n).     The  lord  of  a  manor  Rightiof  lom 

who  haa  an  allotment  mider  an  Inclosure  Act  in  wJSSIo^^^^ 

lieu  of  his  rights  of  soil^  with  a  reservation  of 

rights  of   sporting,  has   an    exclume  right  of  indaiaxei. 

sporting  over  the  land  inclosed,  because  that  was 

the  character  of  the  right   before  the   statute 

1  &  2  Will.  4,  c.  32  (p).    In  Bruce  v,  Helliwell  (p)  Br^^ 

it  was  held  that  there  the  copyholders  had  the  right 

of  sporting,  the  case  being  distinguished  &om 

Graham  v.  Etoart  (o),  as  in  this  case  there  was  no 

right  of  &ee  warren  or  chase  within  the  manor  (;)• 

See  also  the  provisions  of  8  &  9  Vict  c.   118, 

88. 105,  106;  12  &  13  Vict.  c.  83,  s.  7 ;  17  &  18 

Vict  c  97,  &  8 ;  and  39  &  40  Vict,  c  56,  s.  4,  as  to 

lord's  rights  on  extinguishment  of  rights  of  com^ 

mon,  and  on  partitions  and  exchanges  under  the  In- 

closure  Acts.    It  appears,  also,  that  as  respects  en-  Enfnn^tMd 

franchised  copyholds  the  lord's  rights  of  chase  and 

warren,  or  other  rights  to  hunt,  shoot,  fish  and 

fowl  over  them,  is  preserved  by  4  &  5  Vict,  c.  35, 

8. 82,  and  15  &  16  Vict  c*  51,  s.  48  (r).     A  lord 

may  be  sued  in  an  action  as  a  trespasser  for 

sportbg  over  lands  not  in  his  own  occupation  («) ; 

(«)  Oreathead  t.  Morley^ZlA,  &  Q.  139;  10  L.  J.»  C.  P.  246. 

{0)  Graham,  Bart.  y.  Ikoari,  26  L.  J.  (K.  S.)  Ex.  97;  28 
L.  T.  174;  21  j.  P.  160;  JSaart  y.  Graham,  7  H.  L.  Cas.  331; 
23  J.  P.  483. 

ip)  29  L.  J.  (N.  S.)  Ex.  297;  6  H.  &  N.  609;  2  L.  T.,  N.  S. 
292. 

(ff)  See  aa  to  this,  Chap.  IL,  ante,  p.  46. 
(r)  Woolrych,  G.  L.  104. 

(«)  Piekenng  y.  JVbyM,  4  B.  &  C.  648;  7  Dowl.  &  R.  49; 
Brawn  y.  Tayhr,  10  East,  189. 

g5 
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1  *« wm.4,  but  he  is  exempt  fipom  the  provisioiiB  of  1  &  2 
Will,  4,  c.  32,  8.  30,  relating  to  the  summaiy 

^v^'wiMUB*  punishment  of  trespassers,  and  in  fact  is  by  that 
section  "  deemed  to  be  the  legal  occupier  of  the 
land  of  the  wastes  or  commons"  of  the  manor. 

The  subject  of  the  lord  of  the  manor's  right  of 
sporting  on  an  inclosure  of  the  waste  has  been 

Robintmr.     considcrcd  in  several  recent  cases.     In  Robinson 
^'^^         V.  fVray  (<),  the  Inclosure  Commissioners  were 

lord's  rigbu  authorizcd  hj  an  Inclosure  Act  to  apportion  to 

RAiM  on  an     the  lord  of  the  manor  in  satisfaction  for  his  right 

liictMure.  1    -I       1  •  •  /•    i_ 

and  mterest  as  such  lord  a  certain  quantity  oi  tne 
waste  or  sheep-gates.     By  a  subsequent  section, 
reciting  that  the  waste  was  of  such  small  value  as 
not  to  bear  the  expense  of  being  allotted,  the 
commissioners  were  empowered  to  set  it  out  in 
one  inclosure,  and  to  regulate  the  stint  among 
the  owners  of  land  entitled  to  rights  of  common, 
awarding  them  sheep-gates  in  proportion  to  their 
several  rights.   The  proprietors  or  persons  entitled 
to  the  greater  part  of  these  sheep-gates  were  then 
empowered,  with  the  assent  of  the  lord,  to  appoint 
commissioners  to  divide  this  stinted  pasture  into 
allotments  to  and  amongst  the  proprietors  of  the 
said  common  or  waste  lands  in  proportion  to  their 
respective  rights  and  interests  therein.    A  further 
section  reserved  to  the  lord  the  right  to  enjoy, 
search  for  and  work  all  mines,  minerals  and  other 
rights  and  privileges  on  the  said  waste  (except 
the  right  to  the  soil  thereof,  for  which  a  compen- 
sation was  thereinbefore  directed  to  be  made  in  as 

(0  L.  R.,  1 C.  P.  490  }  14  L.  T.,  N.  S.  484 ;  34  L.  J.,  K.  S.  18. 
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fill],  ample  and  beneficial  a  manner  as  if  the  act  iftswiii.4. 
had  not  been  made).     The  lord  claimed  the  right  BoHammr, 
of  shooting  over  the  sheep-gates  and  brought  an  ^'^' 
action  agaimst  the  owner  of  one  of  them  for 
sporting  over  it     The  Court  of  Common  Fleas 
(Erhy   C.    J.,    ByleSy   Keating    and    Montagu 
Smith,  JJ.)  held  that  the  effect  of  the  act  was  to 
take  away  from  the  lord  the  right  to  the  soil  of 
the  waste,  and  with  it  the  right  of  sporting. 

In  Lord  Lecon/ield  v.  Dixon  Cw),  by  a  private  ^'^JJJ^ 
Inclosure  Act  an  allotment  was  directed  of  certain 
waste  lands.     By  sect.  24,  the  mines,  &c.  under  Lw^'^^jrht* 

•^  '  '  tareg  WMt«  or 

the  allotment  were  not  to  be  taken  into  the  "j|^'^"" 
valuation  of  the  allotments,  they  being  reserved  !»*«*••«*• 
to  the  lord  by  sect.  32,  subject  to  the  reservations 
in  the  act  The  allotments  were  to  be  the  free- 
hold of  the  allottees.  By  sect  34  it  was  provided 
that  the  lord  should  have  all  rents  and  piscaries, 
fishing,  hunting,  hawking  and  fowling,  and  all 
heasta  and  birds  considered  as  game,  and  all  other 
royalties,  liberties,  privileges,  franchises,  pre- 
eminences, jurisdictions  and  appurtenances,  in  as 
ample  a  manner  as  they  are  now  or  have  been 
heretofore  used,  exercised  or  enjoyed  by  him,  or 
as  he  might  or  could  have  held,  used,  &c.  the 
same  in  case  the  act  had  not  been  passed.  That 
section  contained  no  reference  to  mines,  but 
fiect  35  reserved  them  to  the  lord  with  certain 
powers  of  search  and  working.  Before  this  act 
there  was  no  right  of  free  warren  in  the  lord. 
The  Court  of  Exchequer  {Kelly y  C.  B.,  Bramwell, 

(»)  L.  K.,  2  Ex.  202  i  16  L.  T.,  N.  S.  19  ;  86  L.  J.,  Ex.  102. 


BotBU, 
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1  k  2  win.  4.  Channell  and  PigotL  BB.)  held  tliat,  under  these 

c.  8S,  1. 10.  ,  ^        ^  /  ... 

Lord  Leeon-  circumstances  the  case  did  not  fidl  withm  the 
principle  of  Ewart  y.  Graham  (x),  and  that  the 
Inclosure  Act  did  not  confer  or  reserve  to  the 
lord  an  exclusive  right  of  sporting  over  the  allot- 
ments; but  this  judgment  was  reversed  by  the 
Court  of  Exchequer  Chamber  (y)  {Bovilly  C,  J., 
WilleSy  Blackburn^  Mellor^  Shee  and  Montagu 
Smithy  JJ.)>  who  held  that  the  case  fell  within 
the  rule  of  Ewart  v.  Graham  {x\  and  that  an 
exclusive  right  of  sporting  over  the  allotments  was 
reserved  to  the  lord. 

^?^  "'  "^^  ^^^^  ^^  Hilton  ▼•  Bowes  {z)y  taken  with  the 

case  of  Robinson  v.  Wray  (a),  seems  to  point  that 
the  rule  in  these  cases  is,  that  if  the  soil  on  an 
inclosure  remains  in  the  lord,  the  right  of  shooting 
remains  also ;  but  if  the  soil  is  taken  from  the 
lords  and  vested  in  the  tenants,  the  lords  lose  the 
right  of  shooting.  In  Hilton  v.  BDtDes{z)y  a 
manor,  with  the  waste  and  right  of  sporting,  was 
conveyed  to  trustees,  in  trust  ior  the  owner  of 
ancient  tenements  within  the  manor.  By  an  award 
under  the  Inclosure  Act,  8  &  9  Vict.  c.  118,  the 
waste  of  the  manor  was  converted  into  a  stinted 
pasture,  and  a  certain  number  of  stints  allotted  to 
the  trustees  as  lords  in  trust  of  the  manor,  and  a 
proportionate  number  to  each  freeholder,  ancient 
or  otherwise.     The  award  provided  that  the  rights 

(»)  7  H.  L.  Caa.  831. 
(y)  L.  R..  S  Ex.  30 ;  17  L.  T.,  N.  S.  228, 
(O  L.  R.,  1  Q.  B.  359  ;  36  L.  J.,  (J.  B.  122 ;  14  L.  T.,  N.  8. 
fil2;7B.  &S.  223. 

(fl)  L.  R.,  1  C.  P.  490 ;  14  L.  T.,  N.  8.  434. 
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to  Gnme  and  mines  shonld  not  be  interfered  with,  i  *'^!!*  *• 
but  that  each  person  should  have  the  same  right  ^Qf^^^ 
he  would  have  had  if  the  award  had  not  been  **^**^ 
made.    It  was  held  by  the  Court  of  Queen's 
Bench {Cockburnf  C.  J.,  and  Blackburn,  J,),  that 
the  effect  of  the  award  was  to  vest  the  soil  of  the 
stints  in  the  lords  in  trust  and  in  the  freeholders 
as  tenants  in  common,  and  to  leave  in  the  lords 
the  right  of  shooting,  so  that  that  right  became 
seyered  from  the  soil  and  became  an  incorporeal 
right  in  gross. 

In  Musgrave  v.  Foster  (J)  it  was  held,  that  the  jjj*"*^^- 
Inclosnre  Commissioners  have  power,  under  the  Fowwof 
11  &  12  Vict.  c.  99,  s.  6,  to  make  it  a  condition  of  S^""*"^ 
the  inclosure  of  a  waste  that  the  right  of  sporting 
shaU  be  severed  from  the  soil,  and  the  tenement 
thus  created  shall  remain  in  the  lord,  whilst  the 
soil  is  allotted  to  others. 

In  Sowerby  v.  Smith  (c\  an  Inclosure  ^^  ^JSJ'*''^' 
directed  that  the  commissioners  thereby  appointed 
should  allot  to  the  lady  of  the  manor,  her  heirs  and 
assigns,  a  certain  proportion  in  value  of  the  land 
to  be  inclosed,  in  lieu  of  and  as  a  full  compensation 
for  the  right  and  interest  of  such  lady  in  the  soil 
of  the  said  land,  and  allot  the  residue  among  the 
other  persons  entitled  to  rights  of  common,  and 
that  the  several  allotments  should  be  vested  in  the 
aUottees  in  fidl  satisfaction  of  all  rights  of  com- 
mon and  other  interests  whatever  in  the  said  land 
(except  such  manorial  rights  as  were  thereinafter 

(J)  L.  R,  6  Q.  B.  690  J  40  L.  J.,  Q.  B.  407  ;  24  L.T.,  N.  8. 
614;  19  W.R.  1141. 
ie)  L.  R.,  S  C.  P.  514  |  48  L.  J.,  C.  P.  290  ;  31  L,  T.,  N.  8. 
209 ;  23  W.  K.  79. 
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1  ft swiu.  reserved  to  the  lady  of  the  manor,  her  heirs  and 
fiote^r^  assigns),  and  that  all  rights  of  common  should 
umith.  cease  on  the  said  land.     The  reservation  clause 

provided  that  nothing  in  the  act  should  prejudice 
the  title  of  the  lady  of  the  manor  to  the  seignorj 
or  royalties  incident  thereto,  but  she  should  hdd 
and  enjoy  all  rights  and  rights  of  fishery,  and 
liberty  of  hawking,  hunting,  coursing,  fishing  and 
fowling,  &c.,  and  all  other  rights  incident  to  the 
lord  or  lady  of  the  said  manor,  in  the  same  way 
they  had  been  held  by  the  lady  thereof  and  her 
ancestors.  It  was  held  by  the  Court  of  Common 
Pleas  {Keating  and  Grove j  JJ.),  that  the  act  did 
not  reserve  to  the  lady  the  right  of  shooting  which 
she  possessed  over  the  land  the  subject  of  the  act, 
by  virtue  of  her  ownership  of  the  soil,  as  all  the 
reservation  clause  reserved  were  manorial  rights; 
that  the  case  fell  within  the  rule  in  Bruce  v.  Hel- 
liwell{d\  and  that  Ewart  v.  Graham  {e)  did  not 
apply.  Honyman^  J.,  who  dissented  fi*om  this 
judgment,  held  that  the  case  was  governed  by 
Ewart  V.  Graham  {e).  The  judgment  of  the 
Court  of  Common  Pleas  was  affirmed  by  the 
majority  of  the  judges  in  the  Exchequer  chamber 
{Cockburn,  C.  J.,  Bramwelly  B.,  Mellor^  J.,  and 
Amphlett^  B.)  holding  that  this  case  was  distin- 
guishable fix>m  Ewart  v.  Graham  (e).  But  Ckasby 
and  Pollock,  BB.,  who  dissented  firom  the  rest  of 
the  court,  agreed  with  Mr.  Justice  Honyman^  that 
the  case  was  not  distinguishable  fix>m  Ewart  v. 
Graham  {e). 

(^  5  H.  &  N.  609;  10  L.  J.,  Ex.  297. 
(0  7  H.  L.  Cos.  831;  29  L.  J.,  Ex.  88. 
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The  killing  of,  or  coursing  or  hunting  hares  ii  t  w  vict 
(which  are  included  in  the  term  "game")  by  the  KiuiBgham. 
owner  or  occupier  of  lands,  having  the  right  of 
killing  game  thereon,  is  authorized  by  11  &  12 
Vict  c*  29,  and  exempted  from  the  government 
duty  finr  the  licence  to  kill  game  by  23  &  24  Vict, 
c.  90,  &  5,  exception  and  exemption  4  (/). 

The  11  &  12  Vict.  c.  29,  intituled  "An  Act  ii&nvicu 
to  enable  Persons  having  a  Bight  to  kill  Hares  KiiiiDg  huts, 
in  England  and  Wales  to  do  so,  by  themselves 
or  Persons  authorized  by  them,  "without  being 
required  to  take  out  a  Game  Certificate"  (^), 
after  recitbg  that  by  48  Geo.  3,  c.  55,  52  Geo.  3, 
c.  93,  and  3  &  4  Vict.  c.  17  (now  repealed), 
'^  certain  duties  of  assessed  taxes  were  granted 
to  her  Majesty  the  Queen  upon,  amongst  other 
things^  every  person  who  shall  use  any  dog,  gun, 
net  or  other  engine,  for  the  purpose  of  taking  or 
killing  any  game  whatever,  or  shall  assist  in  any 
manner  in  the  taking  or  killing  of  any  game ;" 
and  that  '^  by  divers  laws  now  in  force  penalties 
are  imposed  on  all  persons  taking  or  killing,  or 
assisting  in  the  taking  or  killing  of,  amongst 
other  things,  any  game  whatever,  who  shall  not 
have  obtained  a  certificate  of  the  due  pa3m:ient  of 
such  duties:"  and  that  "  it  has  been  found  that 
much  damage  has  been  and  is  continually  done  by 
hares  to  the  produce  of  inclosed  lands,  and  that 
great  losses  have  thereby  accrued  and  do  accrue 
to  the  occupiers  of  such  lands ;''  and  that  "  it  is 

(f)  See  ante,  pp.  88,  84. 

<y)  Paaeed  the  22nd  Jnljr,  184S. 
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11  *  19  Viet  expedient  that  persons  in  the  actual  occupation  of 
such  inclosed  lands,  or  the  owners  thereof,  who 
have  &e  right  of  killing  game  thereon,  should 
be  allowed  to  take,  kill  and  destroy  hares  thereon, 
without  the  payment  of  the  said  duties  of  assessed 
taxes,  and  without  the  incurring  of  anj  of  the 
penalties  above  mentioned ;"  by  sect.  1  enacts, — 
PmntintiM  "  That  fiom  and  after  the  passing  of  this  act  it 
todojed^^    shall  be  lawful  for  any  person,  being  in  the  actual 
*°**'^*™nu  occupation  of  any  inclosed  lands  (A; — or  for  any 
Sira^thoat  ^^^^^  thereof  who  has  the  right  of  killing  game 
J^JJU***"^"  thereon, — by  himself  or  by  any  person  directed 
Sect  L         or  authorized  by  him  in  writing,  according  to  the 
form  in  the  schedule  to  this  act  annexed  (t),  or  to 
the  like  effect,  so  to  do,  to  take,  kill  or  destroy 
any  hare  then  being  in  or  upon  any  such  inclosed 
lands,  without  the  payment  of  any  such  duties 
of  assessed  taxes  as  aforesaid,  and  without  the 
obtaining  of  an  annual  game  certificate''  [now  an 
excise  ^  licence  to  kill  game"  (A)]  • 
BMflrratioD        Agreements  reserving  game  to  the  landlord 
are  still  to  be  in  force,  for  this  section  does  not 
in  any  way  afiect  the  right  as  between  land- 
lord and  tenant  of  killing  and  taking  the  game, 
including  the  hares.     The  occupier  may  be  an 
under-tenant  or  servant  rent  firee,  even,  if  in 
actual  occupation  of  the  land  (/)• 

There  is  no  concurrent  right,  as  has  been  sup- 

(A)  8ee  post,  p.  141. 

(i)  See  Form  23,  post,  p.  161. 

(ft)  23  &  24  Vict  c.  90,  8.  6,  ante,  p.  88. 

(0  Ass.  Tax.,  App.  Caa.  No.  2892  (1855). 


Ch.  7. — Landlord  and  Tenants  Rights^  tfc»  137 

posed,  in  both  the  owner  and  occupier  to  Irill  or  ^^  *i*7'«^ 
authorize  another  person  to  kill  hares  on  the  same  vo  right  m 
lands;  and  therefore  two  persons  cannot  register  aud  tenant  to 
under  separate  characters.    For  instance,  where 
the  landlord  reserved  the  game,  but  omitted  to 
introduce  a  covenant  that  his  tenant  should  not 
take  the  game;  the  tenant  had  registered,  and 
the  appellant  claimed  under  him  as  servant ;  the 
judges  confirmed  the  surveyor's  charge  of  duty  on 
the  servant  on  the  ground  that  there  was  not 
a  concurrent  right  (m).    For  the  same  reason, 
the  person  duly  authorized  by  either  owner  or 
occupier  cannot  exercise  the  right  concurrently 
with  the  owner  or  occupier  so  authorizing  him. 
Sect.  2  enacts, — "  That  no  owner  or  occupier  Authority  to 

'  ^  kill  harm  to 

of  land  as  aforesaid  shall  be  authorized  to  grant  ^o  limited  to 
or  continue,  under  the  provisions  of  this  act,  2Ue^"an 
authority  to  more  than  one  person,  at  one  and  °°^,g*5f*i[Jj^' 
the  same  time,  to  kill  hares  upon  his  land  within  JJ'^S^S*"^ 
any  one  parish — [which  is,  by  sect.  7,  to  include  gj  ^*J*  ®* 
*  any  hanilet,  township,  tithiug,  or  extra-parochial  ^^''SJiJjJ 
place,'] ;— and  that  he  shall  deliver  the  said  autho-  "»« ~"*' 
rity,  or  a  copy  thereof,  or  cause  the  same  to  be  ^^^  *' 
delivered,  to  the  clerk  of  the  magistrates  acting 
for  the  petty  sessions  division  within  which  the 
said  lands  are  situate,  who  shall  forthwith  register 
the  same,  and  the  date  of  such  registration,  in 
a  book  to  be  kept  by  him  for  such  purpose,  which 
book  shall  be  at  all  reasonable  times  open  to  the 
inspection   of   the   clerk   of  the    commissioners 
acting  in  the  execution  of  the  acts  for  assessed 

(ot)  Ajir.  Tax.,  App.  Gas.  No.    2dl7  (1854)  \  Woolryeb, 
6.  L.  69. 
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taxes,  or  of  any  of  the  collectors  of  assessed  taxes 
within  such  district; — and  the  said  authority,  so 
soon  as  it  shall  hare  been  registered  as  aforesaid, 
shall  be  held  good  until  after  the  first  day  of  Feb- 
ruary in  the  year  following  that  within  which  the 
same  is  granted  unless  the  same  be  previously 
revoked,  and  notice  of  such  revocation  be  given 
to  the  clerk  of  the  magistrates  as  aforesaid  (m); — 
and  the  said  registered  authority,  or  the  unrevoked 
register  thereof,  shall  be  good  and  sufficient  evi- 
dence of  the  right  of  the  person  to  whom  autbo- 
rity  is  given  by  the  same  to  kill  hares  upon 
the  lands  mentioned  within  the  same  without 
having  obtained  an  excise  ^*  licence  to  kiU 
game"(n). 

Only  one  person  at  a  time  can  hold  such  autho- 
rity under  this  enactment.  A  form  of  this  book 
is  given  in  Oke's  '^  Magisterial  Formulisf'  (o).  It 
is  recommended  that  the  authority  be  given  in 
duplicate,  and  one  kept  by  the  magistrate's  clerk, 
the  other  by  the  person  authorized  to  kiU  hares, 
with  a  certificate  of  the  clerk  thereon  of  its  having 
been  registered ; — or  probably  a  copy  only  will  be 
sufficient  for  the  clerk  if  he  has  the  opportunity 
to  compare  it  with  the  original  (/?). 

Sect.  3  enacts, — "  That  no  person  so  directed 
or  authorized  to  kill  any  hare  as  aforesaid  shall, 
unless  otherwise  chargeable,  be  liable  to  any  duties 
of  assessed  taxes  as  gamekeeper.'* 

(m)  See  Fonn  of  Eevocation,  post,  Form  24,  p.  152. 
(n)  23  &  24  Vict  c.  90,  b.  6,  ante,  p.  84. 
(o)  See  Oke'8  "Formalist,"  5th  ed.,  p.  756. 
(,p)  See  Form  23,  post,  p.  151. 
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Sect.  4  enacts, — ^^  That  from  and  after  the  n  &  12  vict. 
passing  of  this  act  it  shall  be  lawful  for  anj  Toatendto 
])erson  to  pursue  and  kill,  or  to  join  in  the  pursuit  MmtinK.^'^ 
and  killing  of,  any  hare  by  coursing  with  grey-  *~^** 
liounds,  or  by  hunting  with  beagles  or  other  hounds, 
without  having  obtained  an  ''excise  licence  to 
kill  game." 
The  same  exemption  is  preserved  in  23  &  24  penomiu- 
let.  c.  90,  8.  o,  exception  3  and  exemption  4  (r).  kuung  bans. 
Before  this  act  of  11  &  12  Vict.  c.  29,  any  person 
who  joined  a  pack  of  harriers,  or  went  out  coursing, 
not  haying  obtained  a  game  certificate,  was  liable 
to  be  surcharged  under  the  52  Geo.  3,  c.  93,  and 
54  Geo.  3,  c.  141,  unless  the  owner  of  the  pack 
or  some  subscriber  to  it  who  held  such  certificate 
were  present;  but  it  is  not  so  now  (*).     Where 
appellants  were  beating  for  game^  and  not  merely 
assisting  a  certificated  person  who  had  two  grey- 
hounds and  a  spaniel;  the  greyhounds  belonged 
to  him,  but  the  spaniel  did  not;  it  was  held  they 
were  liable  to  the  duty,  on  the  ground  probably  of 
the  active  part  they  took  {t).     Where  the  parties 
are  not  authorized  to  course  hares  on  the  lands 
they  are  on,  and  have   other  dogs  than  those 
warranted  by  this  section,  they  are  also  liable  \u)\ 

(r)  See  ante,  pp.  S3, 84. 

(1)  Ass.  Tax.,  App.  Cas.  No.  2276.  As  to  the  old  law  where 
unqualified  persons  went  oat  with  qualified,  see  Motion  t.  Jtogers, 
4  Etp.  217  ;  Clarke  t.  Braughton,  8  Camp.  328 ;  Ux  parte 
f^^ltetttrr,  4  M.  &  R.  5  ;  9  B.  &  C.  61 ;  LefcU  T.  Taylor,  15 
1^  460  {  J2.  T.  Newman,  Lofft,  178  ;  Walker  y.  Newmam^ 
3  B.  &  B.  1. 

(0  Ass.  Tax.,  App.  Caa.  No.  1388,  in  1840. 

(«)  Ass.  Tax.,  App.  Cas.  No.  2203. 
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but  not  where  they  have  another  dog,  a  spaniel 
for  instance,  with  those  which  are  authorized  to 
be  U8ed(jr).  Of  course  the  common  law  as  to 
trespass  is  not  affected  by  this  act  (y). 

Sect.  5  enacts, — *^  That  nothing  herein  contained 
shall  extend  or  be  taken  or  construed  to  extend  to 
the  making  it  lawful  for  any  person,  with  intent 
to  destroy  or  injiu-e  any  hares  or  other  ffame,  to 
put  or  cause  to  be  put  any  poison  or  poisonous 
ingredient  on  any  ground,  whether  open  or  in- 
closed, where  game  usually  resort,  or  in  any  high- 
way, or  for  any  person  to  use  any  fire-arms  or  gun 
of  any  description,  by  night,  for  the  purpose  of 
kiUing  any  game  or  hares." 

The  laying  of  poison  in  these  places,  with  intent 
to  kill  game,  is  punishable  under  1  &  2  Will.  4, 
c.  32,  s.  3,  by  a  penalty  not  exceeding  10/. ;  and  by 
the  26  &  27  Vict.  c.  113,  s.  3,  the  mere  placing  of 
poisoned  gi^n,  seed  or  meal  on  ground,  or  other 
exposed  situation,  is  punishable  in  like  manner  (z); 
and  by  the  27  &  28  Vict.  c.  115,  s.  2,  placing 
poisoned  flesh  in  fields  is  also  punishable. 

This  section  imports  a  new  restriction  into  the 
game  laws,  and  clearly  prohibits  (without  a  spe- 
cific penalty  being  attached)  any  person,  whether 
licensed  or  not,  when  entitled  to  kill  the  game  or 
hares,  from  doing  so  by  night  {a).  Night  is  (by 
11  &  12  Vict.  c.  29,  s.  7)  to  be  considered  and  is 
thereby  declared  '^  to  commence  at  the  expiration 


(ao)  Afls.  Tax.,  App.  Cas.  No.  2438. 

(y)  See  1  &  2  Will,  i,  c.  82,  s.  85,  post,  Chap.  YUI.,  p.  167. 

(z)  See  Chap.  X.,  pogt,  p.  192. 

(a)  Pateraon,  G.  L.  149. 
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of  the  first  hour  after  sunset,  and  to  conclude  at  "  *"y*^- 

'  ,  c.  29,  a.  6. 

the  b^mning  of  the  last  hour  before  sunrise,'' 
vhich  is  the  same   definition  as  in  the  Night 
Poaching  Act,  9  Geo.  4,  c.  69,  s.  12  (A). 
Sect.  6  enacts, — "  That  where  any  tenant  of  Agw«n«nt8 

,  ,  reterrlng 

any  land  for  life  or  lives,  years  or  otherwise,  now  game  to  d* 

^    '  *^  •till  In  lorcc. 

18  or  hereafter  shall  be  bound  bj  any  agreement  ^^^  ^ 
[which,  by  sect.  7,  includes  *  any  covenant,  pro- 
viso, promise,  undertaking,  condition  or  reserva- 
tion'] not  to  take,  kill  or  destroy  any  game  upon 
any  lands  included  in  such  agreement,  then  and 
in  all  such  cases  nothing  herein  contained  shall 
extend,  or  be  taken  or  construed  to  extend,  to 
authorize  or  empower  such  tenant  to  take,  kill  or 
destroy  any  hare  upon  any  such  lands  so  included 
in  such  agreement,  or  to  authorize  any  other  per- 
son to  kUl  or  destroy  any  hare  upon  any  such 
lands." 

As  this  act  strictly  preserves  the  right  of  killing  »eMrv»tton 
game,  including  hares,  the  observations  stated  in 
reference  to  the  1  &  2  Will.  4,  c.  32,  s.  7,  apply  (c). 

Several  cases  have  been  recently  decided  upon  Hecent  aed- 
various  points,  as  to  the  rights  of  the  lessee  oi  aa  to  landlord 

*  ,  ■«     •  1     *"**  tenant, 

footings,  and  the  agricultural  tenant.  With 
regard  to  the  head  of  game  that  may  be  kept,  it 
was  held,  in  Birhbeck  v.  Paget  (d\  that  a  demise  BirHbtcky. 
of  the  exclusive  right  of  sporting  over  a  fium  did 
not  justify  the  lessee  turning  game  upon  it  that 
had  not  been  bred  there  in  the  ordinary  way. 
As  to  how  the  lessee  was  to  exercise  the  rights 

(6)  See  Chap.  XIV.,  post,  p.  266. 
{&)  See  ante.  p.  1 17. 
{d)  31  Bear.  403. 
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Recent  deci-    demised  to  him,  it  was  held,  in  Hilton  v.  Green  (e\ 

Blon  as  to  '  '  ^  '' 

i^ord  and   j^jjat  a  person  having  an  agreement  for  shooting 
j/iuony.       over  a  fitrm  was  only  entitled  to  exercise  that 
ExerdM  of    ^ght  in  a  reasonable  and  ordinary  way,  and  had 
rightofahoot-  jjq  right  to  tread  down  fields  of  standing  crops  at 
a  time  when  it  was  not  usual  or  reasonable  so  to 
do;   and  that  he  had  no  right,  without  express 
leave,  to  turn  rabbits  on  to  the  fimn,  and  if  he  did 
so,  he  was  liable  to  the  occupier  for  the  damage 
done  to  the  crops  by  the  rabbits  or  the  progeny  of 
the  rabbits  thus  turned  in  by  his  express  or  im- 
plied authority,  without  the  occupier's  licence. 
Covenant  to  The  cffcct  of  a  coveuaut  by  the  lessor  to 

weiiitocked.  leavc  the  estate,  at  the  end  of  the  term,  well 
^j2P«*v.  stocked  with  game,  was  considered  in  Hooper 
V.  Clark  (/) ;  there  C.  granted  and  demised  by 
deed  the  exclusive  right  and  licence  to  take 
and  kill  game  on  certain  land,  with  the  use  of 
a  cottage,  to  the  defendant  for  a  term  of  seven 
years;  and  the  defendant  covenanted  (amongst 
other  things)  that  he  would  at  the  end  of  the 
term  leave  the  estate  as  well  stocked  with  game  in 
all  respects  as  the  same  then  was.  C.  assigned 
his  reversion  in  the  land  to  the  plaintiff,  and  at 
the  end  of  the  term  brought  an  action  against 
the  defendant  for  not  leaving  the  estate  as  well 
stocked  with  game  in  all  respects  as  the  same 
was  at  the  time  of  making  the  demise.  On  a 
demurrer  to  the  declaration  on  the  grounds — 
(I)  that  the  demise  was  not  one  to  which  a  rever- 

(0  8  F.  &  F.  811. 

(/)  L.R,  2Q.B.200;  8B.&S.160;  86  L.  J.,  Q.  B.  78  ; 
16  L.  T.,  N.  S.  162. 
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8ion  was  incident,  (2)  that  the  covenant  to  leave  R*centdeci- 
land  as  well  stocked  with  rame  as  at  the  time  of  J«»di<>«»  »n«i 

o  ^  ^  tenant. 

the  demise  was  not  a  covenant  which  ran  with  the  ^^p^  y. 
land,  the  Court  of  Queen's  Bench  (Cockburn,  ^'"'**' 
C.  J.,  Blackburn  and  Lush,  J  J.)  held  that  the 
declaration  was  good,  and  the  action  would  lie,  as 
the  demise  was  not  a  mere  licence,  but  the  grant 
of  an  incorporeal  hereditament,  and  that  the  cove- 
nant touched  the  reversion,  and  by  virtue  of  the 
32  Hen.  8,  c.  34,  the  assignees  could  sue  on  it. 

Although  the  committee  on  the  game  laws  of 
1846  reported  against  the  proposal  that  an  action  on 
the  case  would  be  a  fitting  or  practical  remedy  for 
damage  done  to  growing  crops  by  game,  yet,  in  Action  for 
recent  cases,  actions  have  been  brought  with  sue-  by  gwne. 
cess  by  tenants  for  such  damages ;  the  two  cases 
of  Morgan  v.  Griffith  (g)  at  law,  and  Er shine  v. 
Adeane  {h)in  equity,  will  illustrate  this  class. 

In  Morgan  v.  Griffith  {g),  Griffith  agreed  to  Morgan  y. 
hire  ttom  Morgan  certain  grass  land,  on  the  terms  u,„^^  ^y 
of  a  lease  that  was  to  be  signed  at  a  future  date.  "^bita. 
Griffith,  on  entering  on  the  land,  found  it  overrun 
with  rabbits,  and  declined  to  sign  the  lease,  on  it 
being  presented  to  him,  unless  Morgan  would 
promise  to  destroy  the  rabbits.     Morgan  refiised 
to  have  a  clause  inserted  in  the  lease  binding  him 
to  do  this,  but  verbally  agreed  that  he  would. 
Griffith  thereupon  signed  the  lease,  which  pro- 
that  the  tenant  would  not  hunt,  shoot  or 


(g)  L.  B.,  6  Ex.  70. 

(A)  L.  B.,  8  Ch.  756 ;  42  L.  J.,  Ch.  849 ;  29  L.  T.,  N.  S.  784  ; 
21  W.  R,  802. 
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Recent  dect-  sport  on  the  land,  or  destroy  any  game,  but  would 
landioni  and  preserve  the  same,  and  would  allow  the  landlord 
and  his  friends  at  any  time  to  hunt,  shoot  or  sport 
Morgan  did  not  destroy  the  rabbits,  and  Griffith 
sued  him  in  the  county  court  for  the  damage  done 
by  them  to  the  grass  and  crops.  On  the  trial 
the  judge  admitted  evidence  of  the  verbal  agree- 
ment, and  the  jury  found  for  Griffith;  and  on 
appeal  the  Court  of  Exchequer  {Kelly^  C.  B., 
Piffotty  B.)  held  this  evidence  was  rightly  ad- 
mitted, as  the  verbal  agreement  was  collateral  to 
the  lease. 

In  Erskine  v.  Adeane{k),  a  farmer,  being  in 
treaty  for  a  lease  of  a  farm,  declined  to  take  it,  on 
account  of  the  quantity  of  game.  The  lessor 
thereupon  promised  that  he  would  kill  down  the 
game,  and  would  not  let  the  shooting,  and  that^ 
for  the  future,  only  a  little  winged  game  would  be 
kept  for  shooting  by  the  lessor  and  his  fiiends ;  in 
fact,  what  the  farm  would  naturally  raise.  The 
lessor,  however,  refused  to  allow  this  to  be  in- 
serted in  the  lease,  and  by  the  lease  all  game  was 
reserved  to  the  lessor,  and  the  exclusive  right  for 
himself  and  friends  to  shoot  and  sport.  A  great 
quantity  of  game  was  kept  up  by  the  lessor.  The 
Master  of  the  Bolls  held,  that  the  tenant  could 
not  claim  compensation  for  the  damage  done  by 
the  game ;  but,  on  appeal,  the  Lords  Justices  held 
that  there  was  a  binding  collateral  agreement  to  kill 
down  the  game ;  that  the  case  fell  within  Morgan 

(A)  L.  B.,  8  Ch.  756  I  42  L.  J.,  Ch.  849  j  29  L.  T.,  N.  S. 
784 ;  21  W.  R.  802. 


Ch.  1.— Landlord  and  Tenant's  Rights,  Sfc.  146 

V.  Griffith  {I),  and  that  the  tenant  was  entitled  to  Becent 
compensation  for  the  damage  done  bj  the  game,    landiom  SU^ 

The  question  as  to  what  are  the  precise  rights  sights  of 
conferred  upon  a  tenant  of  shootings,  and  what  Ia^!^. 
power  he  had  against  his  landlord,  has  also  been 
considered  in  several  cases.    It  has  been  decided  wo  right  to 

^  Toteatoountj 

that  a  tenancy  of  shootings  is  not  a  tenancy  of  «*ection. 
such  a  nature  as  will  give  the  occupier  a  right  to 
vote  at  an  election  for  county  members,  although 
he  is  rated  in  respect  of  such  right. 
In  Bird  v.    Great  Eastern   Railway    Com"  ^/'l^^-^**?/ 

•^  jMtum  Rati' 

pany  (m),  it  was  decided  that  a  person  who  has  ^^if- 
a  right  of  sporting  over  certain  lands  for  a  fixed 
tenn,  which  he  holds  by  an  agreement  in  writing 
not  under  seal,  has  no  interest  in  the  lands  suffi- 
cient to  entitle  him  to  claim  compensation  jQrom 
the  railway  company,  under  the  Lands  Clauses 
Consolidation  Act  (71),  in  respect  of  damage  to  his 
right  of  sporting ;  and  the  Court  intimated  that 
had  the  agreement  been  under  seal  it  would  have 
made  no  diiBference. 

In  Pattisson  v.   Gilford  (0),  the  point  was  ^^''' 
raised,  how  far  the  lessor  could  be  restrained  from 
threatening  acts,  which  might,  when  done,  be  pre-  «*•  }<>  p«j«- 
judicial  to  the  tenant's  right  of  shooting.  The  owner  '•'sws. 
pf  an  estate,  over  which  the  shooting  had  been  let 
for  a  term  of  years,  issued  particulars  of  sale  of 
the  estate  in  thirteen  lots,  stating  that  the  estate 

(0  L.  R.,  6  Ex.  70.  See  alao  Dawson  v.  Lord  Otiw  Fitzgerald, 

L  R,  I  Ex.  Div.  257. 

(w)  11  Jnr.,  N.  S.  782;  34  L.  J.,  C.  P,  366j  19  C.  B.,  N.  S.  208. 

(«)  8  &  9  Vict.  c.  18. 

(o)L.K.,  18Eq.259. 
O.  n 
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contained  several  plots  of  accommodation  and 
building  land  suitable  for  the  erection  of  yillas 
and  residences,  and  describing  one  lot  in  par- 
ticular as  well  situated  for  the  erection  of  a  house* 
The  particulars  showed  that  it  was  intended  to 
make  a  road  through  the  estate  and  dedicate  it  to 
the  public ;  but  they  gave  full  notice  of  the  right 
of  shooting,  and  stated  the  lots  would  be  sold  sub- 
ject thereto.  An  injunction  was  applied  for  to 
restrain  the  defendant  ofiering  the  estate  for  sale 
for  building  purposes,  or  otherwise  dealing  with 
the  estate  so  as  to  inter&re  with  or  prejudice  the 
due  exercise  and  enjoyment  by  the  plaintiff  of  his 
right  of  shooting;  but  this  the  Master  of  the 
Bolls,  imder  the  facts  of  the  case,  refiiscd  to 
grant 

In  Gearns  v.  Baker  (9),  the  question  was  raised, 
whether  a  landlord,  who  has  demised  for  a  term 
Lcssorcutting  of  ycars  the  right  of  shooting  over  his  lands,  is 
thereby  prevented  &om  doing  acts  connected  with 
the  ordinary  management  of  the  property,  which 
would  prejudicially  affect  the  shooting,  such  as 
cutting  such  timber  as  he  thinks  fit,  in  the  ordi- 
nary management  of  his  hmd.    It  was  in  this  case 
also  proposed  to  put  up  a  saw-mill  on  the  property, 
which  it  was  alleged  would  disturb  the  game. 
It  was  proved  on  behalf  of  the  plaintiff  that  the 
game  would  be  disturbed :  on  behalf  of  the  defen- 
dant, that  the  acts  intended  to  be  done  were  neces- 
sary for  the  management  of  the  estate.    The  Vice- 
Chancellor  Hall  granted  an  injunction,  but  on 

(q)  L.  R.,  10  Ch.  855* 


Oearns  v. 
Baker* 


timber. 
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appeal  the  injnnction  was  dissolved.    The  Lord  Reeentdcci. 
Justice  James  said :  ^'  It  is  preposterous  to  sup-  uuuiiord  and 

1  -  1.1/.       tenant's 

pose  that  a  man  who  grants  a  shooting  lease  lor  rights. 
twenty-one  years  is  to  be  dictated  to  by  the  court  2^^^  ^' 
88  to  whether  he  shall  cut  down  a  tree  or  remove 
a  coppice,  because  by  so  doing  he  would  be  driving 
away  the  hares  or  interfering  with  the  pheasants." 
The  Lord  Justice  Mellish  said :  **  The  right  of 
shooting  is  a  right  to  shoot  over  the  land  as  the 
land  may  happen  to  be  at  the  time^  the  landlord  of 
course  not  doing  anything  for  the  express  purpose 
of  injuring  the  right  of  shooting." 

The  question  as  to  how  &r  a  landlord  could 
avail  himself  of  a  condition  of  re-entry  on  a  breach 
of  a  condition  by  the  tenant  as  to  game  was  con- 
sidered in  Stevens  v.  Coptt  (r) ;  there  the  defendant  stamt  r. 
was  lessee  of  a  ferm  for  a  term  of  ninety-nine  years 
from  23rd  December^  1825.  In  the  lease  there  Ke-cntiyon 
was  a  reservation  to  the  landlord  of  all  game  and  condition. 
wild  fowl,  with  liberty  to  hunt,  shoot  and  sport  at 
all  times,  and  a  proviso  that  if  the  lessee,  his  exe- 
cutors, administrators  and  assigns,  or  any  tenant, 
under-tenant  or  occupier  of  the  premises  demised 
should  at  any  time  during  the  term  thereby  granted 
be  lawfidly  convicted  of  any  offence  against  any  of 
the  present  or  future  game  laws,  the  lessor  might 
re-enter,  and  the  lease  should  cease  and  determine. 
In  1867  the  occupier  of  the  premises  was  con- 
victed for  killing  game  without  a  game  certificate. 
The  assignee  of  the  reversion  thereupon  brought 
ejectment.  The  Court  of  Exchequer  {Kelly ,  C.  B., 

(r)  L.  B.,  4  Ex.  20. 

h2 
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Martin,  Ckannell  and  Cleatdff,  BG.)  held  that 
the  action  coidd  not  be  teaiDtaincd :  Kellff,  C.  B., 
on  tlie  ground  that  the  oG^ce  of  which  the  oc- 
cupier hod  been  convicted  was  not  an  ofience 
a^inst  the  "  game  laWe "  within  the  meaning  of 
the  Condition ;  the  other  judges  on  the  ground 
that  the  aaaignee  of  the  reversion  could  not  avail 
himself  of  the  breach  of  the  condition,  inasmuch 
as  the  condition  did  not  touch  or  concern  the  hind 
demised,  ahd  therefore  did  not  run  with  the  Und. 


FORMS  (»>- 

I,  C.  D.,  of  ,  being  the  owner  [or  actnal  occopicf)  of 

'  fbe  fum  [or  lands]  called ,  sitnata  in  tbo  pariah  of , 

in  (bo  coQDt;  of [now  in  the  occnpatiou  of  E.  F.,  if  «• 

oicner  give)  it],  and  being  entitled  lo  and  baving  by  law  Iha 
rigbt  of  killing  tbc  game  npon  the  same,  do  hereby  pro  kait. 

licence  and  pcnaiasion  to  A.  B.,  of (when  and  dnringlha 

period  he  iball  be  dnly  licensed  to  kill  game,  and  tbo  same  mar 
bo  Inwfally  killed  or  taken),  to'pamic,  kill  and  take  any  gojne 
whatever  npon  tbe  said  farm  [or  landsj,  for  his  own  use,  eilbcr 
b/  hnating,  caarsing,  shooting  or  sporting ;  and  tbia  pcrmis^oa 
sbttll  continoD  from  the  day  of  tbc  dels  hereof  for  the  period  of 
montha. 

Given  nnder  my  lumd  nnd  aeni  tiiia         '    day  of  -, 

18    . 

CD.    (L.a.) 


(t)  The  three  first  of  these  shonld  be  under  seal  (we  Bird  r. 
Higgiruon,  2  Ad.  &  Fi.  696;  Brigftock  r.  Jtayiur,  40  J.  P. 
24S);  but  they  may  be  giiea  ia  evidence  before  jnatjcet,  in 
cases  of  anmniary  conviction,  which  are  "crimbal  proceedings," 
without  a  stamp  (33  &  31  Vict.  c.  97,  s.  17);  and  so  may  an 
■grecment  or  a  lease  of  sporting,  which  shoald  be  entered  into 
if  the  sporting  is  for  a  season  or  longer. 
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I,  C.  D.,  of  ■',  being  tho  occupier  and  tenant  of  the  19.  Direction 

fana  and  lands  called  ,  sitnate  in,  &c.,  and  being  as  snch  ^  ^teDant'" 

endded  by  law  io  the  conies  npon  the  same,  do  hereby  give  ^^£?!2j! 
leftTe,  licence  and  permission  to  E.  F.,  of,  &c.  (who  holds  a  vant,  to  uii 
licence  to  kHl  game)  to  pnrsne,  kill  and  take  for  my  nse  any  ^^t.  c  90, 

conies  npon  the  said  farm  and  lands  for weeks  from  this  ■;  ^»  V^^!^ 

date.  "'"'^^'^• 

QiTcn  noder  my  hand  and  seal  this  — —  day  of , 

187. 

CD.    (LA) 


Memorandam  of  Agreement  made  this  .  day  o{  so.  Agree- 

Angnst,18    ,  between  A.  B.,  of,  &c.  (hereinafter  (ailed  Jii^tofBport- 
« lessor")  of  the  one  part  and  C.  D.,  of,  &c.  (herein-  ingoyeriande. 
after  called  '*  lessee")  of  the  other  part  i  -    .     . 
WitDeaseth,  that  tho  lessor  hereby  agrees  to  let,  and  the  lessee 
bcreby  agrees  to  take,  for  the  term  of  one.  year  [or  at  tJie  case 

nay  he]y  from  the day  of now  next  ensoing,  All 

thst  messuage,  honse  and  tenement,  with  the  appurtenances, 

c&Ued ,  and  situate  at,  &c.,  belonging  to  the  lessor*,  and 

DOW  in  the  occupation  of  ■  ;  And  also  the  right  and  liberty 

to  bant,  hawk,  fish,  fowl  and  shoot,  and  to  take,  kill,  and  destroy 
[winged]  game  .and  fish  (to  which  the  lessor  is  legally  entitled), 
but  excepting  hares  and  rabbits  [or  as  the  ease  may  he\  in, 
orer  and  upon  the  lands  thereto  adjoining  and  belonging 

[or  on  a  certain  farm  or  farms  called  ■  ,  situate  in 

the  several  parishes  of ,  and  in  tho  occupation 

of  ,  respectiTcly  containing  ^—  acres  or 

thereabouts], 
[or  on  the  farms  and  lands  particularly  described  in  the 
schedule  hereunder  written], 

at  the  rent  of  £ ;  one  moiety  to  be  paid  on  the of 

next,  and  the  remaining  moiety  on  the  — ^  of       ■    , 

18 

[or  if  ike  term  he  more  than  a  year,  payable  half-yearly, 

on  tiie  —  day  of and  the day  of 

— -  in  every  year  daring  the  said  term]: 


(f )  See  ante,  p.  83. 
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^Vjcrtttment  And  the  parties  do  hereby  farther  agree  as  follows (»):— The 
Tight  of  i^rt-  1^^^^  to  1^7  ^  wages  of  the  present  gamekeeper  of  the  lessoTi 
ing.  ^ith  two  assistants,  and  all  other  and  nsnal  expenses  incnned 

bj,  for  and  in  protecting  the  game,  and  also  the  rent  aforesaid, 
withont  deduction.  If  the  rent  be  not  paid  within  twenty-eigbt 
days  of  the  day  named,  this  agreement  to  bo  Toid,  and  the  term 
to  cease  from  snch  day.  The  lessee  to  pay  and  keep  indemnified 
the  lessor,  and  the  tenants  and  occopiers  of  the  lands,  from  all 
costs,  damages  and  expenses  they  may  respoctively  be  pnt  unto 
by  the  sporting  of  the  lessee  and  his  servants,  or  in  consequeDco 
thereof,  as  well  as  to  repair  and  make  good  breaches  done  to  the 
banks,  hedges  and  fences  of  the  lands  occasioned  thereby;  ssd 
also  to  pay  for  any  damage  done  to  crops  thereon  by  hares  or 

rabbits  (if  above  £ in  any  one  year,  and  notice  thereof 

be  given  to  him  by  the  lessor),  to  be  settled  by  arbitration  in  the 
nsnal  way.  The  lessee,  at  the  expiration  of  the  said  term,  to 
leave  a  sufficient  nnmbor  of  heads  of  game  upon  the  said  lands, 
not  less  than  .    The  lessor,  at  the  costs  of  the  lessee,  to 

give  notice  to  persons  not  to  trespass  on  the  lands,  and  to  suffer 
the  names  of  himself  and  his  tenants  to  be  nsed  in  any  proceed* 
iQgs  against  persons  trespassing  thereon;  the  lessee  holding 
them  harmless  from  damages  and  costs  in  relation  to  such 
proceedings. 

The  Schednle  above  referred  to. 


Pazish. 

STftme  of  Fann. 

Xama  of  Teosat. 

1 
Quaotit}'. 

1 

▲.    a.    p. 

; 

1 

1 

As  witness  the  hands  and  seals  of  the  said  parties. 

A.  B.    (L.&) 
Witness,  CD.    (L.&) 

E.  F.  (SB) 


{u)  Any  of  these  stipulations  may  be  inserted  according  to 
circumstances,  or  adapted  to  the  terms  of  hiring. 

(x)  The  stamp  would  be  the  same  as  on  a  lease,  vis.  6d, 
where  the  yearly  rent  is  not  exceeding  6^.,  increasing  CA  for 
every  HI  up  to  not  exceeding  25/.,  and  then  2#.  6i.  for  every  2oh 
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Por  that  yon  {or  he  the  said  A.  B.]  on  &c,  at  &c.,  tlicn  21.  Oocapior 
bring  the  occupier  of  a  certain  piece  of  land  there  aitaatc,  k™g°5 
called  ,  and  the  right  of  killing  the  game  npon  sneh  taking  game 

luid  then  hcing:,  hy  the  statnte  in  that  ease  made  and  provided,  titled  (i  &  2' 
given  to  [tiie  nid]  C.  D.,  the  landlord  [or  lessor]  thereof,  in  ^jljj  ^jj; '''' 
ezefanoon  of  the  right  of  [yon]  the  said  A.  B.  as  the  occnpier  of 
the  said  land, 

[m*  if  ike  offence  he  contrary  to  his  leate,  imtead  of 

"and  the  right,"  &c.  wy,  "the  exclnsire  right  of 

killiog  the  game  npon  snch  land,  then  haring  been 

and  being  specially  reserved  by  or  granted  to  and 

then   belonging   to  C.  D.,  the   lessor,  or  landlord 

thereof]," 

nntawfnlly  did*  pnrsne  and  kill  \or  take]  certain  game,  to 

wit  [two  partridges],  npon  the  said  land,  vithont  the  authority 

of  the  said  C.  D.|  your  {or  his]  landlord  as  aforesaid,  contrary,  &c. 

Proceed  to  the  atierisk*  in  tJie  last  form^  and  then :  give  M.  Giving 

to  one  E.  F,  permission  to  pursue,  kill  and  take  game  upon  the  SS7ot"er"  ^ 

said  land  without  the  authority  of  the  said  C.  D.,  the  landlord  ))<^^n  ^  <io 

[w  lessor]  as  aforesaid,  contrarj-,  &c.  ^  ^"'^  ^^^' 

I,  A.  B.,  do  authorize  C.  D.  to  kill  hares  on  my  lands  [or  38.  Anthority 

•thehmds  occupied  by  me,"  as  the  case  may  he'],  within  the  (Jo™ ST* 

of [here  insert  the  name  of  the  parish  or  other  ?f^«^-  *° 

..7^  ..      ax  XT  •'X'  11  &  12  Vict, 

pwtf,  as  the  case  may  he\,  c  29). 

Dated  this day  of [here  insert  the  day,  month 

said  year], 

(Witness)  A.  B. 

op  to  lOOZ.,  which  is  10«. ;  and  if  exceeding  100/.,  then  for 
every  fiOZ.  of  rent  or  fraction  thereof,  6s.  (83  &  34  Vict.  c.  97, 
Schedule  "  Lease**).  A  counterpart  must  bear  the  same  stamp 
daty  as  the  original  if  that  do  not  amount  to  5s.,  but  if  that 
amounts  to  6f.  or  upwai*ds,  then  a  duty  of  5s,  See  33  &  34 
Vict  c.  97,  Schedule,  tit.  ** Duplicate.**  The  right  of  sporting 
mar,  of  course,  be  by  a  formal  lease  instead  of  this  short  agrec- 
mcut,  which  is  usually  done  where  it  is  let  for  a  longer  period 
than  a  year. 

(y)  These  Statements  of  Offences  are  for  insertion  in  the 
General  Forms  of  Proceedings  before  Justices  in  Chap.  Xin. 
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11  h  12  Vkt 
C.29. 

Certiflcatoot 
regUtratioD. 


[The  certificate  of  registration,  mentioned  ante,  p.  138,  which 
ifl  the  form  nsnally  used,  may  be  as  follows:— 

"B^^isteied  in  porsnonce  of  the  statute  U  &  12  ^ct 

c.  29,  this day  of  >,  187—,  by  ns,  L  and 

B.,  clerks  to  the  magistrates  acting  for  the  petty 
sesrions  division  of  K.,  within  which  the  lands  above 
mentioned  are  sltoate."] 


S4.  Beroea 

tlonotan- 

thoritj. 

11  &  12  Vict. 
c.29. 


To  Mr.  C.  D.  and'  Messrs.  I.  and  6.,  the  clerks  to  tiie 

magistrates  for  the  petty  sessions   divinon   of  N., 

within  which  the  lands  hereinafter  mentioned  are 

dtnate. 

I,  A.  B.,  do  hereby  revoke  the,  aathotity  given  by  me  to  joa 

the  said  C.  D.,  anthorizing  yon  the  said  C.  D.  to  kill  hares  on 

my  lands  \or  the  lands  occupied  by  me,  a$  the  ease  may  ^], 

within  the of ,  [<i*  ♦»  ths  ori^nal  authtnitt/J, 

bearing  date  the  day  of  lost,  from  the  date 

hereof ;  and  I  do  hereby  give  yon,  the  said  clerks  to  the  magis- 
trates, this  notice  of  the  said  revocation,  pursuant  to  the  statnte 
11  &  12  Vict  c  29. 

Dated  this day  of ,  187—. 

(Witness)  A.  B. 


(    153    ) 


CHAPTER  VITI. 

TRESPASSES  IN  PURSUIT  OF  GAME,  ETC.   IN  THE 

DAY-TIME  IN  ENGLAND. 

It  wffl  be  seen  from  the  1  &  2  Will. 4,  c.  32,  s.  6,  i  &«  wm. 4. 

c.  32,1.8. 

and  23  &  24  Vict.  c.  90,  s.  18  (a),  that  every  ,^^^^^^^ 
person  who  has  obtained  an  annual  excise  licence 
to  kill  game,  is  thereby  authorized  to  kill  and 
take  game,  &c.  anywhere  in  the  United  Kingdom, 
subject  only  to  his  liability  to  an  action  at  law,  or 
to  the  summary  proceeding  for  the  penalty  under 
sect,  30  (ft),  for  any  trespass  committed  by  him  in 
search  or  pursuit  of  it. 

The  1  &  2  Will.  4,  c.  32,  s.  46, enacts,— "That  sectic. 
nothing  in  this  act  contained  shall  prevent  any  JJJJ^ioSJ* 
person  from  proceeding  by  way  of  civil  action  to  SSpSL!  but 
recover  damages  in  respect  of  any  trespass  upon  J^,2Sling» 
his  land,  whether  committed  in  pmrsuit  of  game  S^s?"*** 
or  otherwise, — save  and  except  that  where  any 
proceedings  shall  have  been  instituted  under  the 
proyiaions  of  this  act  against  any  person  for  or  in 
respect  of  any  trespass,  no  action  at  law  shall  be 
maintainable  for  the  same  trespass  by  any  person 
at  whose  instance  or  with  whose  concurrence  or 
assent  such  proceedings  shaU  have  been  instituted, 
but  that  such  proceedings  shall  in  such  case  be  a 

(a)  See  ante,  p.  94. 
{h)  See  post,  p.  154. 
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1  ft  3  win.  4,  bar  to  any  such  action,  and  may  be  glren  in  evi« 
dence  under  the  general  issue.'' 

The  question  as  to  the  action  at  law  will  be 

wiiBt  pro.      considered  subsequently  (c).   If  a  summary  remedy 

barftnlictioii.  has  bccu  taken  by  a  stranger  under  sect.  30,  and 
without  the  concurrence  or  assent  of  the  person 
entitled  to  give  permission  to  sport,  that  will  not 
bar  this  action.  It  is  not  necessary  that  there 
should  be  a  conviction  by  the  justices  under 
sect.  30  to  bar  such  action, — an  adjudication  of 
dismissal  of  the  information  after  hearing  the  case 
upon  the  merits  will  suffice  {d).  If,  therefore,  the 
proceedings  before  the  justice  have  commenced 
by  laying  of  the  information,  it  is  doubtfid,  should 

ifaottTidence  the  informer  wish,  without  giving  any  evidence, 
to  withdraw  it,  whether  the  defendant  can  claim 
its  dismissal,  and  whether  such  a  dismissal  would 
bar  an  action.  Under  the  11  &  12  Vict,  c  43, 
s.  14,  a  defendant  is  not  entitled  to  an  order  or 
certificate  of  dismissal,  which  has  the  effect  of 
barring  further  proceedings,  unless  the  case  has 
been  heard  upon  the  n^erits  (e). 

1.  By  Proceedings  before  Justices,  infill. 

2.  Bg  Action  at  Common  Law,  p.  172. 

1.  By  Peoceepings  before  Justices. 

1.  jiffpro-         By  1  &  2  Will,  4,  c.  32,  s.  30,  afl«r  reciting 
f^jSii^t.    that,  "  after  the  commencement  of  this  act,  game 

(c)  Sec  post,  p.  172. 

Id)  Jlohinson  t.  VavghUm^  8  Cor.  &  P.  252. 
(e)  "  Oke'g  Synopsis,"  12th  cd.,  p.  174 ;  and  sec  IMer  t. 
mai,  20  L.  T.,  N.  S.  482. 
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will  become  an  artiole  which  may  be  legally  bought  i  &  s  wiiu  4, 
and  eold^  and  it  is  therefore  just  and  reasonable  to  Penalty  on 
provide  some  more  summary  means  than  now  by  £^^  l^e 
law  exists  for  protecting  the  same  from  trefr-  ^^'u^m 
passers^"  enacts, — ^^  That  if  any  person  whatsoever  ^^.  ° 
shall  commit  any  trespass  by  entering  or  being  in  ^*^  ^' 
the  day-time  upon  any  land  in  search  or  pursuit 
of  gome,  or  woodcocks,  snipes,  quails,  landrails 
or  conies,  such  person  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  forfeit  and  pay  such 
sum  of  money,  not  exceeding  two  pounds,  as  to 
the  justice  shall  seem  meet,  together  with  the 
costs  of  the  conviction," 

The  "day-time"  is  defined  by  sect,  34,  for  the  Dfty-ume 
purposes  of  the  act,  to  "commence  at  the  beginning 
of  the  last  hour  before  sunrise,  and  to  conclude  at 
the  expiration  of  the  first  hour  afler  sunset,"  at 
which  period  the  "  night,"  as  defined  by  the  Night 
Poaching  Act,  9  Geo,  4,  c.  69,  s.  12,  commences ; 
aud  it  concludes  at  the  exact  period  the  day-time 
commences.  The  definition  of  game  is  given  at 
p«  53,    See  p.  157  as  to  what  is  a  trespass. 

The  penalty  imposed  by  this  section  attaches  Penfjtyfn 
to  each  separate  land  or  occupation  trespassed  cacb  occupier. 
upon,  each  occupier  being  thereby  aggrieved  (/). 
The  mode  of  recovery  of  this  penalty  is  given  in 
Chap,  XIII. ;  and  as  to  who  may  prosecute,  see 
p.  161,  For  forms  of  statements  of  the  ofiences 
in  justices'  proceedings,  see  Nos.  25  and  26  (^), 

(/)  Bell,  G.  L.   104 ;  1   &  2  WiU.  4,  c.  82,  s.  23,  post, 
Chap.  IX.,  p.  183. 
{9)  See  p.  170. 
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iiBawiu.4, 

e.  89, 1,  so. 

Penalty  on 
llTo  or  mora 
troipMtlng. 


T>efenoeto 
trespass. 


When  the 
oconpler  of 
the  laod,  not 
being  enti- 
tled to  the 
game,  allowa 
anypenon  to 
kill  It,  the 
party  entitled 
to  the  game 
may  enforce 
the  penalty. 


JjnrA  of  the 
manor  oocn- 
pier  of  wastes. 


^  And  that  if  any  persons  to  the  number  of  five 
or  more  together  shall  commit  any  trespass,  by 
entering  or  being  in  the  day-time  upon  any  land 
in  search  or  pursuit  of  game,  or  woodcocks,  snipes, 
quails,  landrails  or  conies,  each  of  such  persons 
shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  forfeit  and  pay  such  sum  of  money  not 
exceeding  five  pounds,  as  to  the  said  justice  shall 
seem  meet,  together  with  the  costs  of  the  con* 
viction(A) ; 

"Provided  always,  that  any  person  charged 
with  any  such  trespass  shall  be  at  liberty  to  prove 
by  way  of  defence  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such 
trespass ; 

"  Save  and  except  that  the  leave  and  licence  of 
the  occupier  of  the  land  so  trespassed  upon  shall 
not  be  a  sufficient  defence  in  any  case  where  the 
landlord,  lessor  or  other  person  shall  have  the 
right  of  killing  the  genne  upon  such  land  by  virtue 
of  any  reservation  or  otherwise,  as  hereinbefore 
mentioned ;  but  such  landlord,  lessor  or  other 
person  shall,  for  the  purpose  of  prosecuting  for 
each  of  the  two  offences  herein  last  before  men- 
tioned, be  deemed  to  be  the  legal  occupier  of  such 
land,  whenever  the  actual  occupier  thereof  shall 
have  given  such  leave  or  licence; 

"  And  that  the  lord  or  steward  of  the  crown  of 
any  manor,  lordship  or  royalty,  or  reputed  manor, 
lordship  or  royalty,  shall  be  deemed  to  be  the 
legal  occupier  of  the  land  of  the  wastes  or  commons 

{h)  See  ante,  p.  155. 
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withitt  guch  manor^  lordship  or  royalty,  or  reputed  J  &  2  win.  4, 

C«   flat  ■  9*    W^** 

iD&nor,  lordisbip,  or  royalty." 

The  words  in  the  section ''  entering"  and  "  being"  «  E^tcr  **  and 
constitute  only  one  offence  (t).      And  it  appears  ocrcoc^"" 
that  although  by  the  old  cases  a  constructive  entry  constructive 
was  held  to  be  sufficient,  it  will  not  now  suffice  to 
warrant  a  conviction,  for  it  must  be  a  personal 
trespass  to  satisfy  this  penal  enactment  (A). 

As  to  what  amounts  to  a  personal  trespass,  it  mat 
was  held,  where  a  shot  was  fired  on  the  land,  the  trespass, 
party  standing  outside,  the  offence  is  committed 
in  the  place  in  which  the  offender  stands,  and  not 
where  the  object  he  shoots  at  is  (/) ;  but  where 
there  are  seyeral,  and  some  are  in  a  field  and 
others  stand  on  the  outside  and  give  the  alarm, 
all  are  equally  guilty  of  entering  (m),  or  they 
might  be  charged  as  aiders  and  abettors  under 
11  &  12  Vict.  c.  4^,  s.  5(n),  by  which  they  are 
made  liable  to  the  same  punishment  as  the  prin- 
cipal ofienders.     But  it  is  not,  however,  a  trespass  ricking  up 
within  this  section  to  enter  on  another's  land  to 
pick  up  game  which  rose  on  other  land,  when  the 
shooter  had  a  right  to  shoot,  and  which  was  shot 


(0  Reg,  T.  Mellcr,  2  Dowl.,  P.  C.  173. 

ik)  Reg,  t.  Pratt,  4  E.  &  B.  860;  24  L.  J.  (N.  S.)  M.  C.  113^ 
19  J.  P.  578;  connnncd  by  Mayhem  v.  Wardley,  8  L.  T.,  N.  S. 
604. 

(0  lUg,  y.  AlUoppf  1  Show.  830;  Mayhem  v.  Wardley, 
8  L.  T.,  N.  S.  604. 

(«)  P(mey'9  Ca»e,  7  C.  &  P.  282;  Reg.  t.  WliiHaher,  17 
L.  J.  (N.  S.)  M.  C.  127;  2  C.  &  K.  634;  and  other  cases  under 
Chap.  XIV., "  Poaching  by  Night,"  sec  post,  p.  261 . 

(»)  Sec  Chap.  XIII.,  p.  234. 
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WhattBA 
troipaai. 


OAondr, 
Mtadowt, 


Shooting 
from  one's 
own  Uind  at 
Rome  on 
anoUicr's* 


ih% Win. 4,  while  in  the  air^  although  the  shopiiiig  took  place 
while  the  bird  was  in  the  air  over  the  cither  land  (o)« 
But  it  would  be  a  trespass  if  the  game  ran  on  to 
B.'s  land  and  was  ahot  by  A.  from  his  own,  and 
A.  entered  B.'s  land  to  pick  it  up.  In  Osbond  v. 
Meadows  (p),  where  a  person  in  his  own  land  shot 
a  pheasant  in  the  land  of  another ,  and  went  on 
such  land  to  pick  the  bird  up,  it  was  held  he 
committed  a  trespass  of  entering  and  being  on 
land  in  pursuit  of  game  within  sect.  30,  the 
shooting  and  picking  up  Ae  bird  being  one  trans- 
action,  or  rather  the  picking  up  relating  back  to 
the  shot,  the  pursuit  commencing  with  the  shot 
and  being  continued  until  it  was  consummated  by 
the  picking  up  of  the  bird.  But  the  judges  re* 
served  the  question  whether  the  case  is  within 
the  act  where  the  game  is  lying  dead  on  the  land, 
and  a  person  enters  to  take  it,  for  it  may  be  that 
an  innocent  person  may  do  so,  or  that  one  man 
shoots  and  his  accomplice  comes  by  and  takes  up 
the  bird.  The  cases  in  which  it  is  larceny  to  take 
dead  game  have  already  been  noticed  (q).  In 
regard  to  offences  on  roads,  whether  a  parish  high- 
way or  under  the  management  of  turnpike  trustees 
or  a  highway  board,  a  person  who  uses  such  roads 
otherwise  than  as  a  right  of  passage  and  for  the 
purposes  mentioned  in  this  section  is  liable  to  the 


Sbootlnff  OD 
nods. 


(<i)  Xenijofi  T.  Hart,  34  L.  J.  (N.  S.)  M.  C  87;  11  L.  T., 
N.  &  733. 

(jp)  31  L.  J.  (N.  S.)  M.  C.  238i  6  L.  T.,  N.  S.  290j  26  J.  P. 
439. 

{q)  Sco  ante,  Chap.  I.,  p.  36. 
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penaliy  as  a  trespasser ;  for  the  soil  and  freehold  of  i&2wm.4, 
the  highway  or  turnpike  road  is  in  the  owner  of  the  ^^^ 
adjoining  land ;  and  it  may  be  described  as  land 
in  the  possession  and  occupation  of  such  owner  (r). 
When  a  bond  fide  claim  of  rifi^ht  to  enter  the  land  ciuim  of 

-       ,  ^      /.      .  ,  ,       .        right  or  title. 

for  the  purpose,  as  for  instance  under  an  authority 
given  by  a  person  who  claimed  to  be  the  owner, 
ia  set  up  before  the  justices,  their  jurisdiction  is 
ousted  as  in  other  cases  of  right  or  title  asserted 
before  them(«),  unless  the  defendant  require  them 
to  determine  the  offence  founded  on  the  claim,  or 
submit  objections  for  the  justices'  decision,  and  whotoustf 
daim  their  judgment  on  them  in  his  favour  (f).  ]u?uaicUon. 
But  there  must  be  evidence  of  some  reasonable 
foundation  for  the  claim  or  right;  an  honest  belief 
without  that  foundation  cannot  oust  their  juris- 
diction; and  the  right  or  title  must  be  made  on 
behalf  of  the  defendant,  or  of  those  under  whom 
he  claims  to  act,  not  by  disputing  the  title  of  the 
prosecutor,  the  lord  of  the  manor  or  other  person ; 
and  it  should  be  such  as,  if  true,  would  be  a 
defence  to  an  action. 

The  justices  may  determine  whether  or  not  J«iticc«  may 
Bach  daim  is  made  bona  nde.  and  their  deter-  cioim  made 

...  •  1  1       tfondjlde* 

miBation  thereon  is  subject  to  review  by  the 

(r)  Heg.  v.  Pratt,  24  L.  J.  (N.  S.)  M.  C.  113;  19  J.  P.  678; 
DavUofi,  Y.  Gill,  1  East,  69. 

0)  Reg.  V.  Oridland,  7  L.  &  B.  863;  27  L.  J.  (N.  S.)  M.  C. 
28;  29  L.  T.  210;  21  J.  P.  404;  Bngttock  v.  Rayner,  40  J.  P. 
245. 

(0  ^.  ▼.  Jnsticei  of  Salop,  29  L.  J.  (N.  S.)  M.  C.  39;  24 
J.  P.  229;  Legg  r.  Pardoe,  30  L.  J.  (N.  S.)  M.  C.  108;  3  L.  T., 
N.S.371;  25  J.  P.  39. 


h 
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1&I1T1I1.4.  superior  court  on  an  appeal  made  under  20  &  £1 
C.M...M.      vict.c.43(ii). 

juoni-n  V.  In  Morden  v.  Porter  (x),  the  Conrt  of  Common 

Pleas  decided,  that,  although  a  defendant  acts 
under  the  impression  that  he  had  leave  to  sport  from 
another,  and  therefore  was  unconscious  of  com- 
mitting a  trespass,  he  was  liable  to  conviction, 
proof  of  the  mens  rea  not  being  necessary.  And 
Tr,.,i,«.  T.  this  was  followed  by  the  same  court  in  Watiim  v, 
utxt  to  DM  ^"J"''  (?)>  when  it  was  held  by  the  court  (^Bretl 
puvc«irj.  nnd  Lindley,  33.),  that  it  is  not  sufficient  to 
oust  the  jurisdiction  of  the  justices  in  regard 
to  a  chai^  of  trespass  in  pursuit  of  game  that 
there  is  an  honest  clum  of  ri^t,  if  such  a  claim 
is  absurd  and  impossiUe  in  point  of  law.  The 
question  is  whether  a  reasonable  claim  of  right  is 
involved,  and  not  one  of  mem  rea,  inasmuch  as 
the  statute  is  not  a  mere  criminal  statute,  but  is 
intended  for  the  protection  of  the  peculiar  rights 
of  those  entitled  to  shoot  game.  In  delivering 
the  judgment  of  the  oonrt,  Lindley,  J.,  said,— 
"  The  game  statutes,  it  has  been  held,  either 
expressly  or  by  necessary  implication  enact  that 
the  person  charged  with  the  trespass  cannot  de- 
fend himself  by  showing  merely  that  he  believed 
he  was  not  a  trespasser;  he  must  show  that  he 

(«)  Sco  Lialt  1.  Vine,  30  L.  J.  (N.  a)  M.  C.  207i  8  L.  T., 
H.  S.  68l!  25  J.  P.  701;  27  J.  P.  487t  ComKetl  V.  Sauhdcn. 
32  L.  J.  (N.  8.)  M.  C.  G;  7  L.  T.,  N;  S;  aJG;  27  J.  P.  H8;  26 
J.  P.  770i  Jitg.  ».  Ptak,  8  L.  T.,  N.  S.  536. 

(*)  7  a  B.  641;  29L.  J.(N.  S,)M.  C.  236;  1  L.T.,N.  S. 
403;  26  J.  P.  268. 

(y)  L,  B.,  10  C.  P.  162. 


211  the  Day-time  in  England.  161 

had  a  reasonable  ground  for  such  belief.     And  i&2win. 4» 
it  has  been  further  held^  that  where  the  person 
chaiged  with  such  trespass  only  sets  up  a  right  of  watkim  t. 
a  third  person^  or  a  right  in  himself,  Avhich  is 
impossible  in  point  of  law,  the  magistrates  are 
justified  in  disregarding  such  a  claim  of  right  as 
wholly  unreasoniable.     Although,  therefore,  there  j/^fuminot 
must  be  a  mens  tea  to  constitute  an  onence,  an' 
honest  claim  of  right,  however  absurd,  would 
frustrate  a  summary  conviction.     Yet  where,  as 
here,  the  absence  of  a  menus  rea  is  not  necessarily 
a  defence,  the  person  who  sets  up  a  claim  of  right 
must  show  some  ground  for  its  assertion"  (2r). 

The  cases  in  which  the  occupier  of  the  land  is  or  Right  <a  oc- 
is  not  entitled  to  the  game  on  it  has  already  been  ^  ^' 
treated  of  (a),  as  also  the  relative  rights  of  the 
landlord  and  tenant  to  the  game  as  well  as  to 
woodcock,  snipe,  quails,  landrails  and  conies,  and 
as  to  coursing  hares  (&};  the  onus  of  proving  a  Proof oricorc. 
licence,  consent  or  authority  falls  on  the  \}fixij 
prosecuted  (c),  who  must  also  show  that  the  party 
giving  such  licence  is  qualified  to  give  it(rf),  and 
the  leave  must  precede  the  act  complained  of  (e). 
The  infiirmation  under  this  section  may  be  laid  by 

(z)  As  to  tho  whole  qticstioii,  when  a  claim  of  right  ousts  tho 
jurisdiction  of  justices,  see  White  y.  Featt,  L.  R.,  7  Q.  B.  353 ; 
Denny  v.  Tkwaiten,  L.  R.,  2  Ex.  I)iy.  21. 

(a)  See  1  &  2  Will.  4,  c.  32,  ss.  7, 12,  ante,  pp.  116, 123. 

(()  See  11  &  12  Vict.  c.  29,  s.  4,  ante,  p.  139. 

(c)  Sec  1  &  2  WUI.  4,  c.  82,  s.  42,  Chap.  XIII.,  post,  p.  244. 

id)  Clark  r.  Broftghton,  3  Camp.  828. 

(f)  Morden  v.  Porter,  7  C.  B.  641;  29  L.  J.  (X.  S.)  M.  C. 
226;  1  L.  T.,  N.  S.  403;  25  J.  P.  263. 


162  Ch,  8. —  Trespasses  in  pursuit  of  Game^  ifc. 

1  &  9  win.  4,  any  person  (g),  even  by  a  gamekeeper  or  a  person 
Who  lA  ^^^^^S  ^^  interest  in  the  land  trespassed  upon; 
lufonnation.    and  it  is  not  necessary  that  this  should  be  done 

by  the  owner  or  occupier,  or  by  their  authority  (A). 
The  rights  of  lords  of  manors  over  the  wastes 

have  been  already  treated  of  (t)* 
oameihlcDCQ       By  23  &  24  Vict  c  90,  B.  11{A)»  the  excise 

▼old  on  con-  *  ^  ^  ^^"^ 

viction  for      <«  Ucencc  to  kill  mme^  will  be  void  on  conviction 

tiesposi.  '^ 

under  sect.  30,  and  by  the  Gun  Licence  Act  (33  & 
Gnu  licence.  34  Vict.  c.  57),  sect  11  (/),  a  gun  licence  will  also 
be  void  on  such  conviction ;  but,  of  course,  other 
licences  may  be  applied  for  and  granted,  these 
provisions  operating  as  an  increased  penalty  on 
the  licensed  trespasser,  varying  with  the  period 
yctr  licence    his  lioencc  has  to  run.    But  if  the  person  should 

nwy  be  token      ,  ^ 

o"'-  kill  game,  &c.,  or  use  or  carry  a  gun  after  the 

conviction,  without  then  having  a  game  or  gun 
licence  in  force,  he  would  be  liable  to  the  penalty 
under  23  &  24  Vict  c.  90,  s.  4  (m),  or  under 
33  &  34  Vict.  c.  57,  s.  7  («),  on  proof  of  such 
conviction,  imder  1  &  2  Will.  4,  c.  32,  e.  30. 
The  strict  legal  proof  of  a  previous  sununary 

nowconTic-   conviction  before  justices,  as  the  statute  does  not 

tlon  proved.  .  •     •        •        #» 

allow  of  any  other,  is  either  the  conviction  itself 

Of)  See  Chnp.  XIIL,  post,  p.  211,  as  to  the  mode  of  Iftjing  this 
information. 

(70  See  Morden  t.  Porter,  7  C.  B.  641;  affirming  Middleton 
T.  Oale,  8  Ad.  &  £1. 155;  3  Key.  &  P.  872,  to  same  effect. 

(0  See  1  &  2  Will.  4,  c.  32,  g.  10,  ante,  p.  127. 

(Jk)  See  ante,  Chap.  V.,  p.  95. 

(0  See  ante,  Chap.  VL,  p.  114. 

(m)  See  ante.  Chap.  V.,  p.  80. 

(»)  See  ante.  Chap.  VI.,  p.  108. 
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produced  from  the  office  of  the  clerk  of  the  peace,  i&2wiu.4, 
or  an  examined  or  certified  copy  of  it  when  filed,  prooi  oi  pre- 
coupled  with  evidence   of  the   identity  of  the  Jl'r~°'*" 
offender  ((?)• 

Sect  31  enacts, — ^^  That  where  any  person  shall  Trespottcni 
be  found  on  any  land,— -or  upon  any  of  his  majesty's  game  mny  bo 
forests,  parks,  chases  or  warrens,  —in  the  day-time,  Q"*t  "ic  land 
in  search  or  pursuit  of  game,  or  woodcocks,  snipes,  J^'',^''j^{^5^ 
quails,  landndls  or  conies,  it  shall  be  lawful  for  JJjJ.^^STy''' 
any  person  having  the  right  of  killing  the  game  »>«wTC8teu. 
upon  such  land,  by  virtue  of  any  such  reservation 
or  otherwise  as  hereinbefore  mentioned  (p),  or  for 
the  occupier  of  the  land  (whether  there  shall  or 
sball  not  be  any  such  right  by  reservation  or  other- 
wise),— or  for  any  gamekeeper  or  servant  of  either 
of  Ihem, — or  for  any  person  authorized  by  either 
of  them, — or  for  the  warden,  ranger,  verderer, 
forester,   master-keeper,   under-keeper   or  other 
oflScer  of  such  forest,  park,  chase  or  warren, — ^to 
require  the  person  so  found  forthwith  to  quit 
the  land  whereon  he  shall  be  so  found,  and  also 
to  tell  his  christian  name^  surname  and  place  of 
abode; 

'^  And  in  case  such  person  shall,  after  being  so  swtsi. 
required,  offend  by  refusing  to  tell  his  real  name 
or  place  of  abode,— K>r  by  giving  such  a  general  Fai«e  or  iiiu. 
description  of  his  place  of  abode  as  shall  be  illu-  tion. 
sory  for  the  purpose  of  discovery, — or  by  wilfully 
continuing  or  returning  upon  the  land, — it  shall 
be  lawfiil  for  the  party  so  requiring  as  aforesaid, 

(o)  Sec  "  Okc'fl  Synopsis,"  12th  cd.  pp.  1C7, 1C8. 
ip)  SceaatCip.  116. 
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1  fr  9  will.  4, 
c.  39,  8. 81. 

Rofuilng  to 
give  iiain<^ 


renaUy. 


Pnrty  arrcnt- 
«d  most  b« 
diacharE^od 
unldN 
brooRlit  bc« 
fore  tt  jufticG 
within  twelve 
iMHin. 

Sect  81. 


BIglitol 
kiUlnff  gtme. 


Oomtable. 


and  also  for  anj  person  acting  by  his  order  and  in 
his  aid,  to  apprehend  such  offender,  and  to  convey 
him,  or  cause  him  to  be  conveyed  as  soon  as  con- 
veniently may  be,  before  a  justice  of  the  peace ; 

"  And  such  offender  (whether  so  apprehended 
or  not),  upon  being  convicted  of  any  such  offence 
before  a  justice  of  the  peace,  shall  forfeit  and  pay 
such  sum  of  money,  not  exceeding  five  pounds,  as 
to  the  convicting  justice  shall  seem  meet,  together 
with  the  costs  of  the  conviction ; 

"  Provided  always,  that  no  person  so  appre- 
hended shall,  on  any  pretence  whatsoever,  be  de- 
tained for  a  lotiger  period  than  twelve  hours  from 
the  time  of  his  apprehension  imtil  he  shall  be 
brought  before  some  justice  of  the  peace ; — ^and 
that  if  he  cannot  on  account  of  the  absence  or 
distance  of  the  residence  of  any  such  justice  of  the 
peace,  or  o^ving  to  any  other  reasonable  cause,  be 
brought  before  a  justice  of  the  peace  within  such 
twelve  hours  as  aforesaid,  then  the  person  so 
apprehended  shall  be  discharged,  but  may  never- 
theless be  proceeded  against  for  his  offence  by 
summons  or  warrant,  according  to  the  provisiwis 
hereinafter  mentioned,  as  if  no  such  apprehension 
had  taken  place." 

The  words  "  having  the  right  of  killing  game" 
in  this  section  seems  wide  enough  to  include  the 
hirer  and  renter  of  shootings,  and  to  exclude  the 
landlord. 

A  constable  should  not  act,  under  this  section, 
unless  duly  authorized  and  he  be  aiding  the 
authorized  persons  named,  who  are  also  present. 
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A  person  cannot  be  legally  apprehended  unless  he  r  &  3  win.  4, 
bare  been  first  required  to  quit  the  land  as  well  as 
to  tell  his  name^  and^  at  all  events^  the  ^^  wilfully  Bequuitcs  for 
continuing  or  returning  upon  the  land  ^  must  be 
upon  the  same  land,  and  for  the  purpose  of  pur- 
suing game  there  (7).  The  sect.  13(r)  is  not  so 
extensive  as  this. 

The  mode  of  recovery  of  these  penalties  will  be 
found  in  Chap.  XIII.  (5),  and  the  mode  of  describ- 
ing the  offences  here  enacted  in  Forms  27,  28  and 
29(/).  As  to  what  lunounts  to  reasonable  cause 
under  this  section,  see  Evans  v.  APLoughlan  {u). 

Sect  32  enacts, — "  That  where  any  persons,  to  pcnuiiy  nn 
the  number  of  five  or  more  together,  shall  be  p^n^s  foimd 
found  on  any  land,  or  in  any  of  his  majesty's  vioiono^  &c' 
forests,  parks,  chases  or  warrens,  in  the  day-time,  ^^^  ^** 
in  search  or  pursuit  of  game,  or  woodcocks,  snipes, 
quails,  landrails  or  conies,  any  of  such  persons 
being  then  and  there  sumed  with  a  gun,  and  such 
persons  or  any  of  them  shall  then  and  there,  by 
violence,   intimidation   or   menace,   prevent,   or 
endeavour  to  prevent,  any  person  authorized  as 
hereinbefore  mentioned(x),  firom  approaching  such 
persons  so  found,  or  any  of  them^  for  the  purpose  of 
requiring  them  or  any  of  them  to  quit  the  land 
thereon  they  shall  be  so  found,  or  to  tell  their  or  his 

C$)  R.  T.  Long,  7  Cor.  &  P.  814.    As  to  production  of  wor- 
nnt,  nee  QM  v.  Oahe,  L.  R.,  1  Ex.  Div.  852. 
(r)  See  ante,  p.  68. 
(<)  See  post,  p.  233. 
(0  See  post,  pp.  170, 171. 
(«)  4  L.  T.,  N.  8.  81;  25  J.  P.  211. 
(«)  Sect  81,  ante,  p.  164. 


166 


Ch.  8. —  Trespasses  in  pursuit  of  Game,  Sfc, 


1  ft  3  WilL  4, 
c.  S3,  B.  82. 
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Sect  33. 


christian  name^  surname  or  place  of  abode  respec- 
tively as  hereinbefore  mentioned, — every  person  so 
offending  by  such  violence,  intimidation  or  menace 
as  aforesaid, — and  every  person  then  and  there  aid- 
ing or  abetting  such  offender, — shall,  upon  being 
convicted  thereof  before  two  justices  of  the  peace, 
forfeit  and  pay  for  every  such  offence  such 
penalty,  not  exceeding  five  pounds,  as  to  the  con- 
victing justices  shall  seem  meet,  together  with 
the  costs  of  the  conviction; — which  sud  penalty 
shall  be  in  addition  to  and  independent  of  any 
other  penalty  to  which  any  such  person  maybe 
liable  for  any  other  offence  against  this  act." 

The  mode  of  the  recovery  of  these  penalties 
will  be  found  in  Chap.  XIII.  {u),  and  the  mode 
of  describing  the  offences  in  the  Form  at  the  end 
of  the  Chapter  ( x).  The  additional  penalty  here 
spoken  of  is  that  under  sect.  30 (y),  of  5/.  for  the 
party  being  more  than  five  in  number. 

Sect  33  enacts, — "  That  if  any  person  whatso- 
ever shall  commit  any  trespass,  by  entering  or 
being  in  the  day-time,  upon  any  of  his  majesty's 
forests,  parks,  chases  or  warrens,  in  search  or 
pursuit  of  ffame,  without  being  first  duly  autho- 
rized so  to  do,  such  person  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  forfeit  and 
pay  such  sum  of  money  not  exceeding  two  pounds 
as  to  tlie  justice  shall  seem  meet,  together  with 
the  costs  of  the  conviction." 


(u)  See  post,  p.  233. 

{x)  See  Form  30,  post,  p.  171. 

(y)  See  ante,  p.  154. 
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This  section  is  entirely  unnecessary  in  respect  i  &  3  win.  4, 

c.  82  B.  S8. 

to  game  as  defined  by  the  act,  the  same  offence 
being  provided  in  sect.  30  {z),  which  applies  to  Effect  of 
woodcocks,  &c,,  also.  There  is  no  increased 
penalty  by  this  sect.  33  when  the  number  of 
oftnders  is  five  or  more,  as  in  sect.  30 ;  but  by 
the  general  law  (a)  each  would  be  liable  to 
2/.  (i).  For  the  mode  of  recovery  of  this  penalty 
see  Chap.  XIII. ;  and  Form  No.  32,  at  the  end  of 
Chapter  (c),  for  the  mode  of  describing  the  offence. 
It  is  observable  that  neither  the  23  &  24  Vict, 
c.  90, 8. 11  (rf),  nor  the  33  &  34  Vict.  c.  57,  s.  1 1  (e), 
declares  a  licence  void  after  a  conviction  for  this 
offence,  like  one  under  sect.  30.  The  acts  as  to 
the  royal  forests  have  already  been  mentioned  (/). 

Sect  34  defines  the  day-time,  for  the  purposes  sect.  u. 
of  this  act,  to  commence  at  the  beginning  of  the  Jf ?.t}J[®"  ®' 
last  hour  before  sunrise  and  to  conclude  at  the 
expiration  of  the  first  hour  after  sunset  (ff). 

Beet  36  enacts, — "That  the   aforesaid  pro- nieprovi- 
Visions  accAinst  trespassers  and  persons  lound  on  traiptuscm 
any  land  shall  not  extend  to  any  person  hunting  to  penom 
or  coursmg  upon  any  lands  with  hoimds  or  grey-  g^^  j^ 
hounds,  and  being  in  firesh  pursuit  of  any  deer^ 
hare  or  fox  already  started  upon  any  other  land, — 
Dor  to  any  person  bond  fide  claiming  and  exer- 
cising any  right  or  reputed  right  of  free  warren 
or  free  chase, — ^nor  to  any  gamekeeper  lawfully 

(s)  See  ante,  p.  loi.  {d)  See  ante,  p.  95. 

(a)  Sec  post,  p.  186.  (e)  See  ante,  p.  114. 

{)i)  See  ante,  p.  166.  (/)  See  ante,  p.  127. 

(0  Sec  post,  p.  172.  (y)  See  ante,  p.  165. 


168  Ch.  8. —  Trespasses  in  pursuit  of  Game^  ^c. 

:t  &  2  win.  4,  appointed  within  the  limits  of  any  free  warren  or 
'  "*  free  chase^ — nor  to  any  lord  or  any  steward  of  the 
crown  of  any  manor,  lordship  or  royalty,  or  re- 
puted manor,  lordship  or. royalty, — ^nor  to  any 
gamekeeper  lawfully  appointed  by  such  lord 
or  ste^vard  within  the  limits,  of  such  manor, 
lordship,  or  royalty,  or  reputed  manor,  lordship 
or  royalty." 

pcnonsin  This  provisiou  does  not  seem  to  exempt  from 

hara.  the  provifflons  of  the  1  &  2  Will.  4,  c.  32,  persons 

hunting  or  coursing  who  have  not  found,  but  are 
in  search  of  a  hare  {g).  With  respect  to  deer, 
although  not  game,  and  not  within  either  of  the 
sections  as  to  trespasses,  they  arc  now  within  the 
rule  of  the  excise  laws,  and  require  a  licence  to 
kill,  except  in  coursing,  &c.  (A),  and  the  exceptions 
mentioned  in  sect.  5  (z).  The  action  at  common 
law  for  trespass  in  such  cases  will  be  treated  of  in 
a  subsequent  place  (A). 

Came  may  bo      Scct.  36  cuacts, — "  That  whcu  any  person  shall 

token  from       ,/.         iit  i  ••■  i-i' 

trespassers     bc  tound  bv  dav  or  by  mem  upon  any  land,— or 

not  delivering   .  n  ,  .  .  •      i.  i  i 

whcnV"™^  in  any  of  his  majesty  s  forests,  parks,  chases  of 
L"*?^^'  warrens, — ^in  search  or  pursuit  of  game,  and  shall 
then  and  there  have  in  his  possession  any  game 
which  shall  appear  to  have  been  recently  killed,  it 
shall  be  lawful  for  any  person  having  the  right  of 
killing  the  game  upon  such  land,  by  virtue  of  any 
reservation  or  otherwise,  as  hereinbefore  men- 

(^)  See  Locke,  G.  L.,  p.  10. 

(h)  See  23  &  24  Vict.  c.  90,  s.  .2,  ante,  p.  77. 

(i)  See  ante,  p.  83. 

(Ji)  See  post,  pp.  173, 174. 
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tioned, — or  for  the  occupier  of  such  land  (whether  i  *  a  win.  4, 
there  shall  or  shall  not  be  any  such  right  by  reser-  Gani*em«yb« 
ution  or  otherwise), — or  for  any  gamekeeper  or  u^n^isaer. 
servant  of  either  of  them, — or  for  any  officer  as 
aforesaid  of  such  forest,  park,  chase  or  warren, — 
or  for  any  person  acting  by  the  order  and  in  aid 
of  Miy  of  the  said  several  persons, — to  demand 
&om  the  person  so  found  such  game  in  his  posses- 
sion, and  in  case  such  person  shall  not  imme- 
diately deliver  up  such  game,  to  seize  and  take 
the  same  from  him  for  the  use  of  the  person 
entitled  to  the  game  upon  such  land,  forest,  park, 
chase  or  warren." 

Day-time  is  defined  by  sect.  34,  but  the  act  NndeAuiuon 
contains  no  definition  of  "  night,''  and  therefore 
that  in  the  9  Geo.  4,  c.  69,  s.  12,  being  the  portion 
of  the  twenty-four  hours  not  included  in  the  day- 
time, must  be  followed  (Z).     The  act  9  Geo.  4, 
c.  69,  gives  no  power  to  demand  and  seize  game ;  seizare  ot 
and  this  section  of  the  1  &  2  Will.  4,  c.  32,  gives  no  ^^^ 
power  to  seize  woodcocks,  snipes,  quails,  landrails 
or  conies.     The  demand  of  the  game  under  this 
section  must  be  made  on  the  land  at  the  time  or 
on  fi-esh  pursuit  (m). 

No  constable  can  act  under  this  enactment  on  constable's 
the  land  referred  to,  unless  ordered  to  do  so  in  ^^*'' 
aid  of  the  authorized  persons  who  are  also  present. 
It  is  to  be  observed  that  the  Poaching  Prevention 
Act,  2d  &  26  Vict.  c.  114  (71),  is  confined  to 

(0  See  Chap.  XIV.,  post,  p.  256. 

(n)  See  Chap.  XVIL,  post,  p.  299. 
O.  I 
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1  &  2  will.  4,  a  search  by  a  "  constable  or  peace  officer  "  of  the 
supposed  oiTender  when  in  a  highway,  street,  or 
public  place  "(o). 


FORMS. 

S5.  Statement      ^^^  ^^t  yon  [01*  he  the  said  A.  B.]  on  the day  of 

^cnceoi     ^  at  the  pariah  of in  the  said  eounty,  imlawfally 

ill  pursuit  of  did  commit  a  certain  trespass  by  entering  and  being  in  the  day- 
ttfonecffta  ^^^  ^^  ^^^  ^'^^  ^^7  ^P^^  ^  certain*  piece  of  land  in  the 
^80)  ^  ^*  ^*  possession  and  occupation  of  F.  G.  there,  in  search  [or  pnisoit] 
of  game  lif  known,  saff,  to  wit,  a  partridge,  or  woodoocksi 
snipes,  quails,  landrails,  and  conies]  there,  without  the  licence 
or  consent  of  the  owner  of  the  land  so  trespassed  upon,  or  of 
any  person  haying  the  right  of  killing  the  game  upon  such  land, 
or  of  any  other  person  having  any  right  to  authorize  yon  [or 
the  said  A.  B.]  to  enter  or  be  upon  the  said  land  f6r  the  pnr- 
pose  aforesaid,  contrary,  &c. 

36.  The  like,  For  that  you  [or  he  the  said  A.  B.]  on  &c.,  at  &c.»  together 
Jj?vo*i"r*"**'  ^**^  ^^^^  persons  as  yet  unknown  [or  together  with  E.F., 
mora  (Id.).      F.  G.,  and  other  persons  as  yet  unknown],  to  the  number  of  fire 

or  more,  unlawfully  did  commit  a  certain  trespass,  &c.  [foUofO 
as  inform  No.  26,  sv^f^^t  to  the  end"}, 

37.  Trespaaser  For  that  you  [or  he  the  said  A.  B.]  on  &c.,  at  &c.,  were  [or 
teii^Hs'Danie  ^^^^  found  on  a  certain  piece  of  land  in  the  possession  and 
&C.  (Id.  •.31)  occupation  of  F.  G.  there  [or  upon  a  certain  forest,  or  park,  &Ct 

belonging  to  her  majesty,  called ]  in  the  day-time  of  the 

same  day,  there  unlawfully  in  search  [or  pursuit]  of  game  [or 
woodcocks,  &c.]  there  without  due  licence  and  authority  for 
that  purpose,  and  that  you  were  [or  the  said  A.  B.  was]  then 
and  there  required  by  the  said  F.  G.,  then  being  the  occupier  of 
the  said  land 

[or  by  G.  H.,  being  then  the  servant,  or  gamekeeper,  of 
the  said  F.  G.,  then  being  the  occupier  of  the  said 
land], 
forthwith  to  quit  the  land  whereon  you  were  [or  he  was]  so 


(0)  See  a8  to  constable  acting  under  this  act,  ante,  p.  164, 
and  Hce  Codd  v^  Cahe^  L.  B.,  1  Ex.  Div.  352. 


in  the  Day-time  in  England.  171 

fotmd,  and  also  to  tell  your  [or  his]  christian  name,  surname  TrMpaawr 
and  liace  of  abode ;  and  that  yon  [or  the  said  A.  B.],  after  [^u2^„l^e, 
being  so  rcqoired  as  aforesaid,*  unlawfully  did  offend,  by  re-  fcrJ^M*  *«« 
fosmg  to  tell  your  [or  his]  real  name  [or  place  of  abode],  ■.  81). ' 
coQtrBry,  &c. 


Proceed  to  the  asterUJt*  in  form  No.  27,  ntpra,  then:  un-  s8.  oivlng an 
lawfully  did  offend,  by  giying  such  a  general  description  of  your  JJ^Sioii**^" 
[or  lua]  place  of  abode  as  was  illusory  for  the  purpose  of  dia-  (id.)> 
corety,  to  wit,  that  it  was  in  London  [or  as  the  case  may  le"], 
contnuy,  &c. 

Proceed  to  the  tuterUk*  in  forvh  No.  27,  supra^  then:  nn«  59.  ConUna- 
lawfully  did  offend,  by  wilfully  continuing  [or  returning]  upon  jnf  o^q  uiq' 
the  said  land  for  a  long  space  of  time,  to  wit  [half  an  hour],  **"<*  ^^'*-^- 
coutrsry,  he, 

For  that  yon  [or  he  the  said  A.  B.]  on  &c.,  at  &c.,  together  SO.  Tree* 

with  other  persons  as  yet  unknown  [or  together  with  E.  F.,  SSSJanncd 

F.  G.,  and  other  persons  as  yet  unknown],  to  the  number  of  five  ■«>  "•*°^,^ 

Tlolencc  (Id. 
or  more,  weie  found  on  a  certain  piece  of  land  in  the  possession  s.  as). 

and  occupation  of  F.  G.  there  [or  upon  a  certain  forest  or  park, 
&c.,  belonging  to  her  majesty,  called  ],  in  the  day-time 

of  the  same  day,  there  in  search  [or  pursuit]  of  game  [or  wood- 
cocks, &C.]  there,  without  due  licence  and  authority  for  that 
pDrpose,  yon  [or  the  said  A.  B.]  [or  one  of  the  said  persons,  to 
wit,  £.  f .]  being  then  and  there  armed  with  a  gun,  and  that 
yon  [or  the  said  A.  B.]  [or  one  of  the  said  scTcral  persons,  to 
wit,  £.  F.]  then  and  there,  by  violence  [or  intimidation  or 
menace],  to  wit  [describe  the  violenoe,  ^*c,\  unlawfully  did 
prerent 

[or  endeavonr  to  prevent] 
the  said  C.  D.  [or  one  G.  H.,  being  then  the  servant  of  the  said 
I.  K.],  the  occupier  of  the  said  land  [or  as  the  caee  may  hel^ 
from  approaching  yon  [or  the  said  A.  B.],  and  the  said  other 
peisoDs,  so  then  and  there  found  as  aforesaid,  for  the  purpose  of 
then  and  there  requiring  them  to  quit  the  said  land  whereon 
tbcy  were  so  foimd  [or  requiring  them  to  tell  their  christian 
Danes, surnames  and  places  of  abode  respectively],  contrary,  &c. 

I2 
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31.  Aiding  Proceed  with  offence  agaiiut  the  principal  or  prineijmlt  at 
oItJ^ct  (f  &  *'*  *^  last  form,  and  then:  and  that  yoa  lor  he  the  said  F.  G.], 
'2  Will.  4.  UDlawfally  then  and  there  did  aid  and  abet  the  said  A.  B.  to  do 

''  *'    ''  and  commit  the  said  offence,  contrary,  &c 

32.  Tresfiassln  Proceed  as  in  the  form  No.  25,  ante,  p.  170,  to  the  asteritk* 
SSuic'in"''  ^'•^  ^*^'**  forest  [or  park,  or  chase,  or  warren]  of  her  majcstv 

hQr  Majesty's  the  Qneen,  there  called ,  in  search  [or  parsuit]  of  game 

adTi.  33).'  there,  without  being  duly  authorized  so  to  do,  contrary,  &c. 


2.  By  action  2.   B  Y  ACTION  AT  COMMON  L  AW. 

iUeommon 

^^'  By  the  common  law  any  person  who  has  a  free- 

hold estate  in  land^  subject  to  no  easement  or  right 
of  common  or  profit  in  favour  of  another,  is  entitled 
to  the  exclusive  use  of  it,  and  to  defy  all  comers, 
and  order  them  off  at  \vill,  and  use  just  sufficient 
force  and  no  more  to  drive  them  off;  and  if  he 
goes  beyond  that  he  puts  himself  in  the  wrong ; 
but  this  nde  is  applicable  only  when  the  owner  of 
the  land  is  himself  present  (/?).  The  same  autho- 
rity belongs  to  the  tenant  or  occupier,  even  against 
his  landlord,  unless  some  right  of  entry  is  reserved. 

Every  nn-      Xhc   law  tcrms  cverv  unwarrantable  entry  on 

vrmrraiitable  ^  "^  ^  ^        •' 

wiSSeTi       another's  soil  a  trespass  by  breaking  his  dose ; 

umdatrcs-  a^fl  cvcry  such  entry  or  breach  of  a  man's  close 
carries  necessarily  along  with  it  some  damage  or 
another;  for  if  no  other  special  loss  can  be  assigned, 
there  is  the  treading  down  and  bruising  the  herbage, 
for  which  the  owner  or  the  tenant  in  possession  is 

ip)  3  Bla.  Com.  209;  Ilutt  v.  Wilkes,  3  B.  &  Aid.  317,  per 
Best.  J.)  3  Bum's  Just.,  29th  ed.,  p.  266;  Faterson,  G.  L.  io. 
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entitled  to  recover  nominal  damages  (y ).     Indeed,  wi»at  b  a 
it  maybe  said  generally  that  no  man  can  come  upon 
another's  ground  to  kill  or  take  game,  alive  or  dead, 
Offer  any  other  purpose,  without  being  liable  to  an 
action  of  trespass,  whether  he  find  the  game  first 
on  his  own  land  or  not  and  pursue  it  into  the 
other's  (r).     The  following  are  instances  in  which  cases  upon 
snch  actions  have  been  or  may  be  sustained:  a  fortreqMm 
party  without  entering  the  land  of  another  shoot-  tamed; 
ing  into  it,  and  striking  the  soil  with  the  shot  {s) ; 
or  shooting  over  it  maliciously  and  with  intent  to  — atiootmir 
irighten  game  firom  a  preserve  (f)  ;  with  dogs  and  laad; 
guns  hunting  for  game  {u) ;  by  coursing  or  hunt-  -bntoting  or 
ing  with  hounds,  whether  they  are  in  fresh  pur- 
suit or  not  of  any  deer,  hare  or  fox,  started  in 
some  other  or  the  same  land,  as  the  1  &  2  Will.  4, 
c.  32,  s.  35  (jr),  only  excepts  persons  when  they  (Exception, 
are  "  in  fresh  pursuit  of  any  deer,  hare  or  fox  c.  32,  %.  85.)  ' 
already  started  upon  any  other  land,"  from  the 
Bummary  proceeding  before   magistrates   under 
sects.  30,  32,  33,  which  common  law  remedy  is 
saved  by  sect.  46  (y). 
Where  dami^e  is  done  in  coursing  with  hounds, 

iq)  Levinge'g  Ir.  G.  L.  31, 82;  Locke,  G.  L.  p.  43. 

(r)  2  Bac  Abr.  613;  2  Bio.  Com.  417;  2  Bla.  Rep.  900; 
I>eane  t.  Clayton,  7  Taunt.  489. 

(«)  Pickering  t.  R^eld,  4  Carap.  220;  1  Stark.  N.  P.  68. 

(0  Keehle  t.  Ifiekerinffill,  11  East,  674;  see  ante,  p.  43. 

(«)  Mere$t  v.  Harvey,  1  Marah.  139;  6  Taunt.  448,  in  which 
beaTj  damages  were  giren,  the  trespass  being  accompanied 
"  bj  ererj  kind  of  insult  and  aggraration.-' 

(a?)  See  ante,  p.  167. 

(y)  See  ante,  p.  163 ;  Bell,  G.  L.  118;  Locke,  G.  L.  43. 
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done  in  hunt' 
ing,  24  L  28 
Vict.  c.  97, 
a.  52,  not 
applicable ; 


— dog  on  land 
by  maatei'a 
consent; 

— ^by  senranta 
and  hounds ; 


~fox  bunter 
can  only  kill 
fox,  diCt  not 
enter  baild- 
ing; 


—on  wastes 
of  manor ; 


—by  lord  on 
other  lands ; 


the  action  for  trespass  is  the  only  remedy5  for  the 
Malicious  Injury  Act,  24  &  26  Vict.  c.  97,  s.  52, 
which  allows  a  summary  proceeding  before  jus- 
tices for  malicious  and  wililil  trespasses  causing 
actual  damage  to  property,  provides  tlmt  it  shall 
not  extend  to  *^  any  trespass  not  being  wilful  and 
malicious,  committed  in  hunting,  fishing,  or  in  the 
pursuit  of  game,  but  that  every  such  trespass  shall 
be  punishable  in  the  same  manner  iB.s  if  this  act 
had  not  been  passed."  A  dog  jumping  into  a  close, 
with  the  consent  or  by  incitement  of  the  master,  is 
a  trespass  on  the  part  of  the  master.  A  master 
is  also  liable  for  the  trespass  of  his  servants  and 
friends  with  his  hounds.  Digging  or  breaking 
the  soil  to  imearth  a  fox,  badger  or  otter ;  or 
hunting  or  beating  about  the  grounds  of  another 
to  find  them ;  or  breaking  hedges  in  the  pursuit, 
although  the  law  allows  the  entering  the  lands  of 
others  to  follow  beasts  of  prey,  whose  destruction 
is  to  the  public  benefit ;  and  therefore  a  fox-hunter 
cannot  do  more  than  is  absolutely  necessary  to  kill 
the  fox  or  other  animal,  nor  can  he  enter  any 
building  of  a  stranger  to  take  either  (2:). 

A  lord  of  a  manor,  the  wastes  and  conunons  of 
which  hemgprimd  facie  vested  in  him,  may  main- 
tain such  action  against  any  one  who  trespasses 
upon  them,  whether  he  be  a  commoner  or  not ; 
but  he  cannot  sport  on  the  lands  of  the  copyhold 
tenants,  or  indeed  on  any  other  lands  not  in  his 

(2)  mil  y.  Walker,  Feake,  Add.  C.  284;  JSaker  t.  BerleUy^ 
3  C.  &  P.  83;  LeTiDge,  Ir.  G.  L.  85,  3C;  Bell,  G.  L.  115—122; 
Locke,  G.  L.  44-48;  3  Barn's  Jnst  29th  ed.,  p.  249. 
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own  pccupation^  without  rendering  himself  liable 

to  the  action  {a).     In  the  first  Chapter,  as  to  pro — action 

perty  in  game  and  wild  creatures,  we  have  casu-  huntenby 

ally  adverted  to  some  cases  (&)  in  which  actions  ffome; 

may  be  brought  by  the  persons  entitled  to  game, 

which  may  conveniently  be  repeated  in  this  place, 

although  they  are  doubtless  within  the  principle 

here  stated,  viz. » against  a  hunter  who  starts  game 

on  the  land  of  B.  and  kills  it  in  the  land  of  C,  at 

the  suit  of  both ;  if  started  and  killed  in  B.'s,  at 

the  suit  of  B. ;  or  if  started  in  a  free  warren  of  B, 

(though  it  be  in  the  hunter's  own  land)  and 

hunted  and  killed  in  the  land  of  C,  at  the  suit  of 

both,  although  the  property  in  the  game,  in  most 

of  these  instances,  is  the  captor's.     Likewise,  that  —by  uking 

,  yonng  birds 

the  taking  or  destroying  of  the  young  of  game,  »"<»  their 
and  flie  eggs  of  birds  generally,  when  not  punish- 
able summarily  by  statute,  is  the  subject  of  an 
action  of  trespass  (c). 

Incidental  to  the  subject  of  trespass  is  the  right  spring  gnm 
of  owners  and  occupiers  of  land  to  do  what  they  traps, 
like  to  protect  it  from  intruders,  by  placing  traps  c^ioo^l^i*!' 
and  spears  thereon.     But  the  24  &  25  Vict.  c.  100, 
8.  31  (a  re-enactment  of  7  &  8  Geo.  4,  c.  18), 
enacts: — 

'^Whosoerer  shall  actor  place,  or  cause  to  bo  set  or  placed,  Setting  them 
snj  spriog'gan,  man-trap,  or  other  engine  colcnlated  to  destroy  ^{ndt^t^"^ 

(a)  Brwse  r.  HelliweU,  6  H.  &  N.  609;  2  Bla.  Com.  89, 419; 
11  Mod.  74;  Bourne  v.  Taylor,  10  East,  189;  Pielttring 
V.  Noye$,  4  B.  &  C.  646;  Paterson,  G.  L.  21,  22. 

(h)  See  ante,  pp.  27, 43* 

(r)  See  ante,  p.  41. 
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c  100,  a.  SI. 
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oroocnpier 
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o(  TAnnin 
traps, 

and  irla^  In 

dwelMng- 

honses. 


Extent  of 
•tatote. 


Pladng  doff- 
itpeara.&c 
on  land. 

Betnlt  of 
dediloDt. 


hnman  life,  or  inflict  grieroiu  bodUy  harm,  with  the  intent  that 
the  same  or  whereby  the  same  may  destroy  or  inflict  grieToas 
bodily  hann  npon  a  trespasser  or  other  person  coming  in  contact 
therewith,  shall  be  gnilty  of  a  misdemeanor,  and  being  conricted 
thereof  shall  bo  liable,  at  the  discretion  of  the  conrt»  to  be  kept 
in  penal  servitude  for  the  term  of  three  years,  <^  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  witboat 
hard  labour; — and  whosoever  shall  knowingly  and  wilfully 
permit  any  sach  spring^^^,  man*trap,  or  other  engine  which 
may  have  been  set  or  placed  in  any  place  then  being  in  or  after- 
wards coming  into  his  possession  or  occupation  by  some  other 
person  to  continue  so  set  or  placed,  shall  be  deemed  to  have  mi 
and  placed  snch  gnu,  trap,  or  engine  with  such  intent  as  afore- 
said:—FroTided  that  nothing  in  this  section  contained  shall 
extend  to  make  it  illegal  to  set  or  place  any  gnu  or  trap,  sach 
as  may  have  been  or  may  be  usually  set  or  placed  with  the 
intention  of  destroying  vermin: — ^Provided  also,  that  nothing  in 
this  act  shall  be  deemed  to  make  it  unlawful  to  set  or  place  or 
cause  to  be  set  or  placed,  or  to  be  continued  set  or  placed,  from 
sunset  to  sunrise,  any  spring-gun,  man-trap,  or  other  engine 
which  shall  be  set  or  placed,  or  caused  or  continued  to  be  set  or 
placed,  in  a  dwelling-house,  for  the  protection  thereof." 

It  has  been  decided  that  this  statute  applies 
only  to  instruments  set  with  an  intention  to  do 
grievous  bodily  harm  to  human  beings^  or  whereby 
grievous  bodily  harm  is  actually  done  to  human 
beings,  and  does  not,  therefore,  apply  to  dog* 
spears  set  by  a  man  on  his  own  land  (d). 

There  also  have  been  various  decisions  as  to 
the  legality  of  placing  dog-spears,  &c.,  on  land 
with  and  without  notice  of  their  being  so  placed, 
and  the  result  of  the  authorities  is  thus  summed 
up(tf):  primA  facie y  the  owner  or  occupier  of  tfie 


id)  Jordan  v.  Crump^  8  M.  &  W.  782. 
le)  Faterson,  50,  51 ;  Ilott  v.  Wilkes,  3  B.  &  Aid.  304;  Bird 
V.  Holbrook,  4  Bing.  628;  Jordan  v.  Crump,  8  M.  &  W.  782; 
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land  can  do  longer  set  spring-guns  and  man-traps^  Placing  do^. 
but  he  is  entitled  to  plant  dog-spears  and  such  ****"' 
safeguards  in  his  fields  and  woods.     It  is^  how- 
ever, always  prudent  and  fair  to  the  public  to  put 
up  a  notice  to  that  effect,  for  though,  strictly 
speaking,  an  owner  is  not  bound  to  give  any  such 
notice,  it  always  gives  an  owner  an  advantage  in 
the  result,  and  may  influence  the  question  of  costs 
in  the  event  of  an  action  being  brought.     Not 
only  may  the  owner  of  the  lands  set  dog-spears,  -poiMoed 
hut  he  may  also  put  strongly-scented  baits  (/),  so     '*' 
as  to  lure  the  dogs  or  cats  to  their  &tal  doom. 
But  he  must  not  put  these  strong-scented  meats 
close  to  the  outside  boundary  of  his  property,  for 
if  so  the  smell  will  then  invade  the  neighbour's 
field  or  the  highway,  and  so  will  attract  the  dogs, 
and  influence  their  instinct,  while  they  are  lawfully 
on  their  own  soil;  and  the  landowner  becomes  the 
aggressor,  and  is  liable  for  the  consequences. 

As  to  the  remedy  by  action,  it  is  either  in  one  Remedy  for 
of  the  superior  courts  of  law^  or  in  the  county  action; 
court,  when  the  damages  are  laid  at  less  than 
50/.,  and  where  no  title  arises  (y);  but  the  county  county 
court  cannot  try  actions  in  which  the  title  to 
any  corporeal  or  incorporeal  hereditament  or  to 
any  franchise  is  in  question,  except  by  consent  of 

J>fane  t.  Clayton f  7  Tannt.  489;  Towntend  v.  Wathen^  9  East, 
27T. 

(/)  The  Poisoned  Grain  Prohibition  Act,  1863, 26  &  27  Vict, 
c.  113,  and  the  Poiaoned  Flesh  Act,  27  &  28  Vict  c.  115,  s.  8, 
prohibits  the  placing  of  paUoned  grain,  seed  or  meal  and  meat 
onlj  (lee  sect  3,  Chap.  X.,  post,  pp.  198,  201). 

{$)  9  &  10  Vict.  c.  96,  8.  58,  and  13  &  14  Vict  c.  61,  s.  1. 
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the  parties  (A),  and  such  court  has  jurisdiction  in 
all  actions  which  may  be  brought  in  a  superior 
court,  if  the  parties  agree  in  writing  to  it  (t). 

The  statute  law  of  England  is  defective  in  not 
giving  some  summary  and  inexpensive  remedy 
against  persons  for  the  trespasses  described,  viz., 
those  where  the  trespasser  is  not  searching  for 
game,  nor  doing  any  appreciable  damage  to  the 
land  or  anything  upon  it,  nor  committing  any  act  of 
vagrancy,  which  are  offences  already  provided  for, 
because  the  expensive  and  dilatory  proceeding  of 
an  action  at  law  against  the  class  of  persons  who 
are  mostly  addicted  to  trespassing  on  another^s 
ground  is,  to  use  a  common  phrase,  "a  remedy 
worse  than  the  disease."  It  is  true,  the  owner 
or  occupier  can  order  the  trespassers  ofi^  and,  if 
necessary,  use  just  sufficient  force  to  expel  them, 
but  he  cannot  apprehend  the  trespassers  or  give 
them  into  custody,  as  there  is  no  (general  authori^ 
to  arrest  in  such  cases  (A),  unless  actual  breach  of 
the  peace  has  occurred,  nor  can  he  shoot  their 
dogs,  except  they  are  in  the  act  of  damaging  some 
property  (/),  or  the  owner  have  a  right  of  firee 
warren,  &c.  over  the  land.  This  remedy  by 
action  is  the  exclusive  one  whenever  any  title  to 
the  land,  or  to  the  right  of  entry  thereon  to  shoot 
the  game,  is  in  question,  since  then  the  summary 
remedy  before  justices,  as  we  have  seen  (wi),  can- 

(A)  19  &  20  Vict.  c.  108,  8.  25. 

(i)  19  &  20  Vict.  c.  108,  s.  23. 

(A)  1  &  2  Will.  4,  c  32,  8.  31,  ante,  p.  163. 

(0  See  sect.  13,  ante,  p.  63. 

(wi)  See  ante,  p.  159. 
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not  be  applied.  In  Scotland^  a  cheap  and  prompt  JJ'hJS  ilw 
interdict  or  injunction  is  obtainable  fix)m  the  local  »'  tiwpwji. 
coart(it) ;  and  in  Ireland  there  is  a  summary  pro- 
ceeding before  justices  against  trespassers  refusing 
to  leave  after  being  warned,  or  repeating  the 
offence,  if  it  be  done  not  in  hunting,  fishing  or  in 
pursuit  of  game  (o).  But  here  it  has  been  decided 
that  there  is  no  power  to  give  into  custody  for  a  previous 

,  ,  ,  ,  *^  notloo  not  to 

mere  trespass  (;?).  It  is  advisable  to  give  a  personal  JJIJ^j^ 
notice  to  the  individual  trespasser,  or  a  printed 
caution,  wherein  the  lands  should  be  particularly 
described,  and  any  trespass  afterwards  committed 
would  then  be  considered  wiUul  (^). 

Formerly,  if  the  jiuy  in  an  action  in  a  superior  ^^jjj*/' 
court  gave  a  verdict  for  the  damage  of  5/.  or 
greater,  the  plaintiff  was  entitled  to  his  costs  from 
the  defendant,  the  trespasser ;  but  if  it  was  below 
o/.  the  plaintiff  was  not  so  entitled  if  the  judge 
who  tried  the  cause  certified  '^  that  the  action  was 
not  really  brought  to  try  a  right  besides  the  mere 
right  to  recover  damages,  and  that  the  trespass 
or  grievance  in  respect  of  which  the  action  was 
brought  was  not  wiUul  and  malicious,  and  that  the 
action  was  not  fit  to  be  brought"  (r). 

But  now,  by  the  rules  of  court  under  the  Judi-  is^cw  miw. 
cature  Act,  1875,  the  costs  of  and  incident  to  all 

(n)  FatenoD,  xli.  169. 

{o)  14  &  15  Vict  c.  92,  8.  8. 

(p)  Jordan  t.  Gihhim^  8  L.  T.,  K  S.  891. 

(^)  See  Farm  No.  85,  pott,  p.  180. 

(r)  23  &  24  Vict  c.  125,  8.  84. 
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proceedings  in  the  High  Court  are  in  the  discre- 
tion of  the  court.  But  when  an  action  is  tried  br 
a  jury^  the  costs  follow  the  events  unless^  upon  an 
application  at  the  trial,  the  judge  before  whom 
the  action  is  tried  in  the  court  shall  otherwise 
order  (r). 

As  to  the  defence  in  such  actions,  see  Locke  on 
Game  Laws  and  the  various  books  on  the  prac- 
tice of  the  Common  Law  Division  of  the  High 
Court  of  Justice. 


83.  General 
notice  not  to 
trespass 
(Bell,  O.  L. 
313). 


FORMS. 
Caution. — Take  notice,  that  all  trespassers  on  any  land  on 
either  side  of  the  adjoining  highway,  for  half  a  mile  in  length 
and  one  mile  in  depth,  on  each  side  of  and  opposite  to  this  notice, 
will  be  prosecuted  as  wilful  trespassers  under  the  Game  Act, 
and  otherwise  according  to  law.  C.  D. 


34. 


85.  Notice  to 
a  particular 
penon  not  to 
trespass. 


Or  this  as  an  advertistement :  Notice.— Notice  is  hereby 
given,  that  all  persons  found  trespassing  in  search  or  pursait 
of  game  on  the  estates  of  -and  — — ,  in  the  parish  of 

— --,  the  property  of ,  Esq.,  will  be  prosecuted. 

E.  F.,  Steward, 

To  Mr.  A.  B. 
I  hereby  give  yon  notice  not  to  enter  or  trespass  npon  any 
of  the  lands  and  hereditaments  [if  given  hy  a  tenant^  say,  in 
my  occupation]  belonging  to  me  [and,  if  so,  in  my  occupation, 
or  in  the  occupation  of  £.  F.  and  F.  6.],  situate  at,  &c.,  and 
ci^lled  ,  for  the  purpose  of  pursuing,  taking,  killing  or 


(r)  37  &  88  Vict,  c  83,  Ord.  LV.  r.  1,  and  Parsons  v.  J7*|. 
linfff  W.  N.  1877,  s.  4,  in  which  it  was  decided  that  if  a  farthing 
damage  are  recovered  costs  follow  the  event,  unless  the  judge 
certifies  otherwise. 
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deitroying  game  [or  for  the  pnipose  of  hnnting,  hawking,  Notice  not  to 
conning,  shooting,  fishing  or  fowling],  or  for  any  other  pnr-  '••^•' 
poK  or  nnder  any  pretence  or  pretext  whatsoe? er:  And  that  in 
case  jon  should  do  so  after  the  service  of  this  notice  [or  in 
cue  after  eerrice  of  this  notice  yon  shall  enter  or  trespass  npon 
the  laid  lands  and  hereditaments,  or  any  part  thereof,  for  any  or 
either  of  the  purposes  aforesaid],  yon  will  he  deemed  a  wilful 
trespasser,  and  dealt  with  [or  proceeded  against]  accordingly. 

Dated  at ,  this day  of ,  18    . 

CD. 
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CHAPTER  IX. 

UNliAWPULLY  TAKING  GAME^  ETC,  IN  THE  DAT- 
TIME,  IN  ENGLAND. 

*^»»*^«jf«    We  have  already  shown  who  can  take  game(a\ 
given.  what  licences  are  necessary  to  be  obtained  to  kill 

or  take  game  by  owners  and  occupiers  of  lands, 
gamekeepers  and  other  persons ;  the  exemptions, 
and  the  mode  of  obtaining  the  licences  (b) ;  that 
game  cannot  be  taken  out  of  season,  oif  on  a  Sun- 
day or  Christmas-day  (c) ;  and  the  penalty  for 
using  or  carrying  a  gun  without  a  licence  ((/). 
We  shall  in  other  Chapters  give  the  enactments 
as  to  the  imlawful  taking  of  eggs  of  birds  of 
game  {e),  taking  game  by  night  (/),  killing 
deer(^),  killing  hares,  &c.  in  warrens,  and  the 
Poaching  Prevention  Act,  1862  (A).  Here  it  is 
proposed  to  give  some  provisions  which  are 
cumulative  upon  all  these. 
Taking  gune  This  Chapter  is  confined  to  unlawfiilly  taking 
game  by  day ;  for,  as  has  been  shown,  no  fire* 

(a)  See  ante,  p.  6. 

(b)  See  ante,  pp.  88,  94. 
(0)  See  ante,  pp.  58,  64. 
Id)  See  ante,  p.  108. 
(0)  See  Chap.  X.,  post,  p.  192. 
(/)  See  Chap.  XIV.,  post,  p.  256. 
(g)  See  Chap.  XV.,  poet,  p.  281. 
Qh)  See  Chap.  XYII.,  post,  p.  299. 
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amis  or  gun  can  legally  be  used  by  night  for  kill- 
ing  hares  or  other  game  (i). 
By  1  &  2  Will.  4,  c.  32,  s.  23,  it  is  enacted,—  i  ^^  win.  4, 

•^  '  '     ^         '  '         cS2,  •.93. 

**  That  if  any  person  shall  kill  or  take  any  game,  penalty  for 

1  ^  x»^  •  kllllniT  game 

—or  use  any  dog,  gtm,  net,  or  other  engine  or  without  a 

•  M      n       .i_  /»  i.»x»  c«rtlflcato. 

instrament,  for  the  purpose  oi  searchmg  lor  or  g^^^^s. 
'  killing  or  taking  game, — such  person  not  being 
authorized  so  to  do  for  want  of  a  game  certificate, 
be  shall,  on  conviction  thereof  before  two  justices 
of  the  peace,  forfeit  and  pay  for  every  such  offence 
such  sum  of  money  not  exceeding  five  pounds,  as 
to  the  said  justices  shall  seem  meet,  together  with 
the  costs  of  the  conviction : 

"  Provided  always,  that  no  person  so  convicted  Thi«  penalty 
shall  by  reason  thereof  be  exempted  nrora  any  ia"^e* 
penalty  or  liability  under  any  statute  or  statutes 
relating  to  game  certificates,  but  that  the  penalty 
imposed  by  this  act  shall  be  deemed  to  be  a  cumu* 
lative  penalty." 

The  effect  of  this  section  was  considered  in  saumiartx, 
Saunders  v.  Baldy(h)y  where  a  person  used  a 
trap  for  taking  game  out  of  season,  and  had  no 
game  certificate.  He  was  charged,  under  this 
section,  with  taking  game  without  a  certificate. 
The  Court  of  Queen's  Bench  held  that  he  was 
liable,  as  the  penalties  were  cumulative,  and  that 
he  might  also  be  convicted  under  sect.  3  for  kill- 
ing game  out  of  season. 


(i)  11  &  12  Vict  c.  29,  s.  5,  ante,  p.  140. 
{jk)  L.  R.,  1  Q.  B.  87. 
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This  enactment  does  not  apply  to  woodcocks, 
snipes,  quails,  landrails  or  conies,  nor  to  hares 
killed  by  an  owner  or  occupier  thereto  authorized, 
or  to  those  persons  who  are  exempted  from  taking 
out  a  licence  by  23  &  24  Vict.  c.  90,  s.  5  (Z),  nor 
to  deer ;  but  the  person  killing  woodcocks,  snipes, 
quails,  landrails,  or  conies,  or  deer,  without  pes- ' 
sessing  an  excise  '^  licence  to  kill  game,"  is  liable 
to  the  penalty  of  20/.  by  23  &  24  Vict.  c.  90, 
s.  4(m),  but  not  to  be  surcharged  any  duty,  as 
before  the  23  &  24  Vict.  c.90  (n) ;  and  in  addition 
to  these  penalties  is  also  liable  to  the  penalty  of 
10/.,  under  the  Gun  Licence  Act  (33  &  34  Vict, 
c.  67)  (o),  if  the  above  or  any  of  them  are  shot, 
and  the  person  shooting  them  has  not  a  gun 
licence.  The  24  &  25  Vict.  c.  96,  ss.  12—16, 
relates  to  the  killing  of  deer(/>). 

As  to  the  act  constituting  the  offence :  if  a 
man  standing  in  one  parish  or  county  shoot 
at  game  in  another,  he  uses  the  gun  in  the  dis^ 
trict  in  which  he  stands  (q) ;  as  to  forfeiture  of 
licence  on  conviction  of  a  trespass,  see  the  cases 
noticed  under  23  &  24  Vict.  c.  90,  ss.  4,  1 1  (r). 
It  will  lie  on  the  defendant  to  prove  that  he  is 


(0  See  ante,  pp.  83,  84. 
(m)  See  ante,  p.  80. 
(n)  See  ante,  p.  82. 
(0)  See  ante.  p.  108. 
ip)  See  Chap.  XV.,  poet,  p.  281. 

{q)  Rex  y.  AlUopp,  1  Show.  339?  Mayhm  v.  Wariley, 
8  L.  T.,  N.  S.  604. 
(r)  See  ante,  pp.  81,  95. 
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qualified  by  a  Ucence,  or  exempted  from  taking  it  X^J^^ll  *' 

The  mode  of  recovery  of  this  penalty  will  be  peiMity 
given  afterwards  {q)y  and  also  the  statements  of  offences, 
the  offences  (r).  It  is  said  to  be  clear  that  where 
there  is  a  repetition  of  several  acts  on  the  same 
day  in  pursuit  of  the  same  object,  the  penalty  is 
single,  as  if  an  unlicensed  person  upon  the  same 
day  kill  several  hares,  partridges,  &c.,  or  use  a 
dog,  and  also  a  gun,  he  is  only  liable  to  one 
penalty  under  this  section  («).  But  he  is  never- 
theless liable  to  one  penalty  for  the  taking  of 
game,  and  another  for  using  a  dog  at  another 
time  for  the  purpose  of  taking  game,  if  committed 
on  the  same  day  within  the  same  or  another  juris- 
diction, but  on  different  persons'  lands  or  occupa- 
tions {t)y  as  the  offences  are  distinct  and  sepa- 
mte  (tf) ;  and  so  a  trespasser  would  also,  it  is 
apprehended,  if  the  acts  were  distinct  and  separate, 
as  for  instance,  if  he  went  on  the  same  day  and  in 
the  same  place,  and  he  once  left  the  place  and  re- 
tamed  again  (;r).  With  respect  to  the  amount 
of  the  penalty  which  may  be  imposed  on  offenders 

(/»)  1  &  2  WilL  4,  c.  32,  i.  42,  post,  Chap.  Xin.,  p.  244;  see 
tlsointCyp.  161. 

{q)  See  Chap.  XIIX.,  p.  233. 

(f)  See  Forma,  Nos.  86,  37,  post,  p.  191. 

(0  Locke,  6.  L.  8, 32;  Oke's  '<  Synopgis,"  12th  ed.  p.  171. 

it)  Bell,  G.  L.  104 ;  Brooke  v.  Milligan,  3  T.  R.  609  ; 
I«ke,Q.  L.  8;  Paley,  4th  ed.  221 ;  but  see  B,  v.  L&tettt  7  T.  U. 
152. 

(a)  Beg.  v.  Mattheme,  10  Mod.  26. 
(«)  Bell,  G.  L.  145, 146. 
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Penalty        wlierc  there  are  several  joining  in  the  commission 

where  sere-        /»i»/*»  i  •  ^  « 

nioflenden.  of  this  onence  by  using  one  dog,  gun,  &c.,  or 
killing  a  hare,  it  had  long  been  a  moot  point 
whether  or  not  it  was  a  joint  offence  punishable  with 
one  penalty  of  5/.  divisible  amongst  the  whole,  or 
a  several  offence  in  which  the  full  penalty  might 
be  imposed  on  each.  It  is  scarcely  necessary  to 
refer  to  the  old  cases  on  this  point,  because  in 
most  of  them  a  strained  and  forced  construction 
had  been  put  upon  the  statutes  under  which  they 
were  given,  and  the  current  of  recent  decisions  all 

Tf^^^f  incline  the  other  way.     There  is  no  such  dis* 

liable  to  fall        ^         ^  J 

pciwitjr.  tinction  between  a  joint  and  several  oflfence  as 
has  been  contended :  it  is  entirely  unintelligible ; 
for  where  the  offence  arises  from  the  joint  action 
of  the  parties,  each  person,  it  is  apprehended,  is 
liable  for  all  the  consequences  (as,  in  &ct,  each  case 
is  distinct,  depending  on  the  evidence  against  each 
person),  unless  the  act  creating  the  offence  plainly 
intends  otherwise.  The  true  test  in  these  cases  is 
the  wording  of  the  statute,  as  laid  down  by  ^Mfr^on, 
B.,  in  Reg.  v.  Dean  (j/)  (which,  however,  was  an 
excise  case  against  partners,  where  each  was  held 
liable  for  the  same  offence),  wherein  he  says, — 
'^  You  must  look  at  the  statute  to  see  whether 
every  person  is  to  be  punished,  or  every  offence  is 
to  be  punished.  If  every  offence  is  to  be  punished 
there  is  to  be  one  penalty  only,  however  large  the 
number  of  persons  that  committed  it ;  but  if  there 
are  several  penalties  on  each  person,  it  is  obviously 
otherwise."    The  more  recent  case  of  Bey.  v. 

(y)  12  M.  &  W.  3$, 
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Justices  of  Staffordshire  (z)^  which  was  upon  Penalty 
convictions  in  several  penalties  under  this  parti-  wioflendew. 
cnlar  section  of  1  &  2  Will.  4,  c.  32,  favours  the 
view  that  each  is  liable  to  the  full  penalty  (a) ;  and 
80  does  the  case  of  Mayhew  v.  Wardley  (&).  In- 
deed the  clause  itself  appears  to  us  to  point  to  the 
intention  of  the  legislature  that  every  person,  and 
not  every  oiSence,  should  be  punished.  It  would 
be  manifestly  absurd  to  parcel  out  a  penalty  of 
5/.,  where  there  were,  say,  twenty  offenders,  when 
by  many  sections  of  this  act  (e.y.  ss.  30,  32)  the 
legislature  has  increased  the  penalty  where  the 
offenders  go  in  a  party  of  five  or  more.  How 
would  it  be  in  a  case  where  the  statute  imposes 
a  term  of  absolute  imprisonment  ?  Cotdd  it  be 
apportioned  too  ?  Whichever  view  may  hereafter 
be  decided  to  be  the  law,  some  of  the  parties  may, 
it  is  conceived,  be  treated  as  aiders  and  abettors 
in  the  offence  under  11  &  12  Vict.  c.  43,  s.  5  (c), 
and  so  liable  to  the  same  penalty  as  the  prin- 
cipal who  uses  the  dog,  gun,  &c. ;  for  it  seems  to 
be  admitted  that  if  each  did  a  separate  substantive 
act  forbidden  by  this  section,  each  would  be 
liable  {d).  Independently  of  these  enactments, 
by  the  well-known  principle  of  the  common  law, 
all  persons  present  and  concerned  in  misdemeanors 
are  principals  ;  and  so  it  is  by  the  Forest  Laws  {e). 

(0  82  L.  T.  106;  28  J.  P.  486. 

(a)  See  Oke's  <*  Sjnopsb/'  12th  cd.  pp.  170, 171. 

(ft)  8  Lw  T.,  N.  S.  604. 

Ifi)  See  Chap.  XIIL,  post,  p.  234. 

(<Q  Christian,  G.  L.  161;  Bell,  G.  L.  192;  25  J.  P.  28. 

(0  BeU,  G.  L.  108. 
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iz.  V,  Litm-        Since  the  last  edition  of  this  book  was  published, 

this  point  has  been  decided  by  the  case  of  Reg,  v. 

Each  offender  LittlechUd  (/).      In  that  case,  two  defendants 

liable  for  v./  /  ' 

penSty  ^^^  charged  under  the  3rd  section  of  the 
1  &  2  Will.  4,  c.  32,  for  using  a  gun  and  killiDg 
two  pheasants,  contrary  to  that  statute.  At  the 
hearing  each  claimed  to  be  tried  separately,  in 
order  to  call  the  other  as  a  mtness ;  the  justices 
refused^  and  heard  the  charge  against  both 
together,  and  convicted  them,  and  a  conviction 
was  drawn  up  separately  against  each  defendant, 
imposing  a  penalty  of  3/.  Against  this  the 
defendants  appealed  to  the  quarter  sessions,  who 
confirmed  the  conviction  subject  to  a  case.  The 
groimd  of  appeal  was,  "that  if  the  justices  con- 
victed the  defendants  of  a  joint  offence,  it  was 
illegal  to  inflict  separate  penalties  upon  each;  bnt 
if  they  convicted  them  of  a  separate  offence,  it 
was  illegal  for  them  to  do  so  on  a  joint  informa- 
tion and  a  joint  hearing,  after  they  had  been  re- 
quired to  hear  the  case  separately.  The  Court  of 
Queen's  Bench  {Mellor^  Lush  and  Hannen,  JJ.) 
held  the  conviction  right,  that  the  statute  imposed 
the  penalty  on  each  person,  and  it  would  have  been 
wrong  to  have  convicted  them  jointly.  **  It  could 
never  be  intended  that  one  of  the  offenders  should 
pay  the  whole  aggregate  of  the  two  penalties,  or 
go  to  prison  until  the  other  had  paid  his  share. 
The  penalty  iiicurred  was  separate ;  the  imprison- 
ment of  the  one  cannot  be  the  imprisonment  of 
the  other." 

(/)  L.  R.,  6  Q.  B.  292. 
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By  the  Annual  Army  Mutiny  Act,  39]  Vict  {{JJ^*" 
c.  8, 8. 88,  it  is  "  for  the  better  preservation  of  game  ^Ji";'j,^h 
and  fish  in  or  near  places  where  any  officers  shall  JJJJ*^"' 
at  any  time  be  quartered,*'  enacted, — "  That  every  89  vict,  c  s, 
officer  who  shall,  without  leave  in  writing  from 
the  person  or  persons  entitled  to  grant  such  leave, 
take,  kill  or  destroy  any  game  or  fish  in  the 
united  kingdom  of  Great  Britain  and  Ireland, 
shall  for  every  such  offence  forfeit  the  sum  of  five 
pounds.'' 

The  term  "  game  "  in  the  Mutiny  Act  must  be  neflniuon  oi 
understood  in  its  usual  signification  as  defined  by 
1  &  2  Will.  4,  c.  32,  s.  2  {g),  and,  therefore,  does 
not  indude  woodcocks,  snipes,  quails,  landrails  or 
conies;  but  the  offender  would  be  liable  to  the 
trespass  penalty  in  respect  to  them  (A). 

Sect  90  of  the  Mutiny  Act  applies  the  pro-  «ccovery  of 
visions  of  the  11  &  12  Vict.  c.  43  (the  act  which  ^"^^"^ 
regulates  the  procedure  in  respect  to  summary 
convictions  before  justices  in  England),  to  the  re- 
covery of  this  penalty  in  every  part  of  the  united 
kingdom,  except  Scotland,  before  one  or  more 
justice  or  justices  (notwithstanding  14  &  15  Vict, 
c.  93  applies  to  justices'  proceedings  in  Ireland), 
except  that  in  de&ult  of  distress  the  period  of  im- 
prisonment is  increased  firom  three  to  six  calendar 
months.  The  information  therefore  must  be  laid 
within  six  calendar  months  of  the  offence  (t),  and, 
on  conviction,  the  penalty  and  costs  are  to  be 

C^}  See  ante,  p.  ad. 

(A)  1  &  2  Win.  4,  c.  32, 8. 80,  ante,  p.  154. 
(i)  11  ft  12  VicL  c  48,  B.  11 J  Oke's «« Synopsis,"  12th  cd. 
p.  120. 


190  Ch.  9. —  Unlaiofully  taking  Game^  Sfc. 

Rcfovery  of  levied  bj  distress  (A),  and,  in  default  of  distress, 
uuderiiuuoy  six  calendar  months'  imprisonment  without  hard 
labour y  unless  sooner  paid  {I).  One  moiety  of  the 
penalty  is  payable  to  the  informer,  and  the  re* 
mainder,  or,  if  the  offence  be  proved  by  the  in- 
former,  the  whole  of  it,  is  to  be  paid  to  the  pay- 
master for  the  recruiting  service  in  London ;  and 
the  conviction  is  to  be  immediately  reported  by  the 
justice  to  the  secretary  at  war  (m).  In  Scotlaiid 
the  penalty  is  to  be  recovered  before  one  or  more 
justices  of  the  peace,  under  the  provisions  of  the 
Sunmiary  Procedure  Act,  1864  (n). 
The  like,  for  The  Annual  Marine  Mutiny  Act,  29  Vict, 
marines.  c.  9,  s.  86,  is  a  similar  enactment  as  to  officers  in 
2»  Vict  c  9,  ^^  loysl  marine  forces,  and  it  enacts, — '*  For  the 
better  preservation  of  the  game  and  fish  in  or  near 
places  where  any  officer  shall  at  any  time  be 
quartered,  every  officer  who  shall,  without  leave 
in  ^Titing  firom  the  person  or  persons  entitled  to 
grant  such  leave,  take,  kill,  or  destroy  any  game 
or  fish  within  the  united  kingdom,  shall  for  even' 
such  offence  forfeit  the  sum  of  five  pounds.'^ 
Sects.  88  and  89  of  this  Act  contain  similar  enact- 
ments to  those  in  sects.  90  and  91  of  39  Vict  c.  8, 
last  referred  to,  with  this  difference,  that  the 
moiety  of  this  penalty  is  payable  to  the  Com- 
missioners, for  executing  the  office  of  Lord  High 

(ife)  11  &  12  Vict  c.  48,  83. 19,  20,  21. 
(0  26  Vict  c  8,  8.  90. 

(m)  39  Vict  c.  8,  s.  90.  For  statement  of  offc&ce,  see  No.  3^, 
post,  p.  191. 
(»)  27  &  28  Vict  c.  30. 
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Admiral^  and  the  conviction  is  to  be  reported  to 
the  secretary  of  the  Admiralty  within  four  days 
by  the  committing  justices. 


FORMS  ((>). 

For  that  yoa  [or  he  the  aaid  A.  B.]  on  &c.,  at  &&,  unlaw-  8C.  Kiiiinff  or 

faUj  did  lull  [or  take]  certain  game,  to  wit,  one  [partridge],  ISSSSi?!!"'' 

70Q  [or  he  the  said  A.  B.]  not  being  then  and  there  authorized  Ucence 

lldlS "Will  4 

BO  to  do  for  want  of  a  licenceto  kiU  game,  contrary,  &c.  c  83,  ■.  38). ' 

For  that  you  [or  he  the  said  A.  B.]  on  &c.,  at  &c.,  unlaw-  87.  Using  a 
folly  did  use  a  certain  dog,  to  wit  [a  lurcher]  (and  not  being  a  ?^i*^J^o* 
greyhoond),  for  the  porpoee  of  then  and  there  searching  for  [or  (t^iO- 
takbg,  or  killing] 

\pr  a  certain  gun,  for  the  purpose  of  then  and  there  killing], 
\pr  a  certain  net,  or  engine,  or  instrument,  to  wit,  a  snare, 
for  the  purpose  of  Uien  and  there  taking] 
game  [if  known  My,  to  wit,  one  hare],  on  certain  land  in  the 
occupation  of  one  £.  F.  there  situate,  you  [or  he  the  said  A.  B.] 
not  beiug  then  and  there  authorized  so  to  do  for  want  of  a  licence 
to  kail  gone,  contrary,  &c. 

For  that  yon  [or  he  the  said  A.  B.]  on  &c.,  at  &c.,  being  then  38.  Offloerii  in 

an  officer  in  her  majesty's  army  [or  marine  forces],  unlawfully  did  {JjJi'SIkinff 

take  [or  kill,  or  destroy]  certain  game  [or  fish],  to  wit ,  B«n»«  or  fl»i» 

witiiontany  leaye  in  writing  for  so  doing  had  or  obtained  from  190).'  ^^     * 
the  pemn  entitled  to  grant  such  leave,  contnry,  &c. 


(0)  These  statements  of  offences  are  to  bo  used  in  filling  up 
the  general  forms  in  Chapter  XIIL,  post,  p.  250. 


(     192     ) 


CHAPTER  X- 

UNLAWFULLY  DESTROYING  GAME  OU  EGGS 

OF  BIBD8. 


1.  Enactments  in  the  Game  Acts,  infra. 

2.  Destroying  Game,  Sfc,  by  Poisoned  Grainy 

Meat,  or  by  Firing  Crops,  Sfc,  p.  196. 


1.  Enaet'  1,   ENACTMENTS  IN  THE  GaME   AcTS. 

menu  in  Ifie 

riT wm.  4,  By  1  &  2  Wm.  4,  c.  32,  s.  3  (a),  it  is  enacted,  inter 

c.  82.         *  alia, — "  If  any  person,  with  intent  to  destroy  or 

^"ng^Son  injure  any  game,  shall  at  any  time  put  or  cause  to 

l^t.  B^S^   be  put  any  poison  or  poisonous  ingredient  on  any 

'*^^*  ground,  whether  open  or  inclosed,  where  game 

usually  resort, — or  in  any  highway, — every  such 

person  shall,  on  conviction  thereof  before  two 

justices  of  the  peace,  forfeit  and  pay  such  sum  of 

money,  not  exceeding  ten  pounds,  as  to  the  said 

justices  shall  seem  meet,  together  with  the  costs  of 

the  conviction." 

DeflnHion  o(       «  Game  "  here  must  have  the  restricted  mean* 

"game." 

ing  assigned  to  the  word  by  1  &  2  Wilh  4,  c.  32, 
s.  2  {b).     This  section  applies  even  to  the  pro- 

(a)  This  section  is  set  oat  in  part,  ante,  pp.  54,  55. 
C^)  See  ante,  p.  53. 
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prietor  of  the  game^  and  the  occupier  of  the  i&«wni.4, 

ground ;   and  it  shoidd  be  observed  that,  while 

the  use  of  arsenic  is  admitted  to  be  necessary  as  a 

protection  to  the  grain  against  blight  or  insects 

and  permitted  to  be  used  by  the  14  &  15  Vict.  Mftisvict. 

c.  13,  s.  3,  and  26  &  27  Vict.  c.  1 13,  s.  4  (c),  in  vul'cfiii.^ 

the  steeping  of  seed  wheat,  the  gist  of  the  offence 

— the  intent  to  destroy  or  injure  game — ^is  all  but  intent  to 

impossible  of  proof,  where  the  grain  or  seed  is  datwy. 

placed  into  the  soil,  and  this  section  will  apply 

only  where  the  poison  is  put  on  the  ground  for  no 

useful  purpose.     By  the  26  &  27  Vict.  c.  113, 

s.  3  {d),  which  is  more  extensiye  than  this  section 

both  as  to  the  poison  and  the  place,  no  ^*  intent"  is 

necessary,  thereby  curing  the  defect  in  the  Game 

Act    The  11  &  12  Vict.  c.  29,  s.  5  (e),  contains 

also  a  prohibition  against  the  use  of  poison  for 

destroying  **  hares  or  other  game." 

For  the  mode  of  recovering  the  penalty  as-  Becoreiyoi 
signed  by  this  section,  see  Chap.  XIII.  (/),  and 
Forms  39,  40,  41  (y),  for  the  forms  of  stating 
the  offences  in  justices'  proceedings. 

In  Scotland  and  Ireland  there  is  no  provision  i  ^2  win.  4, 

.       c.  82,  t.  8. 

corresponding  to  the  above  enactment;    but  m  Scotland  and 
Scotland  there  is  the  11  &  12  Vict.  c.  30,  s.  4,  ^*^ 
which  imposes  no  penalty.  (A).     The  26  &  27 

(e)  See  post,  pp.  198, 199. 

id)  See  poet,  p.  198. 

(0)  See  ante,  p.  140. 

(/)  See  poet,  p.  233. 

(jf)  See  poBt,  p.  195. 

(A)  See  Chap.  XX.,  sect  3,  poet,  p.  876. 

O.  K 
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1  &  3  Will.  4, 
c.  32.  s.  34. 


Penalty  for 
(l<»tro.vlni;  or 
taking  the 
eggs  of  game, 
dec. 

Sect.  84. 


Eggdof 
swans,  wild 
docks,  1^ 


Swans. 


Vict  c.  113,  wiU  therefore  apply  to   such  an 
offence  in  Scotland  and  Ireland. 

Sect.  24  enacts^ — "  That  if  any  person  not 
having  the  right  of  killing  the  game  upon  any 
land, — nor  having  permission  from  the  person 
having  such  right, — shall  wilfiiUy  take  -out  of  the 
nest  or  destroy  in  the  nest  upon  such  land  the 
eggs  of  any  bird  of  game, — or  of  any  swan,  wild 
duck,  teal  or  widgeon, — or  shall  knowingly  have 
in  his  house,  shop,  possession  or  control,  any  such 
eggs  so  taken, — every  such  person  shall,  on  con- 
viction thereof  before  two  justices  of  the  peace, 
forfeit  and  pay  for  every  egg  so  taken  or  destroyed, 
or  so  found  in  his  house,  shop,  possession  or  con- 
trol, such  sum  of  money,  not  exceeding  five 
shillings,  as  to  the  said  justices  shall  seem  meet, 
together  with  the  costs  of  the  conviction." 

As  to  who  has  the  right  to  the  game  (i),  as 
defined  by  1  &  2  Will.  4,  c.  82,  s.  2  (A).  It  is 
remarkable  that  although  the  eggs  of  swans,  wild 
ducks,  teal  and  widgeons  are  protected  in  the 
breeding  season,  the  birds  themselves  are  not  also 
then  or  at  any  time  protected  or  mentioned  in  the 
Game  Licences  Act ;  nor  are  the  e^s  of  wood- 
cocks, snipes,  quails  or  "landraUs.  With  respect 
to  swans,  they  are  the  subject  of  larceny  where 
they  have  been  marked  and  pinioned,  or  even 
unmarked,  if  tame,  kept  in  a  mote,  pond  or 
private  river;  (/)  but  larceny  cannot  be  com- 

(i)  See  ante,  p.  116. 
(h)  See  ante,  p.  58. 
(0  See  ante,  p.  42. 
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mitted  of  their  eggs,  because  the  statute  has  i&2wul4, 
appointed  a  less  punishment  for  them  (m). 

Destroying  game  or  rabbits  by  night  is  for-  ^"^^^ht**"* 
bidden  by  11  &  12  Vict.  c.  29,  s.  6  (n). 


FORMS  (©). 
For  that  jon  [jor  be  the  said  A.  B.]  on  &c,  at  &c.,  nnlaw-  89.  LaytnR 
iuWj  did  pat  [or  canse  to  be  pnt]  certain  poison  [or  a  certain  ^i!!|^'\id. 
poiioDOQS  ingredient]  in  certain  open  [or  inclosed]  groond  there,  "■  ')• 

called ,  where  game  then  nsnally  resorted 

[or  in  a  certain  bighwaj  there,  called ], 

vith  intent  thereby  then  and  there  to  destroy  [or  injnre]  the 
laid  game,  contrary,  &c. 

For  that  yon  [or  he  tihe  said  A.  B.]  on  &c,  at  &c.,  unlaw-  40.  TakinK 
ioDy  and  wiHolly  did  take  out  of  [or  destroy  in]  a  certain  nest,  SS^yinK 
then  being  found  upon  certain  land  there,  called  ■  [or  in  the  ^•™  *"  "'* 

occnpation  of  one  £.  F.],  three  eggs  of  a  certain  bird  of  game,  to  •.  m). 
"wit,  a  partridge  [or  eggs  of  a  swan,  or  wild  dnck,  or  teal,  or 
widgeon],  yon  [or  he  the'  said  A.  B.]  not  having  then  and  there 
the  right  to  kill  game  npon  the  said  land,  and  not  having  then 
and  there  permission  so  to  do  from  any  person  having  such 
right,  contrary,  &c. 

For  that  yon  [or  he  the  said  A.  B.]  on&c,  at  &c.,  unlawfully  41.  Having 
and  knowingly  did  liave  in  yonr  [or  his]  honse  there  situate  [<>r  ^l^^on  (lit) 
shop,  possession  or  control]  seven  eggs  of  a  certain  bird  of  game, 
to  wit,  a  partridge,  &c.  [or  eggs  of  a  swan,  wild  duck,  teal  or 
vridgeon],  which  had  been  theretofore  unlawfully  and  wilfully 

(SI)  See  the  Que  of  ike  Swam,  7  Rep.  17;  East's  P.  C.  2, 
•007;  Locke,  6.  Ii.  83;  Woobydi,  Q.  L.  20—24;  see  ante, 
Chap.  L,  p.  42. 

(a)  See  ante,  p.  140,  and  Chap.  XIV.,  post,  p.  256. 

(o)  These  statements  of  offences  are  for  use  with  the  general 
Conns  in  Chap.  XIII.,  p.  260. 

k2 
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1  &  2  Will  4,  taken  out  of  a  certain  nest  npon  certain  land  there,  caHed 
■  [or  in  the  occupation  of  one  E.  F.],  jon  lOr  he  the  said 

A.  B.]  then  and  there  well  knowing  the  said  eggs  .to  hare  been 
BO  taken  as  aforesaid,  and  not  having  then  and  there  pennisnon 
so  to  do  from  anj  person  having  snch  right,  oontrarj,  &c. 


2.  Dutrtvtng  2.  Destboyino  Game^  &c.  bt  Poisoned  Graik, 
pJSSwrf*  OR  Firing  Crops,  &c. 

ffrain^ or 

firing  ercpi,  ^g  g^mc  and  other  birds  and  animals  are  de- 
stroyed bj  indirect  means,  as  by  the  placing  of 
poisoned  grain  on  land,  both  with  and  without 
any  intent  to  destroy  them,  and  by  damaging  and 
firing  crops  of  com  or  heaths,  plantations,  &c.,  the 
Poisoned  Grain  Prohibition  Act,  26  &  27  Vict. 
c.  113;  the  Poisoned  Flesh  Prohibition  Act,  27 
&  28  Vict  c.  115,  which  are  applicable  to  the 
United  Kingdom ;  the  penal  clauses  of  the  Mali- 
cious Injuries  Consolidation  Act,  1861,  24  &  25 
Vict.  c.  97,  applicable  to  England  and  Ireland 
only,  and  the  acts  as  to  Muirbum  in  Scotland  and 
Ireland,  may  be  appropriately  placed  or  referred 
to  in  this  Chapter. 
^*^SLw.  The  26  &  27  Vict.  c.  113,  passed  28th  July, 
seTs^vict  ^®^^»  y^^^g  "An  Act  to  prohibit  the  Sale  and 
c.  ii».  Use  of  Poisoned  Grain  or  Seed,"  recites  that,  "it 

is  expedient  to  prohibit  the   sale   and  use  of 
poisoned  grain  or  seed,"  contains  the  following 
provisions : — 
8«ct  1.  "  This  act  may  be  cited  for  all  purposes  as 

*  The  Poisoned  Grain  Prohibition  Act,  1863.' " 
Object  of  This  act  is  designed  to  prevent  the  destruction 

of  birds,  whether  within    the  denomination  of 


•eu 
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game  or  not^  poultry  and  other  animalsy  as  well  as  26  ai  37  vict. 
the  danger  to  human  life,  through  the  use  of  object  of  Mt 
poisoned  grain,  seed  and  other  preparations  pur- 
porting to  be  usefid  to  destroy  sparrows  and  ver- 
min. It  does  not  in  terms  apply  to  or  affect  the 
provisions  of  the  Game  Acts,  except  that  sect.  3,  as  sect  a  u  to 
above  stated  (/>),  extends  and  removes  a  defect  in  pUioeM. 
the  enactment  of  1  &  2  Will.  4,  c.  32,  s.  3,  as  to 
poison  placed  on  ground  with  intent  to  injure 
game ;  nor  does  the  act  interfere  with  the  legiti- 
mate objects  of  agriculture  in  the  employment  of 
poisonous  solutions  for  washing  sheep,  or  the 
steeping  of  seed  com  in  poison,  as  now  lawfully 
practised  by  some  agriculturists  (q)  ;  nor  will  it,  whatu 
being  confined  to  the  sale  of  poisoned  grain^  seed, 
or  mealy  and  their  use  out  of  doors,  prevent  other 
modes  of  destruction  of  sparrows  and  other  small 
birds  not  already  protected  by  law,  or  the  sale  of 
any  poisonous  ingredient  or  preparation  other 
than  poisoned  grain,  seed  or  meal,  or  the  use  of 
any  poisonous  preparations,  grain,  seed,  meal  or 
otherwise,  in  dwelling-houses,  for  destroying 
mice,  &c.  (r).  It  should  also  be  observed  that  the 
act  prohibits  the  sale  of  poisoned  meal  for  any 
purpose ;  but,  as  observed  below,  it  may  be  used 
bdoors  (*). 

Sect.  2  enacts, — "  Every  person  who  shall  offer  ^iS'^'tr 
or  expose  for  sale  or  sell  any  grain,  seed,  or  meal  JJJJ^*JJJJJj 

Soct.  *i. 

(p)  See  ante,  p.  193. 
{q)  See  sect  4,  post,  p.  200. 
(r)  See  sect.  2,  infra, 
(f)  See  p.  199. 
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26  ft  S7  Vict  which  has  been  so  steeped  or  dipped  in  poison,  or 
penai'^  tor     ^^^  which  any  poison  or  any  ingredient  or  pre- 
Mn<?fiSin,    paration  has  been  so  mixed,  as  thereby  to  render 
,  or  meal.  ^^  same  poisonous,  and  calculated  to  destroy  life, 
shall  in  either  case  for  every  such  offence,  upon 
summary  conviction,  as  hereinafter  provided  {t\ 
forfeit  any  sum  not  exceeding  ten  pounds." 
14  ft  15  vict.       By  the  Act  14  &  15  Vict  c.  13,  regulating  the 
°'  ^^'  sale  of  arsenic,  arsenic  is  permitted  to  be  sold 

muic  imder  certain  regulations,  '^  for  use  in  agriculture  '* 
({.  e.,  ^^  to  steep  wheat,"  see  sect.  3,  and  schedule). 
This  act  remains  in  force,  as  will  be  seen  by  the  ex- 
emption clause,  sect.  4  (u),  the  sale  and  use  of  solu- 
tions for  washing  sheep  not  being  touched  by  the 
statute  law.  Chemists  and  others  may  therefore 
continue  to  sell  grain  or  seed  which  has  been  pre- 
pared by  being  steeped  in  arsenic  or  other  poisonous 
solution  or  infusion  for  dressing,  protecting  or  pre- 
paring it  **  for  bond  fide  use  in  agriculture  only,'' 
as  well  as  other  poisonous  ingredients  or  prepara- 
tions ;  but  they  are  not  to  sell  for  any  other  pur- 
pose any  poisonous  grain  or  seed,  and  for  no  pur- 
pose whatever  any  poisonous  meal,  calculated  to 
destroy  life,  even  of  a  sparrow  or  vermin  in  a 
house  or  out  of  it.  For  form  of  statement  of 
offence,  see  No.  42  {x). 
Penalty  ftir         Scct.   3   cuacts, — "  Evcry  person  who    shall 

sowing,  &c.       _  .  -  ,  ^ 

poiMmed        knowingly  and  wilmlly  sow,  cast,  set,  lay,  put,  or 
meal/  placc, — or  causc  to  be  sown,  cast,  set,  laid,  put,  or 

36  &  27  Vict 

c.  118, 8.  8.  .  .    « 

(Q  See  sect.  6,  poet,  p.20a 
(«)  See  poet,  p.  aOO. 
ix)  See  poet,  p.  206, 
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placed,  into,  in,  or  upon  any  ground  or  other  ex-  mm  vict. 
posed  place  or  situation,  any  such  grain,  seed,  or  Penalty  for 
meal  which  has  been  so  steeped  or  dipped  in  1^^£^. 
poison,  or  with  which  poison  or  any  ingredient 
or  preparation  has  been  so  mixed  as  thereby  to 
render  such  grain,  seed,  or  meal  poisonous,  and 
calculated  to  destroy  life,  shall,  upon  a  summary 
conviction  thereof,  as  hereinafter  provided  (y), 
forfeit  any  sum  not  exceeding  ten  pounds." 

This  enactment,  read  in  connection  with  s.  4(z),  wbo  isuabie 
imposes  the  penalty  on  the  person  who  shall  sow,  penalty. 
cast,  set,  lay,  put  or*place,  &c.  the  poisoned  grain, 
^ed  or  meal  ''into,  in  or  upon"  the  ground  or 
exposed  places  mentioned, — ^but  excepts  the  sowing 
(and  that  only)  of  grain  or  seed  which  has  been 
prepared,  as  permitted  by  sect.  4,  "  for  bond  fide 
use  in  agriculture  only."     Therefore,  if  poisonous 
grain  or  seed,  whether  so  prepared  or  not,  is  laid,  Poitoned 
&C.  on,  but  not  sown  in  the  ground  or  other  tfrouiut 
place  ;  or  if  poisonous  grain  or  seed,  though  not 
so  prepared  (if  that  can  be),  is  sown  in  the  ground ; 
and  also  when  poisonous  meal  is  either  sown,  laid 
or  placed,  &c.  in  the  places  named, — the  section 
appears  to  apply.     For  a  form  of  statement  of 
offence  see  No.  43  (a).     But  occupiers  and  others 
are  not  prevented  by  this  or  any  other  act  from 
placing  in  their  dwelling-houses  or  other  buildings 
any  poisonous  preparations,  whether  it  be  of  grain^ 
seed,  meal  or  anything  else,  for  destroying  mice 

(y)  See  sect.  5,  poet,  p.  200. 
(f)  See  post,  p.  200. 
(a)  See  poet,  p.  206. 
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w&  wvict.  or  other  vermin;  but  as  to  the  purchase  of  such 

C.  113,  t.  4.  1  y     \ 

articles  see  above  (A). 
soiattoDsor        Scct.  4  euacts, — "Nothinff  In  this  act  shall 

Infuaions,  &c.  ,    ,  ,  , 

allowed  for    prohibit  the  offering  or  exposing  for  sale  or  selling 
culture         or  the   use  of  any  solution  or  infusion,  or  any 
^**'  *■         material  or  ingredient  for  dressing,  protecting,  or 
preparing  any  grain  or  seed  for  bond  fide  use  in 
agriculture  only,  or  the  sowing  of  such  last  men- 
tioned grain  or  seed  so  prepared." 
siiie  allowed       The  salc,  usc  and  sowing  of  seed  so  dressed, 
vicu  c.  n.     was,  as  we  have  said  (c),  permitted  by  the  Arsenic 
Act,  14  &   15   Vict.  c.  13.  ^  This  section  gives 
permission  for  the  sale  and  use  of  the  [poisonous] 
solution,  &c.,  as  well  as  to  the  sowing  of  the  pre- 
pared grain. 
Beooveryoi        Scct.   5   cuacts, — '^  All  penalties  imposed  by 
g^^  ^^         this  act  may  be  recoveied  in  England  and  Ireland 
before  two  justices  of  the  peace,  and  in  Scotland 
before  two  justices  of  the  peace  or  the  sheriff; — 
Application  of  and  for  that  purpose  in  England  and  Scotland  the 
c.  43.  and       provisious  of  the  act  of  the  eleventh  and  twelfth 
c98,tothia    years  ot  her  present  Majesty,  chapter  forty-three, 
and  in  Ireland  the  '  Petty  Sessions  (Ireland)  Act, 
1851,'  shall  extend  and  apply  to  this  act,  and  to 
all  proceedings  in  relation  thereto ; — ^and  it  shall 
not  in  any  such  proceedings  be  necessaiy  to  allege 
or  prove  the  ground  or  other  place  where  an 
offence  is  committed  to  be  the  property  of  or 
occupied  by  any  person : 

a"oonSSuT*      "  Provided  always,  that  the  convicting  justices 

(jb)  See  ante,  p.  197. 
{e)  See  p.  198. 
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or  sheriff  may,  if  they  or  he  shall  think  fit,  award  »«  &  27  vict. 
to  the  informer  or  prosecutor  (not  being  a  police  entitled  u> 
constable  or  peace  officer)  in  any  such  proceed-  ^naity!^' 
ings  any  portion  not  exceeding  one  moiety  of  any 
penalty  recovered  under  the  aforesaid  enactments : 

"  Provided  also,  that  every  informer  or  prose-  mawnnity  to 
cutor,  and  every  person  who  shall  give  evidence  *c- 
against  any  other  person  proceeded  against  under 
this  act,  shall  be  freed  and  discharged  &om  any 
such  penalty  which  he  may  have  incurred  for  or  by 
reason  of  his  having  participated  or  aided  in  the 
commission  of  the  offence  with  respect  to  which 
he  shall  so  inform  or  prosecute  or  give  evidence, 
provided  the  information  against  such  other  person 
has  been  laid,  or  such  evidence  has  been  given, 
before  the  laying  of  any  information  (if  any) 
against  such  informer,  prosecutor  or  witness  for 
the  recovery  of  any  penalty  he  may  have  so 
incurred.** 

The  Poisoned  Flesh  Prohibition  Act  (rf)  pro-  Poieooed 
hibits   any   person  setting,  laying,  putting,   or  hibuionAct, 
placing,  or  causing  to  be  set,  laid,  put,  or  placed,  c  lu, ».  s. 
in  or  upon  any  land,  any  flesh  or  meat  which  has 
been  mixed  with,  or  steeped  in,  or  impregnated 
with  poison  or  any  poisonous  ingredient,  so  as  to 
render  such  flesh  or  meat  poisonous  and  calculated 
to  destroy  life.     But  nothing  in  the  act  is  to  make 
it  unlawful  for  the  occupier  of  any  dwelling-house 
or  other  building,  or  the  owner  of  any  rick,  stack 
of  wheat,  barley,  oats,  beans,  peas,  tares,  seeds,  or  of 
any  cultivated  vegetable  produce,  to  put  or  place^ 

(rf)  27  &  28  Vict.  c.  116, 8.  8. 
K  5 
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drains. 


VuiVi^  or  to  cause  to  be  put  or  placed,  in  any  such  dwdling- 
house  or  other  building,  or  in  anj  enclosed  garden 

PTOYiMMto  attached  to  such  dwelling-house,  or  in  the  draiBS 
connected  with  any  such  dwelling-house,  provided 
that  such  drains  are  so  protected  with  gratings  or 
otherwise  as  to  prevent  any  dog  Scorn  entering  tbe 
same,  or  within  such  rick  or  stack,  any  poison  or 

tion  of  rats,  mice,  or  other  small  vermin. 

As  these  acts  apply  to  the  three  parts  of  the 
United  Kingdom,  the  following  epitome  of  the 
statutory  procedure  in  each  may  be  useful : — 

In  England  and  Scotland,  under  11  &  12  Vict. 


Froeedure, 


— England 
ajid  ScotUod. 


c.  43  :— 

1.  The  inforiBatioii  most  be  preferred  before  one  josdct 

within  six  calendar  months  (a.  11): 

2.  A  BDrnmons  or  warnmt  may  be  iasned  to  the  defendant  in 

tiie  first  instance,  or  a  warrant  on  disobedienee  of  the 
summons  (ss.  1,  2) : 

3.  Defendants  may  be  bailed  with  or  withont  soieties  on 

adjournment  of  the  hearing  (s.  16) : 

4.  A  justice  may  issue  a  summons  to  any  witness  for  either 

party  (s.  7); 

5.  The  hearing  must  be  in  open  court,  where  either  party 

may  appear  by  counsel  or  attorney  (s.  12);  and  it  may 
be  ex  parte  on  proof  of  service  of  summons  (s.  13); 
or,  if  informant  do  not  appear,  the  information  may  be 
dismissed  with  or  without  costs,  to  be  paid  by  infom- 
ant  (ss.  18, 14, 18,  26) : 

6.  Coets  may  be  ordered  in  til  cases  with  penalty  (s.  18): 

7.  Informers  are  competent  witnesses,  but  not  defendants  or 

their  wives  (14  &  15  Vict  c.  99): 

8.  Convictions  will  be  in  the  Form  1 1  in  Scfaed.  to  11  &  I^ 

Vict,  c  48  (s.  17): 

9.  The  penalty  and  costs  adjudged  to  be  paid  will  be  recovered 

by  distress  of  the  defendant's  goods  (s.  19) ;  snd  in 
default  thereof,  imprisonment,  without  bard  laboor,  for 
not  exceeding  three  calendar  months,  unless  soooer 
paid  (8.  22 1  21  &  22  Vict.  c.  73,  s.  o),  on  the  warruit 
of  any  one  justice  of  the  county,  &c.  (11  &  12  Vict 
c.  43,  s.  29) : 

10.  The  costs  of  defendant's  conveyance  to  prison  may  be 

added  to  the  penalty  and  costs  (&  28): 

11.  Forms  of  proceedings  ave  provided  by  the  act  (s.  32) : 
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12.  Then  U  no  appeal  allowed  to  the  qpaiter  Bearions,  but  Procedure. 

either  p&rtjr  may  appeal  on  a  question  of  law  onlj  to  a  in  England 
mperior  court,  under  20  &  21  Vict  c  43:  »»»  Scotland. 

13.  The  penalty  or  portion  not  given  to  the  informer  will  be 

paid  fay  the  josticea'  clerk  to  the  treaaorer  of  the 
oonntyj  &c  (a.  91)  id). 

In  Ireland,  under  14  &  15  Vict,  c  93 : —  -  inund. 

1.  The  oomplaint  nmal  be  preferred  to  one  jastice  within  aia 

calendar  months  (a.  10): 

2.  A  aommona  is  to  Isaoe  to  the  defendant  in  the  first  instance, 

or  a  wamnt  on  diaobedience  of  the  sammons  or  if  he 
is  keeping  oat  of  the  way  of  senrice  (ss.  11,  12): 
8.  Defendants  may  be  bailed  with  or  without  sureties  till  the 
hearing  (s.  11) ;  or  on  adjonmment  of  hearing  (s.  20): 

4.  A  jnsdce  may  issue  a  sammons  to  any  witness  for  either 

party  and  require  the  production  of  documents  (a.  18): 

5.  The  hearing  must  be  in  petty  sessions  and  in  open  court, 

where  each  party  may  appear  by  counsel  or  attorney 
(ss.  8,  9)t  and  it  may  be  ew  parte  on  proof  of  service 
of  summons,  or  if  the  complainant  do  not  appear  the 
complidnt  may  be  dismissed  with  coats  (s.  20)  : 

6.  Costs  may  be  awarded  with  the  penalty  (s.  22,  art.  9): 

7.  Informers  are  competent  witnesses,  but  not  defendants 

(a.  18,  art  3): 

8.  Decision  to  be  entered  in  books  and  have  the  effect  of 

a  oonviction  (a  21): 

9.  The  penalty  and  costs  ordered  will  be  recovered  by  distress 

of  the  defendant's  goods,  and  in  default  thereof 
imprisonment  wiUi  or  without  hard  labour  for  not 
exceeding  three  months,  according  to  a  scale  given, 
unless  sooner  paid  (s.  22) ;  by  the  warrant  of  any  one 
jostioe  (s.  23): 

10.  Forms  of  proceedings  are  provided  by  the  act  (ss.  86,  87): 

11.  An  appeal  is  allowed  to  the  defendant  to  the  quarter 

sessions,  where  the  penalty  imposed  exceeds  II,,  or  the 
imprisonment  exceeds  one  month  (s.  24);  and  in 
addition  there  is  the  appeal  to  a  superior  court  allowed 
to  either  party  upon  a  point  of  law  only  under  20  &  21 
Vict.  c.  43: 

12.  The  penaltv  or  portion  not  given  to  the  informer  will  go 

to  the  crown  (14  &  15  Vict  c.  93,  s.  22,  art.  8  ;  and 
aee  14  &  15  Vict  c  90,  s.  13). 

The  sale  of  poisons  is  regulated  by  other  acts,  saie  oc 
which  may  be  here  mentioned.      The  sale  of 
poisons  generally  is  regulated,  and  their  sale  by 

(i)  The  detail,  practice  and  provision,  are  given  in  Oke's 
«  Synopsis,"  12th  ed.,  pp.  lll-*228. 
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unlicensed  chemists  forbidden,  hj  the  31  &  32 
Vict.  c.  121,  which  applies  to  England  and 
Scotland.  The  sale  in  Ireland  is  regulated  by 
a  separate    act— 33  &  34  Vict.    c.   26.      The 

J^ggtpg  administration  of  anj  poisonous  or  injurious  drag 
or  substance  to  anj  horse,  cattle,  or  domestic 
animal  is  prohibited  under  a  penalty  of  5/.,  or  a 
month's  imprisonment,  by  39  &  40  Vict,  c  13, 
which,  however,  applies  to  England  only. 

settinfffireto      Bv  the  Malicious  Injuries  Act,  24  &  25  Vict 

cn»|M  of  corn,  ,  '' 

^  c.  97,  s.  16,  it  is  enacted, — "  Whosoever  shall  im- 

ddi.^u^  lawfully  and  maliciously  set  fire  to  any  crop  of  hay, 
grass,  com,  grain,  or  pulse,  or  of  any  cultivated 
vegetable  produce,  whether  standing  or  cut  down, 
or  to  any  part  of  any  wood,  coppice,  or  plantation 
of  trees,— or  to  any  heath,  gorse,  furze,  or  fern. 

Felony.  wheresoever  the  same  may  be  growing, — shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  four- 
teen years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or   without  whipping." 

ProceiMTt.  Of  couTse,  this  punishmcnt  can  only  be  imposed 
on  an  indictment  triable  at  the  assizes  (5  &  6 
Vict  c.  38,  s.  1),  the  procedure  before  justices  in 
relation  to  which  is  regulated  by  11  &  12  Vict  c. 

34  &  26  vicL  ^^  (^)'  -B^^  reference  may  be  made  here  to  a  few 
enactments  in  the  24  &  25  Vict.  c.  97.    By  sect 

{fl)  See  Oke'B  **  Sjnopcb,"  12th  ed.,  pp.  838, 968. 
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iSl,  persons  in  ihe  act  of  committiDg  any  offence  **^»*v*«*- 
may  be  apprehended  without  a  warrant.  By  sect.  sect,  n, 
57,  persons  loitering  at  night  (which  the  act  does 
not  define)  (y),  and  suspected  of  having  com- 
mitted or  being  about  to  commit  any  felony,  may 
be  taken  by  a  constable.  The  court  may  require 
sureties  of  the  offender  in  addition  to  the  punish- 
ment (s.  73).  The  costs  of  prosecution  are 
allowed  in  felonies  (7  Geo.  4,  c.  64)  (^).  For  a 
form  of  statement  of  offence  for  the  commitment^ 
see  Form  No.  44  (A), 

Setting  fire  to  stacks  of  com,  &c.  is  a  felony  by  setting  ore  to 
sect*  17;  and  the  attempt  to  set  fire  to  either  crops 
or  stacks  is  also  a  felony  by  sect.  18.     Accessories 
before  and  after  the  fitct  are  punishable  under 
sect.  56. 

Sect.  41,  which  provides  also  for  the  summary  injaring 
punishment  of  persons  **  maiming  or  wounding  "  g^  ^ 
any  bird,  &c.,  being  **  the  subject  of  larceny  at 
common  law,"  will  apply  to  live  game,  reclaimed 
or  confined,  or  reduced  into  possession  (t). 

Muirbum  in  Scotland  is  punishable  under  the  uuiTbam. 
13  Geo.  3,  c.  54,  ss.  4 — 7  (k) ;  in  Ireland,  under 
10  Will.  3,  c.  8,  s.  7,  and  27  Geo.  3,  c.  35,  s.  3  (/). 


FORMS. 

For  that  yoa  [<^Iie  the  said  A.  B.]  on  &Cm  at^&c,  nnlawfally  42.  state- 
ment of 

offence  of 
aelllng ,  &c. 


did  oflfer  (or  expose  for  sale,  or  sell  to  one  £.  F.l  certain  crain  ment  of 
•■  *^  '  ■•  *•  offence  of 


(/)  Bat  ace  24  &  26  Vict.  c.  96,  8. 1,  Chap.  XV. 
iff)  See  Oke's  '<  S^opsis,"  12th  ed.,  pp.  944-960. 
(A)  See  po0t,  p.  206. 

(i)  See  the  enactment  in  Chap.  XXm.,  poet,  p.  462. 
{k)  See  Chap.  XX.,  sect.  6,  post,  pp.  386,  886. 
(0  See  Chap.  XX.,  sect  8,  poet,  pp.  436,  486. 
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grain,  seed  or 
meal  (26  it  97 
Vict.  c.  11  a, 

8.2). 


43.  The  like, 
■owing,  &0. 
poiaoned 
grain,  aeed  or 
meal  (Id.  a.  8). 


Sor  seed  or  meal]  wMch  had  been  tfaerelofore  ao  sto^Md  or 
ipped  in  certain  poison 

[or  with  iduch  a  oertain  poiaon,  or  tomdienty  or  piv 
paration  had  been  theretore  bo  mixed  j, 
aa  thereby  to  render  the  aaid  grain  [or  aeed  or  meal]  poiBOiioin 
and  calcolated  to  deetroj  life  [adding  in  the  oaao  of  grain  or 
Meed,  <*  the  same  poison,  or  ingredient,  or  preparation,  not  being 
a  aolntion  or  infiiaioii  or  a  material  or  ingredieni  for  A«Mi]ig» 

{)rotecting  or  preparing  the  aaid  grain,  or  seed,  for  bond  fide  uw 
n  agricaltnre'*],  oontraiy  to  the  Poisoned  Grain  Pnwibition 
Act,  1868,  section  2. 

For  that  yoa  [or  he  the  add  A.  B.]  on  &c.,  at  &c,  anlawfally 
did  knowingly  and  wilfully  sow,  cast  and  set  [or  lay,  pat  and 
place] 

or  caoae  to  be  sown,  cast  and  set,  or  laid,  pnt  and  placed], 

into.  In  and  npon  certain  ground  there  called [or  in  and  upon 

a  oertain  exposed  place  and  situation  there,  to  wk,  npon  a  cer' 
tain  tree,  or  wall,  or  building,  &c.],  certain  grain  [or  seed,  or 
meal]  which  had  been  theretofore  so  steeped  or  dipped  in  certain 
poisoD 

[or  with  which  a  certain  poison,  or  ingredient,  or  pre- 
paration, had  been  theretofore  so  mixed], 
as  thereby  to  render  the  said  grain  Tor  seed,  or  meal]  poison- 
ous and  calculated  to  destroy  life  [adding  in  the  ease  of  grain 
or  seed,  **  the  same  poison,  or  ingredient,  or  preparation,  not 
being  a  s(kution  or  infusion  or  a  material  or  ingredient  for 
dressing,  protecting  or  preparing  the  said  grain,  or  seed,  for 
bond  fide  use  in  agriculture ;  *^-^and  if  the  offence  u  thA 
Mowing  ^further  adding,  "  and  the  said  grain  or  seed,  so  sown, 
cast  and  set,  not  being  so  prepared''],  contrary  to  the  Foiaoned 
Grain  Prohibition  Act,  1863,  section  3. 

44.  The  like.  For  that  he  the  said  A.  B.,  on  &c,  at  &c.,  unlawfully,  ma- 

^D?of  eora^  lidously  and  feloniously  did  set  fire  to  a  certain  crop  of  corn,  to 

hcMh,wood,'  ^%  ten  acres  of  wheat  [or  crop  of  grain,  or  pulse],  the  pro- 

ftc.  (2*4  &  2S  perty  of  [the  said]  C.  D.  there  standing  and  growing  [or  cat 

Vict,  c  97,  down! 

'*     *  [or  to  a  oertain  part  of  a  certain  wood,  or  ooppioe,  or 

plantation  of  trees,  called ,  there  situate] 

[or  to  certain  heath,  gorse,  furze,  or  fern,  there  growing], 
the  property  of  [the  said]  C.  D.,  contrary,  &c. 


4£.  The  like, 
tracing 
polaonooa 
fleah  In  fields 
(27  &  28  Vict, 
c  110,  a.  2). 


For  that  you  [or  he  the  said  A.  B.],  on  ftc,  at  &&,  unUnr- 
fully  did  knowingly  and  wilfully  set  [or  lay,  or  put,  or  place,  ^ 
cause  to  be  set,  or  laid,  or  put,  or  placed]  in  and  npon  certain 

land  there  called  ,  certain  flesh  [or  meat],  namely 

[deteribe  it),  which  had  been  mixed  with  [or  steeped  in,  or 
impregnated  with]  certain  poison  [or  poisonous  iugredient]  to 
wi^  '  BO  as  thereby  to  render  the  said  flesh  [or  meat] 

poisonous  and  calculated  to  destroy  life,  contrary  to  the 
Poisonous  Flesh  Prohibition  Act,  1864. 
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CHAPTER    XI. 

THE  LICENCES  TO  DEAL  IK  GAME^  AND  LIA- 
BILITIES OF  DEALERS  THROUGHOUT  THE 
UNITED  KINGDOM. 

We  have   said,  in  the  Introductory  Observa-  TwoiicenoM 

"^  .  neceanryfor 

tions  (a),  that  there  are  two  licences  required  to  dMUingin 
be  obtained  by  dealers  in  game;  the  first  fi-om  the 
jusdoes,  and  the  other  fifom  the  excise.  We  will 
now  give  the  enactments  relating  thereto^  and 
others  as  to  the  liabilities  of  and  penalties  on 
dealers  contravening  the  statutes  in  the  buying 
and  selling  of  game^  which,  by  the  operation  of 
23  &  24  Vict.  c.  90,  s.  13  {b),  apply  to  the  United 
Kingdom,  previous  to  which  act  there  was  no 
statutory  regulation  in  Scotland  or  Ireland. 

The  word  "  game,"  it  may  be  observed  gene-  wh«t  u 
rally,  as  here  used,  must  be  understood  to  apply 
to  that  defined  by  1  &  2  Will.  4,  c.  32,  a.  2  (c); 
and  sect.  13  of  23  &  24  Vict  c.  90  (rf),  imports 
that  definition,  as  well  as  applies  the  close  time  of 
England  (which  differs  firom  those  of  Scotland  and 
Ireland  (e)),  into  Scotland  and  Ireland,  so  far  as 


(a)  See  ante,  p.  7.  (d)  See  post,  p.  211. 

{h)  See  post,  p.  211.  {e)  See  ante,  p.  12. 

(0)  See  ante,  p.  6S. 
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cioM  teMon.  respects  dealing  in  game,  and  supersedes  their  own 
definition  of  ^'  game"  and  the  close  season, — ^which, 
therefore,  is  the  same  throughout  the  kingdom  foe 
the  purposes  of  the  enactments  in  this  Chapter  and 
Chapter  XII. 
1 4  2  win.  4.  By  1  &  2  Will  4,  c.  32,  s.  18,  it  is  enacted,— 
jitstioes  to     '^  That  the  justices  of  the  peace  of  eveiy  county, 

hold  a  BpecfaU     ,  ^,  -i*    •   •  ft       a         t»  t  •  'a  a  

MMion  yearly  nomg,  divisiou,  liberty,  franchise,  city  or  town 
uoenoes  to      shall  hold  a  special  session  in  the  division  or  difl- 

p6raoiu  to  , 

deal  In  gune.  trict  for  which  they  usually  act  in  the  present  year, 
between  the  fifteenth  and  the  thirtieth  days  of 
October,  and  in  eyery  succeeding  year  in  the 
month  of  July,  for  the  purpose  of  granting  licences 
to  deal  in  game,  of  the  holding  of  which  session 
seven  days'  notice  shall  be  given  to  each  of  the 
justices  acting  for  such  division  or  district, — and 
the  majority  of  the  justices  assembled  at  such 
session,  or  at  some  adjournment  thereof  not  being 
less  than  two,  are  hereby  authorized  {if  they  shall 
think  Jit)  to  grant,  under  their  hands,  to  any  per- 
son being  a  householder  or  keeper  of  a  shop  or 

peraonsnotto  stall  withiu  such  divisiou  or  district, — and  not 

be  lioenifed* 

being  an  innkeeper  or  victualler,  or  licensed  to 
sell  beer  by  retail, — ^nor  being  the  owner,  guard 
or  driver  of  any  mail  coach  or  other  vehicle 
employed  in  the  conveyance  of  the  mails  of  letters, 
or  of  any  stage  coach,  stage  waggon,  van  or  other 
public  conveyance, — ^nor  being  a  carrier  or  higgler, 
— nor  being  in  the  employment  of  any  of  the 
above-mentioned  persons, — a  licence  according  to 
the  form  in  the  schedule  (A.) annexed  to  this  act, 
empowering  the  person  to  whom  $uch  licence  shall 
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be  80  granted  to  buy  game  at  anyplace  from  any  J^*/J^'"g-*' 
person  who  may  lawfully  sell  game  by  virtue  of 
this  act,  and  also  to  sell  the  same  at  one  house, 
shop  or  stall  only,  kept  by  him  ; 

"  Provided  that  every  person,  while  so  licensed  ^^*\j 
to  deal  in  game  as  aforesaid,  shall  affix  to  some  ^» » *^**»*^ 
part  of  the  outside  of  the  front  of  his  house,  shop, 
or  stall,  and  shall  there  keep,  a  board,  having  there- 
on, in  clear  and  legible  characters,  his  christian  name 
and  surname,  together  with  the  following  words 
(that  is  to  say), '  Licensed  to  deal  in  game  ; ' 

"And  every  such  licence  granted  in  the  present  Howiont 
year  shall  begin  to  be  in  force  on  the  first  day  of  «««• 
November,  in  the  present  year,  and  shall  continue 
in  force  until  the  fifteenth  day  of  July,  one  thou- 
sand eight  hundred  and  thirty-two, — and  every 
sQch  licence  granted  in  any  succeeding  year  shall 
continue  in  force  for  the  period  of  one  year  next 
after  the  granting  thereof"  (/)• 

By  2  &  3  Vict.  c.  35,  s.  4,  the  time  of  the  « *t « vict. 

c.  86  t.  4. 

holding  of  this  special  sessions  was  altered,  for,  gpedai  m*. 
after  reciting  this  section  ( 18),  which  is  imperative  ^'/ng 
on  the  justices,  it  enacts, — ^^  That  from  and  afl^r    **'**^ 
the  passing  of  this  act  it  shall  be  lawful  for  the 
said  justices  of  the  peace  to  hold  in  their  respective 
divisions  or  districts  a  special  session  for  the  pur- 
pose of  granting  licences  to  deal  in  game,  not  only 
in  the  month  of  July,  but  also  at  any  time,  and 
from  time  to  time  as  often  as  they  shall  see  fit  aft:er 
the  said  month  of  July  in  every  year  ;  and  it  shall 
also  be  lawfid  for  the  majority  of  the  said  justices 

(/)  Now  l8t  Jaly  following  date  of  licence ;  see  p.  210. 
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I ttf  ^     (^^^  being  less. than  two),  assembled  at  any  sucli 
OTEDtiiig       session,  or  at  any  adjournment  thereof,  to  grant 
d««i  in  game.  Jicences  to  Qeal  m  game,  in  uke  manner  directea 
by  the  said  last-recited  act  [1  &  2  WilL  4,  c.  32], 
and  under  and  subject  to  the  provisions  and  re- 
lations thereof; — provided  always,  that,  of  the 
^u^to^     holding  of  any  such  special  sessions,  seven  days' 
jusuoM.        notice  shall  be  given  to  each  of  the  justices  actiDg 
for  the  division  or  district  in  which  such  session  is 
intended  to  be  held ; — ^provided  also,  that  every 
licence  to  deal  in  game,  at  whatever  time  the  same 
hath  been  or  shall  be  granted,  shall  continue  in 
Licence  to  be  forcc  from  the  granting  thereof  until  the  first  day 
i8t  July  foi-   of  July  then  next  following,  and  no  longer ;  any- 
^"^  "^'        thing  in  the  said  last-recited  act,  or  in  such  licence, 

to  the  contrary  notwithstanding." 
Mode  of  con-      The  modc  of  convening  the  special  sessions  is 
sioiii.  by  a  notice  firom  one  justice  addressed  to  each  of 

the  other  justices  of  the  division  {/). 
inpkeeper  Although  au  innkeeper  may  not  be  a  licensed 

his  gSLta.      dealer  in  game,  yet  by  sect.  26  (g)  an  innkeeper  or 
tavemkeeper  may  without  this  licence  sell  game 
for  consumption  in  his  house,  if  he  has  procured  it 
from  a  licensed  dealer. 
No  appeal.  There  is  no  appeal  against  the  justices'  decision, 

as  will  be  seen  from  the  form  of  licence  by 
justices  (A).  Sect  28  provides  (t)  for  penalty  for 
selling  at  more  than  one  house,  &c 

(/)  See  7  &  8  Vict  c.  83,  a.  7;  Oke's  **  Synopsis"  12tli  ed^ 
f,  114S;  for  form,  see  Oke's  <'  Formiilia^"  5th  ed.,  pp.  144,  lU. 
{g)  See  post,  p.  229. 
(A)  Form  46,  post,  p.  222. 
(i)  Sec  post,  p.  219. 
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Sect.  21  enaolSy — ''  That  persona  being  in  part-  i  &  s  win.  4, 
nership  and  canying  on  their  baedness  at  one  proviMMto 
house,  shop  or  stall  only,  shall  not  be  obliged  by  ^^^^ 
virtae  of  this  act,  to  take  out  more  than  one 
licence  in  any  one  year  to  authorize  them  to  deal 
in  game  at  such  house,  shop,  or  stall." 

Sect.  22  enacts, — "  That  if  any  person  licensed  Lioeno« 

,  '  1  •  when  to  be- 

by  Virtue  of  this  act  to  deal  in  game,  shall,  dunng  come  void, 

the  period  of  such  licence,  be  convicted  of  any  ^^^'  ^^' 

offence  whatever  against  this  act,  such  licence 

shall  thereupon  become  null  and  void." 

The  offences  by  licensed  dealers  are  contained 
in  secto.  4  and  28  of  1  &  2  WiU.  4,  c.  32  (A). 

But  a  person  convicted  under  this  section  would  New  iieenoe 
not  be  prohibited  from  applying  for  or  being  for. 
granted  another  licence  expiring  on  the  first  of 
July  following  the  date  of  granting  it.  The 
"  licence  to  kill  game  "  held  by  persons  convicted 
of  a  trespass  under  sect.  30  (I),  is  also  forfeited  by 
23  &  24  Vict.  c.  90,  s.  11  (iw),  but  the  game 
itself  is  not  forfeited. 

The  23  &  24  Vict.  c.  90  (»),  s.  13,  enacts  28&24vict. 

^    ^,  c.  »0, 

that, — *^  All  the  clauses  and  provisions  of  the  two  Provitione  of 
several  acts  passed  respectively  in  the  first  and  J.»!Md^*' 
second  years  of  Eling  William  the  Fourth,  chapter  c.  n.nMng 
thirty-two,  and  the  second  and  third  years  of  her  deaiT^me, 
present  Majesty,  chapter  thirty-five,  relating  to  the  througboat 
yranHng  of  licences  by  justices  of  the  peace  to  Kingdom. 


(k)  See  post,  pp,  226,  230. 
il)  See  ante,  p.  154. 
(ffi)  See  ante,  p.  95. 
.(»}  See  ante,  p.  76b 


Sect.  18. 
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38  &  24  Vict  deal  in  game^  and  to  the  holding  of  special  sessioDS 
PTOTtefoDM    by  such  justices  in  their  respective  divisions  or 
iiceTOM  tobe  districts  for  the  purpose  of  granting  such  Ucenoes, 
thro^hoat     — and  also  all  the  clauses,  provisions  and  penalties 
Kingdom.       Contained  in  the  said  acts  or  either  of  them 
relating  to  dealers  in  game^  and  to  the  selling  of 
game,  either  by  or  to  such  dealers  or  othersr^ 
shall,  so  far  as  the  same  are  consistent  with  the 
express  provisions  of  this  act,  and  as  the  same  are 
altered  or  amended  by  this  act,  extend  to  and  be 
of  full  force  and  effect  in  and  throughout  the  whole 
of  the  United  Kingdom, — and  shall  be  observed, 
applied  and  enforced  as  if  the  same,  so  altered 
or  amended,  and  made  consistent  with  the  express 
provisions  of  this  act,  had  been  herein  repeated 
and  specially  enacted." 
English  defl.       The  effect  of  this  section  is  to  apply  the  pro- 
game  extends  visious  of  the  English  act,  1  &  2  WiU.  4,  c  32, 
and  Ireland,    as  to  the  definition  of  "  game,"  and  the  prohibited 
times  for  buying  and  selling  certain  birds,  to 
Scotland  and  Ireland,  and,  therefore,  to  licensed 
dealers  as  well  as  others  dealing  in  game  or  those 
birds  in  those  parts  of  the  kingdom.     The  enact- 
ments, however,  in  the  Scotch  and  Irish  acts  as  to 
killing  and  taking  the  game  there  are  left  un- 
touched by  this  section ;  and  consequently,  as  the 
seasons  for  taking  are  different  than  in  England, 
at  some  periods  of  the  year  it  may  be  there  an 
offence  to  kiU  the  game  and  yet  none  to  sell,  buy 
or  have  it  (o). 

(0)  Fatenon,  G.  L.  199. 
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**  Provided  always,  that  no  person  shall  be  M&24vict. 

c  90  8  IS 

authorized  to  sell  game  to  any  licensed  dealer  Kopenonto 
unless  he  shall  have  taken  out  a  three-ponnd  ^^^^ehas 
Kcence  under  this  act  **(;?).  •  *'•  "^'^^^ 

Sect.    14  enacts. — "  Every  person  who  shall  PewoM 

'  ,  .  «  Hccnaed  by 

have  obtained  any  licence  to  deal  in  game  from  {J®|JJf'/°** 
the  justices  of  the  peace,  under  the  provisions  of  g^^^^^Jgi^ 
the  said  two  several  acts  (y),  in  the  preceding  J^^"j^|, 
clause'  mentioned,  shall  annually,  and  during  the  ^^■ 
continuance  of  such  licence,  and  before  he  shall  be 
empowered  to  deal  in  game  under  such  licence, 
obtain  a  frirther  licence  to  deal  in  game  under  this 
act,   on  payment  of  the   duty  hereby  charged 
thereon, — ^and  if  any  person  obtaining  a  licence 
from  the  said  justices  as  aforesaid  shall  purchase 
or  sell  or  otherwise  deal  in  game  before  he  shall 
obtain  a  licence  to  deal  in  game  under  the  pro- 
visions of  this  act,  he  shall  forfeit  the  sum  of 
twenty  pounds." 

The  duty  is  2/.  (r);  is  an  excise  duty,  and  is  Amount  of 
under  the  management  of  the  Commissioners  of 
Inland  Kevenue  (s).     The  licence  is  to  be  in  such 
form  as  the  commissioners  shall  provide  (/).    The 
form  provided  by  them  is  No.  47  (ii). 

How  to  recover  this  penalty  is  given  above  {x).  Recovery  o« 
A  form  of  statement  of  offence  is  given  in  Form 

(p)  See  ante,  p.  77,  as  to  the  grant  of  the  excise  licence. 

(^)  1  &  2  WiU.  4,  CL  82,  and  2  &  8  Vict  c  85. 

(r)  See  sect  2,  ante,  p.  79.. 

(»)  See  sect  8,  ante,  p.  80. 

(0  See  sect  16,  ante,  p.  93. 

(«)  See  poet,  p.  223. 

(«)  See  ante,  p.  81,  and  Chap.  XVIII.,  post,  p.  836. 
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S8  &  94  Vict.  No.  48  (y ).  The  person  dealing  without  this 
licence  is  not  liable  to  be  surcharged  or  proceeded 
against  for  the  21.  duty  on  the  licence  in  addition 
to  this  penalty  (z).  The  buying  without  a  licence 
is  punishable  under  1  &  2  Will.  4,  c.  32,  s.  27, 
24  &M  Vict,  and  the  selling  under  s.  25  (a).  Also  by  tbe 
l^\':"      Inland  Revenue  Act,  24  &  25  Vict  c.  91,  a.  17, 

Penalty  lor 

wltSwft™*  which,  after  reciting  that  by  the  section  in  Ae 
ucenoe.  ^cxt  [23  &  24  Vict  c.  90,  s.  14]  a  penalty  of 
twenty  pounds  is  imposed  upon  any  person  who 
shall  obtain  a  licence  to  deal  in  game  from  the 
justices  of  the  peace  under  the  provisions  of  certain 
acts  therein  referred  to  (i),  and  who  shall  pur- 
chase or  sell  or  otherwise  deal  in  game  before  he 
shall  obtain  a  licence  to  deal  in  game  undar  the 
provisions  of  the  act  in  this  clause  first  men- 
tioned (c)  enacts, — "  That  the  said  penalty  shall 
be  incurred  by  every  person  who,  under  the  pro- 
visions of  the  said  acts  so  referred  to  as  aforesaid, 
ouffht  to  obtain  a  licence  from  the  justices  of  the 
peace  to  deal  in  game,  and  who  shall  purchase  or 
sell  or  otherwise  deal  in  game  before  he  shall 
obtain  a  proper  excise  licence  under  the  provisions 
of  the  said  first-mentioned  act  (c),  whethar  he 
shall  have  obtained  a  licence  firomthe  said  justices 
or  not; — and  in  any  information  exhibited  for 
recovery  of  the  said  penalty,  it  shall  be  sufficient 

(y)  See  post,  p.  224. 

(z)  Ass.  Tax.,  App.  Cm.,  No.  1068. 

(a)  See  post,  p.  227. 

(6)  1  &  2  WUl.  4,  c.  32,  and  2  &  S  Viot  c.  9S. 

ic)  28  U  24  Yict  c  90. 
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to  allege,  and  upon  the  trial  thereof  to  prove,  that  34  &  25  vict. 
the  defendant  dealt  in  game  without  the  licence 
required  by  the  said  first-mentioned  act  {d). 

Sect.  15  enacts, — **  That  no  licence  to  deal  in  M&Mvict. 
game  BhaU  be  granted  under  the  provisiona  of  this  l^^. 
act  to  any  person,  except  upon  the  production  of  ^*S£!l!ld 
a  licence  for  the  like  purpose  duly  granted  to  him  whohave^ 
by  the  justices  of  the  peace,  as  aforesaid,  and  then  iicen^from 

•     J,  the  liMtlces. 

m  force:  8ect.w. 

^  And  every  officer  appointed  or  authorized  to  Lutof  per- 
grant  licences  to  deal  in  game  igider  this  act  shall  to  be  kept  for 
in  each  year  make  out  a  list,  to  be  kept  in  his 
possession,  containing  the  name  and  place  of 
abode  of  eveiy  person  to  whom  he  shall  have 
granted  or  issued  a  licence  to  deal  in  game  under 
this  act, — ^and  such  officer  shall  at  all  seasonable 
hours  produce  such  list  to  any  person  making 
application  to  inspect  the  same,  and  shall  be 
entitled  to  demand  and  receive  for  such  inspection 
the  smn  of  one  shilling." 

1  &  2  Will.  4,  c.  32,  s.  4,  enacts  {inter  alia\ —  1  ft  « wm.  4. 
^  That  if  any  person  licensed  to  deal  in  game  by  Dcmien  bn.v. 
virtue  of  this  act  as  hereinafter  mentioned  shall  buy  ^JL^m""!)"' 
or  sell,-— or  knowingly  have  in  his  house,  shop,  stall,  toTdeys  m>m 
possession  or  control, — any  bird  of  game  after  the  uonot  tbe 
expiration  often  days  (one  inclusive  and  the  other  section 
exclusive) /rom  the  respective  days  in  each  year  on  ^^^' 
which  it  shall  become  unlawftd  to  kill  or  take  such 
birds  of  game  respectively  as  aforesaid  {e\  such 

(il)  28  &  24  Yict  c.  90. 

(je)  The  portion  of  the  section  relating  to  nnlioenKd  peraoni 
is  omitted  here;  it  will  be  found  at  p  226,  post 
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3^9  Will.  4, 
c.  32, ».  4. 

Dealen  hav- 
liiff  game  In 
possession  ten 
days  after 
close  seas<m 
has  began. 


RecovciT  of 
penalties. 


Definition  of 
game. 


Live  game. 

Loomty, 
BaUqf, 


Porrittr. 
Baker. 


person  shall^  on  conviction  of  any  such  offence 
before  two  justices  of  the  peace^  forfeit  and  pay 
for  every  head  of  game  so  bought  or  sold,  or 
found  in  his  house,  shop,  possession  or  control, 
such  sum  of  money  not  exceeding  one  pound,  as 
to  the  convicting  justices  shall  seem  meet,  together 
with  the  costs  of  the  conviction." 

For  the  mode  of  recovering  this  penalty  see 
Chap.  XIII.  (e\  and  Form  No.  49  (/),  for  the 
statement  of  offence.  On  conviction  the  licence 
of  the  dealer  is  forfeited  (^). 

The  birds  of  game  mentioned  in  this  section 
ar^  those  defined  to  be  game  by  sect.  2  (A),  except 
hares,  and  heath  or  moor  game,  and  therefore  do 
not  include  woodcocks,  snipes,  quails,  landrails  or 
conies ;  this  definition  and  the  close  time  apply- 
ing to  the  United  Kingdom  (t). 

In  the  case  of  Loome  v.  Bailey  (A),  the  Court 
of  Queen's  Bench  held  that  this  section  applied 
to  live  as  well  as  dead  birds  of  game.  The  case  of 
Porritt  V.  Baker  (/),  cited  in  Woolrych,  G.  L. (m*), 
to  the  contrary,  was  stated  by  Blackburn  and 
Hill,  JJ.,  not  to  be  on  this  point,  the  decision 
there  being,  that  there  being  a  sale  of  live  birds 


(jb)  See  post,  p.  233. 
(/)  See  post,  p.  224. 
(g)  See  ante,  p.  211. 
(A)  See  ante,  p.  53. 
(i)  See  ante,  pp.  207,  212. 

(h)  30  L.  J.,  M.  C.  31 ;  Q.  B.  32;   8  L.  T.,  K.  S.  406;  26 
J.  P.  66. 
(I)  10  Ex.  769. 
(m)  Page  73. 
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before  the  limited  period,  a  subsequent  deliyery  i  &  s  wm.  4, 
was  not  illegal  out  of  a  mew  or  breeding-place. 
The  days  or  season  allowed  for  the  lawfiil  takinir  "»«•  for 

M  •        m  taking  gani€. 

of  each  bird  is  to  be  ascertained  by  the  prohibited 
times  enacted  by  sect  3  (n). 

Ab  to  the  possession:  possession  by  a  carrier  wtetiPin 
in  his  cart  was  held  to  be  presumptive  evidence  poiMMion  of 
that  he  kbew  the  game  to  be  there  (0).    It  is  no 
ofifence  to  have  dead  birds  of  game  in  possession 
after  the  ten  days  here  allowed  from  the  expiration 
of  the  season,  if  they  have  been  killed  before  such 
expiration  (p);  i  fortiori  the  possession  of  live  UTegune. 
game  by  a  licensed  dealer,  in  any  place  after  the 
ten  days,  which  is  proved  to  have  been  takeny!?r(e 
natur€B  before  the  expiration  of  the  season,  is  not       « 
punishable.     The  stated  days  allowed  after  the 
season  for  killing  the  birds  commence  ftom  the 
termination  of  such  season,  ue.,  the  1st  February  ug^  timet 
as  respects  partridges,  and  not  before  the  com-  sion. 
menoement  of  the  season,  on  the  1st  September ; 
and  therefore  the  last  day  to  have  partridges 
legally  would  be  the  11th  February,  from  which 
day  up  to  and  inclusive  of  the  31st  August,  it 
would  be  unlawftd, — ^the  days  for  the  other  birds 
being  calculated  in  like  manner.     Possession  may 
be  explained  and  justified,  as  where  a  servant  of 
the  lord  of  a  manor  took  up  a  bird,  killed  by  a 
stranger,  in  order  to  carry  it  to  his  master  {q)  ; 

(«)  See  ante,  pp.  12,  64,  55. 

(0)  S,  T.  l^mtr,  5  M.  &  S.  206;  JS.  y.  Manh,  2  B.  &  C. 
719. 
(p)  Simpwn  ▼.  Uwcin,  8  B.  &  Ad.  184. 
(f )  Wamrford  r.  JiendaU,  10  East,  19;  Locke,  O.  L.  11. 
O*  L 
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c.  wTi!*'**  ^^*  *^®  ^°"®  ^^  proving  the  rightful  possession, 

onasof  or  aiij  kind  of  exemption,  &c.y  lies  upon  the 
defendant  (r). 

Foreiim  A  doubt  has  often,  with  some  reason,  been  ex- 

pressed  whether  this  sect.  4  applies  to  game  taken 
elsewhere  than  in  England ;  because  the  act,  bj 
sect.  3,  protects  the  birds  in  close  time,  and  bj  being 
applicable  bj  sect  48  to  England  and  Wales  onlj, 
is  limited  to  the  birds  taken  and  killed  there  out 

Does  English  of  the  scasou  1   and  that,  consequently,  if  the 

Act  apply  to  ... 

England  dealer  proves  in  defence  that  the  birds  in  question 
were  ttiken  jinywhere  out  of  England  and  Wales, 
whether  during  the  lawful  season  there  or  not,  and 
whether  they  are  ^  game  "  of  the  same  description 
*  in  both  pkees  or  not,  the  case  does  not  come 
within  the  4th  section.  But  the  writer  ventures 
to  offer  his  opinion,  that  as  the  English  definition 
of  *'  game  ^  and  the  dose  season  are  now,  so  fiur 
a«  regards  deaUng  in  game.  appUcable  tliroughout 
the  kingdom  («),  birds  of  game  taken  in  either 
part  of  the  kingdom  may  be  treated  in  any  other 
part  as  within  this  section,  whether  they  are 
foreign  game  or  not  (/);  but  that  an  expiess 
enactment  seems  to  be  necessary  to  give  joris- 

pwHngtn     diction  to  convict  a  dealer  where  the  birds  in 

foreign  game.  ,  i  >.  .  ,         • 

question  are  not  taken  /er«  natune,  either  m 
England,  Scotland,  or  Ireland  (snoh  a  eircum* 
stance  being  matter  of  proof  in  defenoe).    A  de- 

(r)  1  &  2  Will.  4,  c.  82,  s.  42{  Chi^.  Xm*,  poa^  p.  SS3  ; 
11  &  12  Vict,  c  48,  8. 14. 
<#)  See  ante,  pp.  207,  212. 
it)  See  ante,  p.  6. 
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cision   under  the   old   JBastardr  Act,  which   is  i*2win.4, 

y  ,         c.  w,  •.4. 

confined  to  England,  is  rererred  to  as  bearing  a 
close  analogy  to  this  view  («),  it  decided  that  an 
order  could  not  be  made  in  respect  of  a  child  bom 
cut  of  England ;  the  jurisdiction   to  make  tbe  jroi.w«.. 
order  being  expressly  given  to  justices  where  the  J^^nd 
mother  resides  (and  not  where  the  child  is  bom), 
which  is  analogous  to  the  place  where  the  offence 
of  buying,  &a  under  this  4th  section  is  committed. 
But  it  would  seem,  that  if  this  is  a  correct  view  wiidFowi 

Act* 

of  the  Game  Act,  a  different  construction  must 
be  put  on  the  Wild  Fowl  Preservation  Acts  (x). 

Sect  28  enacts  {inter  alia\ — "  That  if  any  per-  Pehtityon 
«on,  being  licensed  to  deal  in  game  according  to  <ieaien  buy- 
this  act,  shall  buy  or  obtain  any  game  from  any  irom  unceiti- 
person  not  authorized  to  sell  game  for  want  of  a  "^^ 
game  certificate  [now  an  excise  licence  to  kill  offending. 
game,'  23  &  24  Vict.  c.  90,  s.  6  (y)],  or  for  ^^  ^*" 
want  of  a  licence  to  deal  in  game  ;  or  if  any  per- 
son being  licensed  to  deal  in  game  according  to 
this  act  [«r  23  &  24  Vict.  c.  90,  s.  13]  shall  sell 
or  oflfer  for  sale  any  game  at  his  house,  shop  or 
stall,  without  such  board  as  aforesaid  {z)  being 
aflixed  to  some  part  of  the  outside  of  the  fix)nt 
of  fsoxAk  house,  shop  or  stall  at  the  time  of  such 
selling  or  coring  for  sale, — or  shall  affix,  or  cause 
to  be  affixed,  sudi  board  to  more  than  one  house, 
ehop  (XT  stallj — or  shall  sell  any  game  at  any  place 

(•)  B.  T.  Blame.  16  L.  J^  M.  C.  216;  13  Jar.  S54|  13  J.  P.  893. 

(«)  See  Chap.  XIX.,  post,  p.  869. 

(y)  See  ante,  p.  88. 

(e)  See  sect  18,  mute,  p.  209. 

l2 
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1  &  S  WIU.  4, 
C.S8,t.S8. 


Penalty  fflr 
Pftllinc  with- 
ootall 


LtTeguM. 


Reoovery  of 
penaltiM. 


At  to  bnjliig 
MDd  MlUng 
same  by  tbe 
■enraatiola 
lioeoMd 
dealer. 

Sect  29. 


other  than  his  house,  shop  or  stall  where  such 
board  shall  have  been  aflSxed  ;— or  if  any  person 
not  being  licensed  to  deal  in  game  according  to 
this  act,  shall  assume  or  pretend,  by  aflSxing  such 
board  as  aforesaid,  or  by  exhibiting  any  certifi- 
cate, or  by  any  other  device  or  pretence*  to  be 
a  person  licensed  to  deal  in  game ;— every  such 
offender,  being  convicted  thereof  before  two  jus- 
tices of  the  peace,  shall  forfeit  and  pay  such  som 
of  money  not  exceeding  ten  pounds  as  to  the  said 
justices  shall  seem  meet,  together  with  the  costs 
of  the  conviction." 

The  remarks  on  the  last  section  as  to  live  game 
apply  to  this  section  also.  If  the  game  be  birdsi 
they  must  be  sold  during  the  times  aUowed  by  the 
act  for  selling,  otherwise  an  additional  penalty  is 
incurred  under  sect.  4  (a). 

As  to  the  recovery  of  this  penalty,  see  Chap. 
XIII. ;  and  for  forms  for  the  statements  of  the 
offences,  see  Nos.  50,  51,  52  (i). 

Sect.  29  legalizes  the  bumness  of  a  licensed 
dealer  being  carried  on  by  a  servant  or  agent 
acting  for  him  on  his  premises,  by  enacting, — 
'^  Provided  always,  that  the  buying  and  selling  of 
game  by  any  person  or  persons  employed  on  the 
beha]f  of  any  licensed  dealer  in  game,  and  acting 
in  the  usual  course  of  his  employment,  and  upon 
the  premises  where  such  dealing  is  carried  on, 
shall  be  deemed  to  be  a  lawfiil  buying  and  selling 
in  every  case,  where  the  same  would  have  been 

(a)  See  ante,  p.  215. 
(6)  See  poet,  pp.  224, 225. 
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lawful  if  transacted  hy  such  licensed  dealer  him"  l^^^J^^l^ 
self: — ^provided  alBO,  that  nothing  herein  contained  Me  by 
shall  prevent  any  licensed  dealer  in  game  from 
selling  any  game  which  shall  have  been  sent  to 
him  to  be  sold  on  account  of  any  other  licensed 
dealer  in  game." 

The  question  arises  whether  the  licensed  dealer  howiw 

,      ,  .  mwter  liable 

is  liable  under  the  several  sections  of  the  1  &  2  foraervaat'> 

acts. 

Will.  4,  c  32,  for  the  offences  when  committed 
by  his  servant  or  agent  in  his  absence.  Until  a 
recent  decision  it  was  laid  down  that  a  man  may 
be  brought  within  a  penal  statute  by  the  acts  of 
his  agents  or  servants,  according  to  the  maxim,— 
quifacitperaliumjfacitper  se^ — ^when  the  per- 
sons doing  the  acts  are  proved  to  be  such  agents 
or  servants  (c).  But  in  Harrison  v.  Leaper  (rf), 
Cockburn,  C.  J.,  said,  that  a  man  was  not  liable 
for  his  servant's  criminal  acts,  the  servant  being 
bound  to  know  the  law  as  well  as  his  master,  and 
that  there  must  be  shown  a  mens  rea  in  the 
master  (e).  It  is  different,  however,  in  cases  under  Revenue 
the  revenue  laws.  Therefore,  unless  the  licensed  ^^ 
dealer  is  proved  to  have  been  in  some  way  privy 
to  the  offence  of  his  servant  or  wife,  he  cannot  be 
criminally  responsible  for  his  agent's  acts,  merely 
because  of  the  relationship  (/)•  In  de&ult  of  the 
master's  conviction,  the  servant  would,  doubtless, 
be  liable  as  an  unlicensed  person  under  sect.  25  for 

(0)  Palef,  4th  ed.,  pp.  60, 110,  583. 
(if)  5  L.  T.,  N.  S.  640;  26  J.  P.  372,  386. 
(«)  See  <•  Oke's  Synopsis,''  12th  ed.,  p.  127. 
(/)  26  J.  P.  386. 
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nuMter  llabl« 
for  tervant's 
act«. 


iftswnui,  selling,  aad  under  eecsi.  27  for  buying^gsme;  or 
How'te  *  imder  sect.  28  for  pretending  to  be  Uoenaed  {g) ;  or 
under  23  &  24  Vict  c.  90,  s.  14  (A),  for  dealing 
in  game  widiout  a  licence ;  or  if  tbe  gervant  is 
employed  quoad  hoc  for  the  purpose  of  committing 
the  ofience,  as  an  aider  and  abettor  of  his  master, 
under  11  &  12  Vict.  c.  43,  s.  5  (t).  Proof  of  the 
board,  required  by  sect.  18  (A)  to  be  affixed  over 
the  dealer's  door,  being  so  affixed,  will  be  sufficient 
evidence  that  he  is  liable  in  any  case  for  penal- 
ties incurred  as  a  licensed  person,  a  higher  penalty 
beu^  imposed  on  unlicensed  persons  assuming,  by 
placing  such  board,  to  be  licensed  (/). 


4C.  JUftlOM' 

Itoenoe  to 
deal  ta  game 
(Id.  a.  18). 
Scbedtile  A. 
In  act. 


FORMS. 

At  a  special  nsrion  of  the  jvstioeB  of  the  peace  of  the 
oeanty  of  — «-^-  [&r  riding,  Jfc.  m  the  eaae  mttf  &0]> 
actmg  for  tbe  diyiaon  of  {or  ^hermite^  at  tks  eaa 
may  be],  in  the  said  county,  holden  at  ,  in  the 

said  — ,  on  the  ^—  day  of ^  in  the  year 


We, 


-,  being 


lortheaaid 


assembled  at  the  said 
empower  A.  B.  of  — 


session^  do  hereby  anthoriie  and 
[here  insert  the  name,  dsteripHen 
and  place  of  residence,  and  if  more  than  one  in  partntrekip, 
tof,  C.  B.,  of  &c,  and  E.  F.  of  &c.,  being  partners},  being  a 
hooseholder  [or  honseholdeni^  or  keeper  or  ke^ers  of  a  riiop  or 
Stan,  ae  the  eaee  mojf  be],  to  bay  game  from  any  person  antho- 

(ff)  See  p;  290. 
(A)  See  ante,  p.  218. 

(i)  See  TFaiofiy./»Mvart,8L.T.,N.  S.  227;  27  J.P.29S; 
L.  J.,  M.  a  198. 
(A)  See  ante,  p.  208. 
(Z)  See  sect  28,  p.  220. 
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rited  to  iidl  gaaw  by  Tiztoe  of  an  act  ptaed  in  the  aeoond  year  Jiutio»* 
of  tfao  icigtt  of  King  Wmiam  the  Fourth,  intitnlad  <<  An  Act  to  £Stol^. 


tbe  LawB  in  Bngland  relatiTe  to  Game ; "  <<aDd  of  the 
act  of  llie  23rd  and  84lh  jreara  of  her  preaent  Majeaty,  chapter 
mm/kf/'  and  we  do  alao  anthoriie  and  empower  the  said  A.  B. 
[ar  C.  D.  and  B.  F.  being  partnen]  to  sell  at  bia  [or  their] 
hooaa  [<or  ahop  «r  stall]  any  game  so  bongfat,  prorided  that  the 
said  A.  B.  [^  G.  D.  and  £.  F.  being  partnen]  shall  affix  to  some 
past  of  theootiide  of  tbefioDi  of  his  [or  their]  hooae  [or  diop  <^ 
stall],  and  shall  there  keep  a  board  having  thereon  in  clear  and 
l^ble  efaaractera  his  christian  name  and  snmame  [or  their 
christian  names  and  surnames],  together  with  the  following 
worda,  "  lieenaed  to  deal  in  game." 
The  fioanee  will  ooqure  on  ,  18 

(Signed)       Jnadce  of  the  Peace. 

Justice  of  the  Peace. 


Ko. 


LlOBNCB  TO  DEAL  IN  OAHB.  47.  Exelne 

,  Collectio 

■  ,  District. 


,  Collection.      d«i«r. 


£2     0    0. 

ly ,  of ,  being  duly  antiiorized  by  the  Commia- 

idotierB  of  Inland  BeTcnue  to  grant  licences  to  deal  in  game, 
under  flie  authority  and  in  pursuance  of  an  act  passed  in  the 
iwesi^-fonrth  year  of  the  xeign  of  her  majesty  Queen  Victoria, 
intitiiled  **  An  Act  to  repeal  the  Dutiea  on  Game  Oertiflcateflr 
and  Certificates  to  deal  in  Game  and  to  impose  in  lieu  thereof 
I>Qtiea  on  Excise  Licences  and  Certificates  for  the  like  purposes," 

do  hereby  anthorixe  and  empower  »,  of in  the 

caantj  oi  ■,  TO  DBAL  nr  oajcs,  he  hating  obt^ned  a 

lieeiiee  to  deal  in  game  from  the  justices  of  the  peace  for  the 

■  of in  the  said  county,  and  haying  paid  the  sum  of 

two  poondv  tor  this  licence.  This  Ucencaexpirss  on  the  first  day 
ai  Jnlj,  one  thousand  eight  hundred  and  seveofey . 

I>ttted  and  signed  this day  of y  18—% 

A.B. 
Cewmtsrsigaed  by  C.  D., 

OflkeralAadae. 
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48.  Desierla  Proeetd  U  ike  atUritik  •  in  fftm  No.9  (m),  tkmi:  A.B. 
^SaS^S^  [haviDg  tfaentofofle  obtuiied  a  lioanee  to  dmX  in  gmme  fvom  the 
fono^to-  jostiooBof  ftbepM0e,iiiiderUiepiOTi8ioiiiof  tli0tiiote?enlaeto 
iiS£(it  pawed  wpjetfvdy  inthe  tet  and  lecond  ye«Bof  King  William 
cM^ru).  ^  Pomtfa,  chapter  thirtj-two^  and  the  aeocmd  and  third  ywn 

of  her  present  Majesty,  diapter  tfairty-fiTe]»  nnlawfoDy  [and 
daring  the  oootinaanoe  of  tfie  said  lioenoe]  did  pnrchaK,  tr 
sell,  #r  deal  in  game,  to  wit,  ,  before  be  the  said  A.  E 

bad  obtained  a  [forther]  lioenoe  to  deal  in  gmme  under  the  pro- 
Tirions  of  the  said  act  of  the  twentj-tbird  and  twenty-fooxth 
yean  of  her  Majesty,  oontniy,  kc  (»>. 

49.  DMi«r  For  that  yoo  [&r  be  the  said  A.  B.J  on  the'  day  of 
{£iJ5^     ^,  at  the  pariah  of ,  in  the  said  «MHKy,  b«ng  thea 


^^^^^oi        licensed  to  deal  in  game   Mooiding  to  the  statntes  in  that 
tm^jutSa  behalf,*  nnlawfolly  did  bay  [^r  sell] 


JJJIJJ^fl^i  [m*  knowingly  have  in  your  or  bis  boose  or  ifaop, 

wiiL4,e.SS,  M* stall,  possession,  M*  control  there] 

^^^'  certain  birds  of  game,  to  wit,  two  partridges,  the  day  last 

aforeaaid,  being  after  the  expiration  of  ten  days  from  the  fink 

day  of  Febrnaxy  last  [or  as  the  eaoo  may  he,  itoHug  the  com- 

meneewunt  of  elaee  time'],  contrary,  ftc 

M.  Deatar  Proceed  to  the  aeterUk*  i»  the  Uut/orm,  then:  nnhtwfiilly 

^SSertm-  ^^  ^^y  [i^  obtain]  certain  game,  to  wit,  two  partridgea  from 

ouMor  an.  one  £.  F.,  be  the  aaid  £.  F.  not  being  then  and  there  aathorittd 

•on  (Id.  to  sell  game,  for  want  of  a  licence  to  kill  game,  and  for  want  of 

*■  ^>*  a  licence  to  deal  in  game,  contrary,  &c 

M.  8aUii«  Proceed  to  the  aiteriih^  inform  No.  49,  itipra,  and  then: 

^S^^ig^M*   i»^^^Uy  did  sell  [or  ottet  for  sale]  certain  game,  to  wit,  two 

bJsaiiop  lid.)   partridges^  to  one  B.  F.  at  yoar  [^rbia]  bonse  [or  ahop#r  atall] 

there  aitaato,  without  aucb  a  board  aa  required  by  the  akatate  in 

that  behalf  being  then  affixed  to  any  part  of  the  ontaide  of  the 

front  of  the  aaid  bonae  [or  ahop,  or  atall],  contrary,  kc 

(«)  See  ante,  p.  1Q2. 

(n)  If  the  offender  baa  not  a  licence  from  the  j  aatieea  thia  f oim 
can  be  adi^ited  to  the  proriaions  of  24  &  25  Vict  c  91,  a  17 
(aee  ante,  p.  214),  by  leafing  oat  the  portions  within  brackets 


Ch.  11. — Licencet  to  deal  in  Game,  Sfc.  225 

Proceed  to  tkeoiterisk  *  i«  form  No.  49,  tupra,  and  then  :  69.  Aflixtng 
nnlawfaUy  did  affix  lor  eaiue  to  be  affixed]  snch  board  as  is  ^JL^'e"^'" 
by  the  atotote  in  that  behalf  reqaired  to  be  affixed  to  part  of  the  boaM,lw. 
oataide  of  the  front  of  joor  [or  his]  hooae  [or  shop,  or  staU]  JJ  Jj*  ^*"  ** 
to  more  than  one  house  [or  shop,  or  stall],  to  wit,  to  a  honse 

sitoate  in street,  in  the  parish  of         ■     aforesaid,  and 

to  another  honse  sitoate  in street,  in  t)3ut  samo  pt^b, 

oontimrjy  &e. 

Proceed  to  the  aeteritk^  inform  No.  49,  ntpwa^  an4  tJUm:  fiSv  Sdilpc^qt. 
nnlawfnll/  did  sell  certain  Rame,  to  wit,  two  partridges,  to  one  ^i^^^^, 
£.  F.  at  a  certain  place,  to  wi^  a  honse  [or  at  the  cote  nuiff  be}  ^iiere  botrMi 

is  ..— ..  street,  in  the  parish  of aforesaid,  being  other  ^iS!)^' 

than  the  honse  [or  shop,  or  stall]  where  snch  board  as  required 
hj  the  statute  in  that  behalf  had  been  affixed  by  yon  [or  the. 
said  A.  B.],  contrary,  &c.  (p). 


(0)  A  form  for  having  in  possession  wild  fowl,  &c  will  be, 
foQttd  in  Chap.  XIX.,  poet,  p^  8^i. 
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CHAPTER  XII. 


fl«l«0fglllM 

by  lloented 


1  *  S  WUL  4, 
c  SS,  a.  4. 

Bnjliiff  or 
bavtng  pot* 
MMlonof 
fune  After 
fort/dayt 
from  ezptm- 
tlon  of  tbo 


8Mt4(I]i 


BUTING  AND  SELLING  GAME  BT  OTHBB  THAN 
LICENSED  DEALEBS,  THBOUGHOUT  THE  UNITED 
KINGDOM. 

Bt  the  joint  operation  of  1  &  2  Will.  4,  c.  32, 
8.  17,  and  23  &  24  Vict  c.  90,  as.  6, 13  (a),  every 
person  who  has  taken  out  a  3/.  excise  licence  to 
kill  game  shall  have  power  to  sell  game  to  a 
licensed  dealer ;  and  by  the  operation  of  sect  13  {b) 
of  the  23  &  24  Vict.  c.  90,  the  enactments  treated 
of  in  this  Chapter  apply  throughout  the  United 
EingdonL. 

1  &  2  WilL  4,  c.  32,  s.  4,  enacts  (inter  alia)  (c), 
— -*'  If  any  person  not  being  licensed  to  deal  in 
game  by  Tirtue  of  this  act,  as  hereinafter  men- 
tioned, shall  buy  or  sell  any  bird  of  game  after 
the  expiration  of  t^i  days  (one  inclusive  and  the 
other  exclusive)  from  the  respective  days  in  each 
year  on  which  it  shall  become  unlawfid  to  kill  or 
take  such  birds  of  game  respectively  as  aforesaid, — 
or  shall  knowingly  have  in  his  house,  possession 
or  control,  any  bird  of  game  (except  birds  of  game 
kept  in  a  mew  or  breeding-place),  afl;er  the  expira- 

(a)  See  ante,  pp.  95,  211. 

(6)  See  ante,  p.  211.  ' 

(0)  The  portion  of  this  aecdon  as  to  lioenaed  dealers  is 
omitted,  being  gitcn  aboTe,  ante,  p.  216. 
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don  of  forty  days  (one  indusive  and  the  other  i^** wui. « 
ezchuive)  frem  the  respective  daja  in  each  year  pe^aty  on 
on  which  it  shall  become  nnlawfiil  to  kill  or  take  SS£7££* 
soch  birds  of  game  respectivelj  as  aforesaid, — 
sQch  person  shall,  on  a  conviction  of  any  sach 
offence  before  two  justices  of  the  peace,  forfeit  and 
pay  for  every  head  of  game  so  bought  or  sold,  or 
found  in  his  house,  shop,  possession  or  control, 
sack  sum  of  money,  not  exceeding  one  pound,  as 
to  the  convicting  justices  shall  seem  meet,  together 
with  the  costs  of  the  conviction/' 

The  remaiks  made  on  the  other  part  of  this  u^s  i«ne. 
section  {d)  are  equally  applicable  to  this  portion, 
with  this  distinction,  that  other  than  licensed 
dealers  are  here  aUowed  to  have  birds  of  game  in 
their  possesion  at  all  times  of  the  year,  provided 
they  are  kept  in  a  mew  or  breeding-plaoe.  For  the  JJJJJjy  **' 
recovery  of  the  penalty  see  Chap.  XIII.,  and  for 
forms  of  statements  of  the  oflfences,  Nos.  53, 54  {e). 

Sect.  25  enacts, — "  That  if  any  person,  not  ^m^  *» 
having  obtained  a  game  certificate  [now  an  ex-  JJJ^',aa 
ciae  '  licence  to  kill  game,'  23  &  24  Vict  c.  90,  Ji22"2|!^ 
8.  6  (/)]  (except  such  person  be  licensed  to  deal  2;SJSi^: 
in  game  according  to  this  act),  shall  sell  or  offer  ^^ 
for  sale  any  game  to  any  person  whatsoever, — 
or  if  any  person  authorized  to  sell  game  under 
this  act  by  virtue  of  a  game  certificate  [now  an 
excise  'licence  to  kill  game'],  shall  sell  or  offer 
for   sale  any  game   to  any  person  whatsoever, 

{ji)  See  ante,  p.  216. 
(tf)  See  poet,  p.  281. 
(/)  See  ante,  p.  88. 
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l^^iHui  ^  ^^^P^  ^  person  licensed  to  deal  in  game  according 

to  this  act,— every  such  oflfender  shall  on  oon- 

pmaitj  for    yiction  of  any  such  offence  before  two  justices  of  the 

■ellltig  gmme  , 

itolniel'*  peace,  forfeit  and  pay  for  every  head  of  game  bo 
sold  or  ofiered  for  sale  such  sum  of  money,  not 
exceeding  two  pounds^  as  to  the  said  justices 
shall  seem  meet^  together  with  the  costs  of  the 
conviction." 

NoranbiDi«  The  offender  is  not  liable  to  the  21.  duty  on  a 
dealer's  licence  in  addition  to  this  penalty  (g)> 
There  appears  now,  since  23  &  24  Vict  c  90,  to 
be  no  surcharge  of  duty  or  double  duty  (A);  but 
under  the  latter  section,  and  24  &  25  Vict  c  91, 
8.  17,  he  would  be  liable  to  the  penalty  for  dealing 
without  a  licence.  But  he  cannot  sell  game  to 
a  licensed  dealer  imless  he  has  taken  out  a  3/. 
licence  (t). 

ReeoToyoi  In  Chap.  XIII.  the  mode  of  recovering  the 
penalty  assigned  by  this  section  is  given,  and  No& 
56,  57,  58,  59  (A),  are  the  forms  of  stating  the 

6  46  win. 4,  offences.  The  5  &  6  Will.  4,  c.  20,  s.  20,  after 
reciting  section  25  and  section  27,  enacts, — **  That 
from  and  after  the  passing  of  this  act,  every  person 
who  shall  inform  and  prosecute  or  give  evidence 
against  any  other  person  or  persons  for  any  ofience 
committed,  or  to  be  committed,  against  any  of  the 
said  last-recited  enactments,  shall  be  indenmified, 

ig)  Ass.  Tax.,  App.  Cas.  Na  IOCS,  decided  in  1885. 
(A)  See  ante,  p.  82;  and  see  23  &  24  Vict  c  90,  a.  U,  ante, 
p.  2ia 
(i)  23  &  24  Vict  c.  90,  8. 18;  flee  ante,  p.  95. 
ik)  See  pp.  231,  232. 
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freed  and  disduurged  from  all  and  erery  penalty  '^^^jj/*^* 
and  penalties  which  he  or  she  may  have  incurred  iMeinnttr  to 
or  become  liable  to  under  the  aforesaid  enactments,  ^'^'™^* 
or  any  of  them,  for  or  by  reason  of  any  trans- 
action or  dealing  which  he  or  she  may  have  had 
with  the  person  or  persons  against  whom  he  or 
Ae  shall  so  inform  and  prosecute  or  give  evidence 
as  aforesaid,  provided  the  information  or  prosecu- 
tion, which  the  person  so  informing  and  prosecuting 
as  aforesaid  shall  have  instituted,  or  upon  which 
the  person  shall  give  evidence,  shall  have  been 
commenced  before  the  institution  of  any  pro- 
ceedings against  him  or  her  for  the  recovery  of 
any  snch  penalty  or  penalties  which  he  or  she  may 
have  incurred  or  become  liable  to  as  aforesaid/' 

Sect.  26  enacts, — **  That  it  shall  be  lawful  for  i  &  s  wiu.  4, 
any  innkeeper  or  tavemkeeper,  without  any  such  Excapuoot 
hcence  for  dealing  in  game  as  aforesaid,  to  sell  ke^^ 
game  for  consumption  in  his  own  house,  such  game  s«ec  sc 
having  been  procured  from  some  person  licensed  to 
deal  in  game  by  virtue  of  tiiis  act,  and  not  others 
wueJ^ 

This  section  applies  strictiy  to  ''game,"  and  AppUntion 
would  not  protect  the  tavemkeeper  who  sells  game 
for  consumption  in  his  own  house,  which  he  had 
procured  with  his  own  dog  and  gun,  or  had  been 
giren  to  him  by  a  friend  (/)•  No  other  class  of 
eating  or  refreshment  houses  can  claim  the  privi- 
lege.    The  next  section  (27)  contains  the  penalty. 

Sect.  27  enacts, — ^*  That  if  any  person,  not  being  vwaxtj  on 

^  peiBODt  (not 
(0  Bell,  0.  L.  106. 
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1*9  WIU.  4k 
e.  SS,  •.  17. 

dMltm)bajr- 
log  game 

lloenMd 
dMlen. 

Sect  37. 


CumnlafctTfl 
penalty. 


Unlleoaed 
pennna 
aMniDtnff  to 
belioenied. 

Saet  18  (in 

P«t). 


licenaed  to  deal  ia  gameaooordingto  tlus  act  (m), 
ahaU  buy  any  game  from  any  penon  whataoeter, 
except  firam  a  person  lioenfled  to  deal  in  game 
according  to  thiB  act^-^or  bondjide  fix>m  a  person 
affixing  to  the  outside  of  the  front  of  his  honsBi 
shop  or  stall  a  board  purporting  to  be  the  board 
of  a  person  licensed  to  deal  in  game,— every  such 
offender  shall,  on  amviction  thereof  before  two 
justices  of  the  peace,  forfeit  and  pay  fix  ererj 
head  of  game  so  bought  such  sum  of  money,  nol 
exceeding  five  pounds,  as  to  the  said  justices  shall 
seem  meet,  together  with  the  costs  of  the  con* 
viction," 

If  the  purchase  is.  made  out  of  the  sporting 
season,  and  the  game  is  a  bird,  an  additional 
penalty  is  incurred.  Chap.  XIII.  gives  the  mode 
of  recovering  this  penalty,  and  Form  No*  58  (»), 
the  statement  of  oflEence* 

Sect.  28  enacts  {inter  alia), — ^'  If  any  perKm 
not  being  licensed  to  deal  in  game  according  to 
this  act  [and  now  23  &  24  Vict  c.  90  (o),  ako] 
shall  assume  or  pretend,  by  affixing  such  board  as 
aforesaid  {p),  or  by  exhiUting  any  certifieatey  or 
by  any  other  device  or  pretence,  to  be  a  peison 
licensed  to  deal  in  game, — such  offender  being 
convicted  thereof  before  two  justices  of  thepesoe^ 
shall  forfeit  and  pay  such  sum  of  money,  not  ex- 
ceeding ten  pounds,  as  to  the  said  justices  iludl 

(w)  1  &  2  WUL  4,  c.  82, 8.  4 1  tee-  ante,  pp.  215, 226. 

(n)  See  poet,  p.  282. 

(0)  See  ante,  p.  211. 

ip)  See  sect  18,  ante,  p.  208. 
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nem  meet,  toeether  with  the  costs  <^  the  oon^  i*swtu.4, 
viction.^ 

See  Chap.  XIIL  for  recovery  of  this  penally^  Btbvnny  ot 
and  Form  No.  (^  (g)^  for  the  statement  of  the 
oflfenoe.  As  to  the  offence,  see  24  &  25  Vict, 
c.  91,  s.  17  (r).  As  to  the  indemnity  of  informers 
who  have  been  concerned  in  the  transaction,  see 
5  &  6  Will.  4,  c  20,  s.  20  (#). 


PORMS  (0. 

Por  that  yoa  [or  he  the  said  A.  B.]  cm  &c,  at  &c,  not  then  m.  unit- 
bemg  licensed  to  deal  in  game,  according  to  the  statutes  in  that  ^^.^ 
behalf,**  nnlawfnlly  did  bay  [,or  sell]  certain  birds  of  game,  to  or  telling 
wit,  two  partridges,  the  day  last  aforesaid,  being  after  the  ex-  ^n  di^*"™* 
piradon  of  ten  days  from  the  first  day  of  Febmary  last  litating  ^^J^^L 
the  day  an  wkiok  the  season  for  killing  the  game  in  question 
expired],  contrary,  &c. 

Proceed  to  ike  asterisk^  in  the  last  form,  and  then :  nn-  M.  UnU- 

lawfolly  and  knowingly  did  have  in  your  [or  his]  house  [or  ^^^^^^ 

shop,  or  stall,  or  possession,  or  control]  there  certain  birds  of  pon«Mi<m  <if 

game,  to  wit,  two  pheasants  (the  same  not  being  then  and  there  forty  d«jt 
kept  in  a  mew  or  breeding^place),  the  day  last  aforesaid,  &e. 
[poneUsding  as  in  the  last  form]. 


(Id.) 


Por  that  yon  [or  he  the  said  A.  B.]  on  &c.,  at  &&,  not  baring  m.  unovti- 
obCained  and  not  baring  a  licenee  to  kill  game,  and  not  being  ^^^^^ 
then  a  person  dnly  licensed  to  deal  in  game  according  to  the  penoo  mU- 


(^)  See  p.  SSa. 
(r)  See  ante,  p.  214. 
(«)  See  ante,  p.  SSS. 

{t)  These  forma  of  statements  of  offences  are  for  use  in  the 
general  forms  in  Chap.  XIII.,  post,  p.  260. 


ing(]d.i. 
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Btotatas  in  tluit  behali^  nnlawfnlly  did  sell  [or  offer  for  sale] 
certain  game,  to  wit,  two  partridges,  to  one  £.  F. 

{or  ^  the  defendant  has  not  taken  out  a  tkred-pomnd 
lieenee  under  23  ^  24  Viet,  e,  90,  and  kai  told  U  a 
licensed  dealer,  ta^  here  :  the  uid  E.  F.  being  a  per- 
son licensed  to  deal  in  game,  but  yon  [i»r  he  the  aid 
A.  B.]  had  not  then  taken  oat  a  three- ponnd  lieenee 
under  the  act  in  that  behalf  ], 
contrary,  &e. 

67.  Certifl-  ^^^  ^^  1^^  [^  b®  ^^  "^^  ^  B]  o°  &^i  ^  ^^  being  tJieo 

oMd  penon  anthorized  to  sell  game  by  nrtue  of  a  licence  to  kill  game,  os- 
nniioeond  lawfoUy  did  sell  [or  offer  for  sale]  certain  game,  to  wit,  two 
wiTm^LV  P^r^dges,  to  one  K  F.,  he  the  said  £.  F.  not  then  and  there 
■-M)* '  being  a  person  licensed  to  deal  in  game  according  to  the  statate 

in  that  behalf,  contrary,  &c 


fia.  Buying 
guM  frann 
an  unlloensed 
permaCId. 
1.87). 


For  that  yon  [or  he  the  said  A.  B.]  on  &c.,  at  &c.,  not  then 
being  licensed  to  deal  in  game  according  to  the  statute  in  that 
behalf,  unlawfoUy  did  buy  certain  game,  to  wit,  two  pheasanta, 
from  one  £.  F.,  he  the  said  £.  F.  not  being  then  and  there  a 
person  licensed  to  deal  in  game  according  to  the  statute  in  that 
behalf,  and  not  having  then  affixed  to  the  outside  of  the  frooft 
of  your  [or  his]  house  [or  shop,  or  stall]  a  board  pnrportiiig  to 
be  the  board  of  a  person  licensed  to  deal  in  game,  contrary,  &c 


M.  Uoii-  ^01*  ^^^  yoQ  [<"*  ^  the  said  A.  B.]  on  &c.,  at  &c,  not  being 

oeoMd  pa^      ^^q  licensed  to  deal  in  game  according  to  the  statute  in  that 

to  be  lioenaed  behalf,  unlawfully  did  assume  and  pretend  that  yon  were  [or  be 

^    *  '* '  ^*       was]  then  a  person  lioenaed  to  deal  in  game,  by  then  aad  there 

affixing  a  board  with  the  words  "  A.  B.,  licensed  to  deal  in 

game,"  to  part  of  the  outside  of  the  front  of  your  [or  his]  boose 

[or  shop,  or  stall]  there  situate 

[or  by  then  and  there  exhibiting  in  the  window  of  yonr  [or 
his]  house  [or  shop,  or  stall]  there  situate,  a  certain 
paper  purporting  to  be  a  certificate  of  \tkroe]  of  her 

Majesty's  justices  of  the  peace  for  the  said- -« 

authorizing  yon  [or  the  said  A.  B.]  to  deal  in  game, 
which  certificate  waA  false  and  forged], 
contrary,  &c 
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CHAPTER  XIII. 

PROCEEDINGS    FOB    PENALTIES    AND  IN  ACTIONS 
UNDER  I  &  2  WILL.  4,  C.  32  (ENGLAND). 


1.  Proceedings  for  Penalties  under!  ^2  fftllA, 

c.  32,  infra. 

2.  Proceedings  against  Persons  acting  under 

ltf2  mil.  4,  c.  32,  p.  254.     . 


1.  Pboceedings  fob  Penalties  undeb  1  &  2 

Will.  4,  c.  32. 

Besides  the  enactments  in  the  I  &  2  Will.  4, 

c.  32,  there  are  varioag  provisions  in  the  genend  iS^^JHd 

act  of  11  &  12  Vict.  c.  43,  regulating  summary  i*«  w"*'** 

proceedings  before  justices  of  the  peace,  and  in 

others,  which  relate  to  the  proceedings  for  recovery 

of  penalties  under  the  first-named  act 

Before,  however,  giving  the  enactments  in  ex- 
tensOf  it  will  be  convenient  to  give  a  succmct  pn>oedu»* 
statement  of  the  procedure  in  the  order  in  which 
the  stages  occur  in  practice,  with  references  to  the 
authorities  (a). 

It  is  the  practice,  though  not  absolutely  neces- 

(a)  Fuller  information  mast  be  sought  for  in  the  anthor's 
larger  work  '^The  Magisterial  Synopsis/'  12th  ed.  pp.  ill — 
2iS. 
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^^cim^  sary  in  this  case  by  the  statutes,  to  take  the 
informatioii  in  writing,  and  it  must  be  laid  within 
three  calendar  months  after  the  commission  of 
the  offence  {b)  before  a  justice  of  the  jurisdiction 
where  the  offence  was  committed.  It  may  be  laid 
by  any  person,  though  he  has  no  interest  in  the 
land  in  respect  to  which  the  oflfence  is  com- 
mitted (c) ;  but  the  charge,  if  a  summons  is  to  be 
issued,  is  usually  deposed  to  on  the  oath  of  a 
credible  witness  (d),  who  may,  now  he  is  com- 
petent by  14  &  15  Vict  c.  99,  to  gire  evidence, 
be  the  infonner  himself  (e);  but  if  a  warrant  is 
issued  in  the  first  instance  the  information  most 
be  deposed  to  on  oath  (/)•  Only  one  offence  and 
one  count — Le,  an  ill^;al  act  done  on  one  day 
only— can  now  be  inserted  in  an  information  f ;)» 

iJlJdmuid  although  several  offenders  joining  in  the  com- 
mission of  the  same  offence  at  the  same  time  may 
be  included  (A),  as  well  as  those  who  are  charged 
imder  11  &  12  Vict,  c  43,  s.  5,  with  aiding, 
abetting,  counselling,  or  procuring  the  commission 

(»)  1  &  2  Win.  4,  e.  82,  a.  41,  post,  p.  24a 

(c)  MiddleUii  ▼.  Oale^  8  A.  &  B.  186;  Marden  t.  I'^fier 
24  L.  J.  (N.  S.)  M.  C.  213;  1  L.  T.,  N.  8.  403. 

(<Q  6  &  7  Will.  4,  e.  66,  s.  9,  poet,  p.  242. 

(O  See  ''Oke's  STiiopns,*'  12th  e<L  p.  868,  note  166;  R  r. 
SootUn,  18  L.  J.  (N.  &)  M.  a  68;  M  gaaml  form  of  bdor- 
mation  poet.  Form  60,  p.  250. 

(/)  11  &  12  Vict  c  43, 8. 10. 

(f)  11  ft  12  Vict  c  48,  8.  10;  J2.  T.  Cridlamd,  27  L.  J. 
(X.  S.)1C.C  aS;  29  L.  T.  210. 

(A)  B,  T.  JlfiiwiiiW.  L.  R.,  6  Qp  B.  298;  JL  T.  e^M  «iii 

£7«»0r«,  40  L.  J.  (N.  &)  M.  C  137;  24  L.  T.,  N.  S.  288. 
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of  it  {i\  although  the  oSmoe  of  the  latter  is  in 
another  jtunadiction.  Minors  and  married  women,  m^SSSta^ 
and  indeed  all  females^  can  be  convicted  of  any  ^omen. 
offence  punishable  summarily.  Under  each  Chap- 
ter of  this  Work  is  given  forms  of  statements  of 
the  o£fenoes  described  in  it;  and  with  respect  to 
the  date  of  committiiig  an  offence,  it  may  be  stated, 
if  not  known  correctly}  to  have  been  between  such 
a  day  and  such  a  day,  for  proof  of  one  of  the  days 
within  the  prescribed  period  for  laying  the  infor- 
mation will  suffice  (A),  and  so  as  to  the  parish  in 
which  it  was  committed,  if  it  was  in  fiict  com- 
mitted within  the  justice's  jurisdiotion  (/)• 

A  summons  is  to  be  issued  to  the  party  charged,  TheimMM 
which  may  be  served  personally  or  at  his  abode  (m),  Menduiu. 
or  a  warrant  may  be  issued  to  apprehend  him  if 
he  is  likely  to  abscond  (»),  or  if  the  justice 
fit  (o).     For  forms  of  summons  and  warrant 
Forms  Nos.  61,  62  (p). 

The  11  &  12  Vict.  c.  43,  contains  various  pro-  niwuniiinj  i 
visiims  as  to  remanding  or  bailing  defendants  aJSioi 

(i)  8ta4>e^  T.  WhiteMmnt,  84  L.  J.  (K.  8.)  M.  C  94;  11 
L.  T^  N.  8.  710. 

(A)  Onhf  T.  ^00,  30 L.  J.  (N.  8.>M.  a  222;  i  L.  T.,  N.  8. 
S38;  85  J.  P.  842. 

(I)  11  ft  12  Vkt.  e.  48,  8.  9|  "  Oke'8  Synopris,"  12th  ed.» 
p.  181. 

(»)  If  defendant  appears,  all  objections  to  the  mformation 
not  befaig  on  oath  an  waived.  IL  ▼.  HiUard,  22  L.  J.  (N.  8.) 
11 C  106s  1  Dean.  C.  C.  166.  See  as  to  objections  as  to  defecU 
in  sommoiis  or  infonnation  for  form,  11  ft  12  Yict  c  48,  s.  1. 

(•)  1  ft  2  Will.  4,  e.  82,  a.  41,  poet,  p.  340. 

(«)  11  ft  12  Vict  e.  48,  8.  2. 

<^)8eepost,p.26K 
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ttenmndlng 
detendauti. 


RamBKNnw 
to  WlUM 


Httrlof  of 
intonaittlon. 


Hearinff 
•X  parte. 


before  or  during  the  hearing  of  a  case,  on  aooount 
of  variances  between  the  information  and  the 
evidence,-— on  his  apprehension  before  the  time  of 
hearing  and  oomphdnant  not  in  attendance,— and 
on  adjournments  (p). 

Any  justice  may  issue  a  summons  to  any  person 
to  appear  to  give  evidence  on  the  hearing  of  tke 
information,  who  is  liable  to  a  penalty  of  51.  for 
non-attendance,  or  refusing  to  be  examined  (q). 

The  justices  hearing  the  information  must  be  of 
the  county,  or  other  jurisdiction  where  the  ofienoe 
was  committed,  but  need  not  be  the  same  who  re- 
ceived the  information.  The  number  necessary  to 
convict  is  shown  in  the  section  of  the  act  creating 
the  oflfence,  but  a  metropolitan  police  magistrate, 
the  lord  mayor  or  an  alderman  of  London,  and  a 
stipendiary  magistrate,  may  act  alone  (r).  The 
hearing  must  be  in  open  court,  and  either  party 
may  have  counsel  or  attorney  («),  and  in  defiuilt 
of  defendant's  appearance  it  may  be  ex  parUy  on 
proof  of  due  service  of  summons  {t\  The  in- 
former is  a  competent  witness  for  himself  or  the 
defendant,  but  not  so  the  defendant  in  any  case 
of  siimnuury  conviction,  it  being  a  criminal  pro- 


ip)  11  &  12  Vict.  c.  48, -88.  8,  9,  IS,  16;  aee  ''Oke's 
Sjnopsifl,'*  12th  ed.,  p.  14& 

(;)  1  &  2  Will  4,  c  32,  8.  40,  post,  p.  242  ;  II  &  12  Tict 
c  48,  B.  7;  '*  Oke'8  SynopBis,"  12th  ed.,  pp.  145—148;  for  forma, 
eee  *'  Oke'8  FormoliBt,"  5th  e<L,  pp.  15, 16. 

(r)  11  &  12  Vict  c  48,  88.  83,  34;  21  k  22  Vict,  c  73, 8. 1. 

(«}  II  &  12  Vict  c  48, 8.  12. 

(0  1  &  2  Will.  4,  c.  82, 8.  41;  11  &  12  Vict  c  43, 8. 13. 
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ceeding  (u).  Matters  of  defence  or  exception  ci«imof 
mast  be  proved  by  the  defendant  (ar)«  A  claim 
of  right,  which  mostlj  arises  on  charges  of  tres- 
pass made  under  1  &  2  Will.  4,  c.  32,  s.  30,  ousts 
the  justices' jnrisdiction  to  determine  an  informa- 
ticm,  upon  which  see  the  cases  given  above,  under 
that  section  (y).  The  testimony  of  the  witnesses  is  Amoontof 
entirely  for  the  consideration  and  judgment  of  the 
justices,  who  are  placed  in  the  situation  of  a  jury; 
and  it  is  laid  down  that,  in  point  of  law,  the  evi- 
dence will  support  a  conviction  by  a  magistrate, 
if  there  was  such  evidence  as  would  have  been 
sufficient  to  have  been  left  to  a  jury  (z).  In  all 
cases  but  that  of  trespass,  and  perhaps  trespass  in 
pursuit  of  game  (a),  there  must  be  evidence  of  a 
guilty  knowledge  and  intention  in  the  person 
charged  with  the  offence  (&).  On  dismissal  of  an  ootm  on 
information  costs  may  be  ordered  to  be  paid  by  the 
informer  to  the  defendant  (e)« 

(«)  14  &  16  Vict  c  99,  «.  8;  CdtUll  t.  Irgton,  27  L.  J. 
(N.  a)  M.  C.  167;  81  L.  T.  80;  22  J.  P.  672;  Parker  t.  Green, 
81  L.  J.  (N.  8.)  M.  C.  138;  2  B.  &  S.  299;  9  Goz,  C.  C.  169; 
JL  T.  Huntkurgt,  26  J.  P.  772;  7  L.  T.,  N.  S.  268;  "  Oke's 
Sjnopsis,"  12th  ed.,  pp.  71, 72. 

(i9)  1  &  2  Will.  4,  c.  82,  8.  42,  poet,  p.  244. 

(y)  See  ante,  p.  169 

(s)  Per  Williame,  J.,  in  Brown  t.  Turner,  32  L.  J.  (K.  8.). 
M.  C.  106;  27  J.  P.  103;  8,  C,  enb  nom.  R,  r.  Turner,  7 
L.  T.,  N.  8.  688;  Comtcell  t.  Saunders,  32  L.  J.  (N.  S.) 
M.  a  6;  7  L.  T.,  N.  S.  866;  "  Oke'e  Synopeie,"  12th  cd.,  p.  166. 

(a)  See  Wathins  t.  Major,  L.  R.,  10  C.  P.  662. 

{b)  **  Oke's  SynopBis,"  12th  ed.,  p.  164,  note  164,  and  p.  129, 
note  .68;  see  also  Heame  t.  Garten  and  Stone,  28  L.  J.  (N.  S.) 
VL  C.  286;  81  L.  T.  266. 

(0)  11  h  12  Vict.  c.  43,  as.  14, 18. 


238 


Ch.  XZ.^Proeeedingi  far  Penalties,  tfc. 


PtnaltlM. 


Iin  prison* 
in«nt. 


The  oouTlo- 

tlOQ. 


Enfordng  the 
oouTloUon. 


The  defendant  cannot  be  eonyicted  of  anjodier 
offence  than  the  precise  one  for  which  he  is  som- 
noned  to  answer  (e).  Each  defendant,  where 
there  are  several  joining  in  the  offence,  is  liaUeto 
the  full  penalty,  upon  the  well-known  principle  of 
the  common  law  that  all  are  principals  in  pettj 
misdemeanors  (rf).  Cumulative  imprisonment 
may  be  ordered  by  separate  commitments  if  a  de- 
fendant is  convicted  at  the  same  time  of  two  or 
more  offences  under  different  convictions  {t\ 
Costs  may  be  ordered  in  all  cases  against  the 
defendant  (/)• 

1  &  2  Will.  4,  c.  32,  B.  39  {g),  provides  a  ferm 
of  conviction,  which,  by  s.  43,  is  to  be  retnmed 
to  the  sessions ;  but  the  form  1 2  in  the  11  &  12 
Vict.  c.  43  (A)  is  now  the  correct  one  to  be  used. 
It  should  include  all  the  defendants  convided  si 
the  same  time  of  the  same  offence. 

1  &  2  Will.  4,  c.  32,  6.  38  (t),  provides  lliat 
time  may  be  allowed  by  the  convicting  justices  to 
the  defendant  for  payment  of  the  penalty  and 


(<T)  MaHin  t.  Pridgeon,  28  L.  J.  (N.  8.)  M.  C.  179;  » 
L.  T.  119;  23  J.  P.  680;  Soden  ▼.  Gray,  7  L.  T.,  K.  S.  824; 
26  J.  P.  743;  R.  t.  Brtekhall,  83  L.  J.  (S.  &)  M.  C.  156;  10 
L.  T^  N.  S.  386;  Blake  t.  Beeeh,  L.  R^  1  Ex.  Dir.  820. 

(d)  See  obsenratioiis  and  eaaes  under  aect  28,  ante,  p.  186.' 

(0)  11  &  12  Tict  c  43,  8.  26. 

(/)  11  &  12  Vict  c.  4%  a.  18. 

(g)  See  post,  p.  243. 

(A)  See  the  form,  poet,  p.  251 ;  R,  t.  Bgde,  21  L.  J.  (S,  S.) 
M.  C.  94;  16  J.  P.  97;  OTerrnling  E»  parte  Hfde,  16  Jar.  803: 
Be  Aliton,  24  L.  J.  (N.  S.)  M.  C.  78;  24  L.  T.  117;  Jl^ginten 
T.  Mayor  qf  LiekfieU,  24  L.  J.  (N.  8.)  Q.  B.  86a 

(i)  See  poet,  p.  246. 
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co0t8,  and  tbat  in  de&ult  of  payment  the  defendant^  ^y^^';  ** 
may  be  committed  to  prison  by  the  warrant  of  any  commtttmi. 
justioe  of  the  same  jurisdiction^  for  not  exceeding 
two  calendar  months^  where  the  penalty  only  is 
under  5L,  and  for  not  exceeding  three  calendar 
months  in  other  cases;   and  by  11  &  12  Vict, 
c.  43,  8.  23,  in  all  cases  the  costs  of  the  defendant's  S'^V'  *>. 
coBveyance  to  prison  may  be  ordered  to  be  paid  JJ°|J25[|** 
by  him. 

One  moiety  of  all  penalties  is  to  go  to  the  in-  ^^j^^^ 
former,  and  the  other  moiety  to  the  overseer,  &c. 
of  the  parish,  &c.  in  which  the  offence  was  com- 
mitted (A) ;  and  it  is  the  duty  of  the  clerk  to  the 
eonyicting  justices  to  receive  and  apply  the  penal- 
ties accordingly  (/). 

The  conviction  is  not  liable  to  be  removed  by  ^J**'»*?- 
certiorari  (wi),  except  for  want  or  excess  of  juris-  <rfJa»«<». 
diction  (n).  By  sect.  44  (o),  any  party  convicted 
may  appeal  to  the  quarter  sessions,  on  giving 
notice  thereof  and  of  the  cause  thereof  to  the  in- 
former within  three  days,  and  seven  days  before 
the  sessions,  and  remaining  in  custody  or  entering 
into  a  recognizance  to  prosecute  the  appeal.  The 
provisions  of  12  &  13  Vict.  c.  45,  s.  3,  will  apply 

(il)  lft2WiU.4,c  82,  a.  37;  5  &  €  Will.  4,  c.  20,  f.  21; 
we  post,  pp.  246,  247. 

(/)  11  ft  12  Vict  c  43,  8.  81;  22  Vict.  c.  88.  See  M  to  the 
Small  PemdtieB  Act,  28  ft  29  Vict  c  127;  *«  Oke's  Synopeiii," 
12th  ed.,  p.  188. 

(m)  1  ft  2  Wm.  4,  c.  32, 8.  45,  poet,  p.  260. 

(*)  JL  T.  Bfde,  21  L.  J.  (K.  S.)  M.  C.  94;  18  J.  P.  67; 
Pd0]r,  4Ui  ed.,  867,  368. 

(0)  See  poet,  p.  248. 


240  Ch.  IZ.^ Proceedings  for  Penalties,  ^e. 

VHJ!^.^  to  Bach  an  appeal  {p\    The  defendant  has  also 

AppMi.        another  mode  of  appeal  under  20  &  21  Vict 

c  43,  t.  e,j  to  one  of  the  superior  oonrtSy  if  the 

justices'  determination  rests  on  a  question  of  law; 

and  the  informer  has  this  latter  resort,  too,  if  he  is 

dissatisfied  with  the  justices'  decision  in  dismissmg 

his  information;  but  if  he  appeals  under  20  &  21 

Vict.  c.  43,  he  is,  by  sect.  14,  to  be  taken  as  having 

abandoned  his  appeal  to  the  quarter  sessions  {q). 

The  enactments  of  the  1  &  2  WilL  4,  c  32, 

relative  to  procedure  are  as  follows : — 

SIILSS—^        Sect  41  enacts, — ^**  That  the  prosecution  for 

•SirSbw  ^«  every  offence  punishable  upon  summary  oonyiction 

^PS^^    by  virtue  of  this  act  shall  be  commenced  within 

Beet.  41.        three  calendar  months  after  the  commission  of  the 

offence ; 

*'  And  that  where  any  person  shall  be  charged 
on  the  oath  of  a  credible  witness  (r)  with  anj 
such  offence  before  a  justice  of  the  peace,  the 
justice  may  summon  the  party  charged  to  appear 
before  himself,  or  any  one  or  two  justices  of  the 
peace,  as  the  case  may  require,  at  a  time  and  place 
to  be  named  in  such  summons ; 
ic^  bnr  a  *'  And  if  such  party  shall  not  appear  accordingly^ 
then  (upon  proof  of  the  due  service  of  the  sam- 
mons  by  delivering  a  copy  thereof  to  the  party,  or 
by  delivering  such  copy  at  the  party's  usual  place 
of  abode  to  some  inmate  thereat,  and  explaining 
the  purport  thereof  to  such  inmate),  the  justice  or 

ip)  "  Oke'8  Synopsis,"  12th  ed^  p.  212. 
{q)  *'  Oke's  Synopsis,"  12th  ed.,  pp.  18,  237. 
(r)  L  e^  a  person  competent  to  glTe  eridenoe. 


pwte. 
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josfcioGS  may  either  proceed  to  hear  and  deter-  i^swm.4, 
mine  the  case  in  the  absence  of  the  party^  or  may  xi^hMr 
issue  his  or  their  warrant  for  apprehending  and  "  ^^' 
bringing  such  party  before  him  or  them,  as  the 
case  may  be ; 

''Or  the  justice  before  whom  the  charge  shall  wamuitiii 
be  made  may,  if  he  shall  have  reason  to  suspect  imunce. 
from  information  upon  oath  that  the  party  is  likely 
to  abscond,  issue  such  warrant  in  the  first  instance, 
without  any  previous  summons."  . 

The  rules  as  to  the  information  have  already 
been  given  (#).     The  6  &  7  WiU.  4,  c.  65,  s.  9,  e  &  ?  wm.  i 
after  reciting  this  section,  enacts, — "  That  upon  ^n^j^^jio^ 
any  information  made  or  exhibited  before  a  justice  JJ^,'  ^ 
of  the  peace  of  any  such  offence  as  aforesaid,  it 
shall  not  be  necessary  that  the  charge  contained 
in  such  information  sliould  be  made  on  the  oath 
of  the  informer  or  prosecutor  in  such  case ; — ^pro- 
>ided,  that  before  any  proceedings  shall  be  had  or 
taken  upon  such  information,  either  for  summoning 
the  party  accused  or  compelling  his  appearance  to 
answer  the  same,  the  charge  contained  in  such  in- 
formation shall  be  deposed  to  on  the  oath  of  some 
other  person  or  persons  being  a  credible  witness  or 
witnesses  "  [i. «.,  a  competent  person  to  give  evi- 
dence.    The  charge  should  be  deposed  to,  if  pos- 
sible, at  the  time  of  preferring  the  information,  or 
shortly  after].     The  14  &  15  Vict.  c.  99,  s.  2,  informer 
having  made  the  informer  competent  to  give  evi-  evidence. 
denoe,  it  is  the  practice  for  him  to  depose  on  oath 


(«]  S«e  ante,  p.  234. 
O.  M 
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i|3^i.4,  to  the  offence^  if  no  other  person  is  ready  to  do  so 
on  the  commencement  of  the  proceedings;  and 
by  the  repealing  operation  of  the  11  &  12  Vict 
c.  43^  sect.  2  of  which  authorizes  a  justice  to  issue 

WanraDt  In     a  Warrant  instead  of  a  summons  if  he  think  fit, "  ft 

ttaeflnt  ...  .  . 

iutaaoe.  justicc  maj  issuc  such  warrant  in  the  iSrst  instance 
without  it  being  deposed  to  that  the  party  is  likely 
to  abscondJ^  Forms  of  information^  summons  and 
warrant  are  given  in  Forms  Nos.  60^  61^  62  (t). 

Power  to  Sect.  40  cuacts, — "  That  it  shall  be  lawfbl  for 

sammou  ^  '  ,  , 

witnenos.      any  justice  of  the  peace  to  issue  his  summons 
®**'  ^'       requiring  any  person  to  appear  before  himself,  or 
any  one  or  two  justices  of  the  peace,  as  the  case 
may  require,  for  the  purpose  of  giving  evidence 
Penalty  for     touchiug  any  offcncc  against  this  act, — ^and  if  any 
ofiummom,   pcrsou  SO  summoncd  shall  neglect  or  refuse  to 
appear  at  the  time  and  place  appointed  by  such 
summons,  and  no  reasonable  excuse  for  his  absence 
shall  be  proved  before  the  justice  or  justices  then 
and  there  present,— or  if  any  person  appearing  in 
obedience  to  such  summons  shall  refiise  to  be  ex- 
amined on  oath  touching  any  such  offence  by  the 
justice  or  justices  then  and  there  present, — evenr 
person  so  offending  shall,  on  conviction  thereof 
before  the  said  justice  or  justices,  or  any  other 
justice  or  justices  of  the  peace,  forfeit  and  paj 
such  sum  of  money,  not  exceeding  five  pounds, 
as  to  the  convicting  justice  or  justices  shall  seem 
meet." 
The  summons,  it  is  apprehended,  can  only  be 

(0  See  post,  pp.  250, 251. 
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iflsaed  after  an  information  has  been  properly  pre-  i  &2wnL4, 
ferred  for  the  o£fence.    It  applies  to  witnesses  for  '   ' 
either  party. 

This  penalty  will  be  recovered  as  other  penalties, 
by  information,  smnmons,  &c.  11  &  12  Vict.  c.  n&is  vict. 
43,  8.  7,  gives  a  similar  i)ower,  specially  in  respect 
to  either  party,  and  provides  for  the  service  of  the 
summons,  which  this  section  does  not,  and  tender 
of  the  witness's  expenses  (u). 

Sect.  39  enacts, — "  That  the  justice  or  justices  Form  of 
of  the  peace  (as  the  case  may  require)  before  whom  gect  39. 
any  person  shall  be  summarily  convicted  of  any 
oflfence  against  this  act  may  cause  the  conviction 
to  be  drawn  up  according  to  the  following  form  of 
words,  or  in  any  other  form  of  words  to  the  same 
or  the  like  effect ;  (that  is  to  say,) 

(Be  it  remembered,  that  on  the day  of ,  Form  of  con- 
in  the  year  of  onr  Lord ,  at in  the  "^^^^^ 

connty  of  ■  [or  riding,  diyision,  franchise,  liberty,  city,  Will.  4,  c  82. 

Stc,  at  the  ease  may  he],  A.  0.  is  conTicted  before  me,  J.  P. 

one  [or  hb  J.  P.  and  J.  J.  P.  two,  as  the  case  may  require']  of 

his  majesty's  jnstilses  of  the  peace  for  the  said  connty  of  [or 

riding,  &C.],  for  that  he  the  said  A.  0.  did  on  ,  at  , 

kill  [&r  take]  game  [(?r  did  nse  a  dog,  &c  for  the  purpose  of 

kiUmg  game],  he  the  said  A.  O.  not  being  anthorized  so  to  do 

for  want  of  a  game  certificate,  contrary  to  the  statute  in  such 

case  made  and  provided  [or  did,  here  specify  any  other  offence, 

and  the  time  and  place  when  and  where  tlie  same  tvat  com- 

mitted,  as  the  ease  may  be]  ;  and  I  [or  we]  do  adjudge  that 

the  said  A.  O.  shall  for  the  said  offence  forfeit  the  sum 

of «— — —  [or  we  do  adjndge  that  the  said  A.  0.  shall  for  the 

said  offence  forfeit  the  sum  of ,  being  after  the  rate 

of  _  for  every  head  of  game  so,  &c.  or  for  every  egg  so, 
&C.],  and  shall  forthwith  pay  the  said  sum,  together  with  the 

(«)  See  Oke's  <<  Synopsis,"  12th  ed.,  pp.  145- U8. 

m2 
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iaiSWiiL4,  Bom  of 
c.  n,t.i9. 


for  oo9t8 ;  and  that,  in  de&nlt  of  immedUte 


Form  of  oon- 
Tiction  given 
IniaiS    ' 

waL4,c.8i: 


Better  f orm» 
Xo.63. 


Proseeotor 
not  required 
to  prove  ft 
negatiTe. 

Sect  42. 


payment  of  the  said  snms,  he  the  said  A.  O.  shall  be  imprisoned 

[or  Imprisoned  and  kept  to  hard  labour]  in  the of 1 

for  the  space  of ,  unless  the  said  sums  shall  be  sooner 

paid  :  and  I  [or  we]  order  that  the  said  sums  shall  be  psid  bj 

the  said  A.  0.  on  or  beiom  the  — ^—  daj  of  ■,  snd  in 

defanlt  of  payment  on  or  before  that  day  I  [or  we]  adjndge  tho 

said  A.  0.  to  be  imprisoned  [or  imprisoned  and  kept  to  hard 

labour]  in  the of ,  for  the  space  of ,  nnleo 

the  said  sums  shall  be  sooner  paid ;  and  I  [or  we]  direct  thst 

tho  said  sum  of  — — —  [i.  e,  the  penalty]  shall  be  paid  to 1 

being  one  of  the  overseers  of  the  poor  of,  &c.,  to  be  by  him 

applied  according  to  the  directions  of  tho  statute  in  such  case 

made  and  provided ;  and  I  [or  we]  order  that  the  said  som 

of  for  costs  shall  be  paid  to [the  eomplainafU]. 

Giyen  under  my  hand  [or  our  hands]  the  day  and  year  fint 

above  mentioned. . 

J.  P. 

[<?r  J.P.andJ.J.P.]" 

The  better  form  now  to  be  used  is  I  2,  in  the 
11  &  12  Vict  c.  43  (z).  It  is  a  better  form,  and 
does  not  contain  the  application  of  the  penalty, 
but  simply  adjudges  the  forfeiture  of  a  sum  '^  to 
be  paid  and  applied  according  to  law  "  (y). 

Sect.  42  enacts,—"  That  it  shall  not  be  neces- 
sary in  any  proceeding  against  any  person  under 
this  act,  to  negative  by  evidence  any  certificate) 
licence,  consent,  authority  or  other  matter  of  ex- 
ception or  defence ; — ^but  that  the  party  seeking  to 
avail  himself  of  any  such  certificate,  licence,  con- 
sent, authority  or  other  matter  of  exception  or 
defence,  shall  be  bound  to  prove  the  same/ 

The  11  &  12  Vict.  c.  43,  s.  14,  contains  a 

(x)  Given  post,  p.  251,  No.  63. 

(y)  See  R,  v.  Hyde,  21  L.  J.  (N.  S.)  M.  C.  78,  and  the  other 
cases  dted,  ante,  p.  238. 
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similar  general  enactment  (z).    The  necessity  for  ^  ^  wm.  4, 
negatiTing  exceptions  in  an  information  is  treated 
of  in  Oke's  "  Synopsis  "  (a). 

Sect.  43  enacts, — *^  That  the  justice  or  justices  conTteuons 
of  the  peace  before  whom  any  person  shall  be  con-  toMMions. 
victed  of  any  offence  pimishable  upon  summary  sect.  43. 
conviction  under  this  act  shall  transmit  every  such 
conviction  to  the  next  court  of  general  or  quarter 
sessions  of  the  peace  for  the  county,  riding,  division, 
liberty,  franchise,  city  or  town  wherein  the  offence 
shall  have  been  committed,  there  to  be  kept  by 
the  proper  officer  among  the  records  of  the  court." 

The  11  &  12  Vict.  c.  43,  s.  14,  contains  a  n&i2vict. 
similar  general  requirement.     A  mandamus  lies 
against  justices  to  compel  them  to  return  con- 
victions, but  not  against  their  clerk,  the  duty  of 
returning  them  being  on  them  (i). 

Sect.  38  enacts, — ^^^  That  the  justice  or  justices  nmeto 

psymeiit  of 

of  the  peace  by  whom  any  person  shall  be  sum-  penoitiM, 
nuirily  convicted  and  adjudged  to  pay  any  sum  of  ^^^^ 
money  for  any  offence  against  this  act,  together  w^mt 
with  costs,  may  adjudge  that  such  person  shall  pay  ®*^  ^' 
the  same  eilher  immediately  or  within  such  period 
as  the  said  justice  or  justices  shall  think  fit, — ^and 
that  in  de&ult  of  payment  at  the  time  appointed, 
such  person  shall  be  imprisoned  in  the  common 
gaol  or  house  of  correction  (with  or  without  hard 

(2)  See  Oke'A  "Synopsis/'  12th  ed.,  p.  160. 

(a)  12th  ed.,  p.  134. 

(&)  JSx  parte  ffayteard,  32  L.  J.  (N.  S.)  M.  C.  89;  27 
J.  P.  102;  8.  C,  Ex  parte  Clerk  of  Peace* for  Uoekegter^ 
7  I^  T.,  N.  S.  622. 
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c.  SS,  ■.  88w 

Setfeof 
ImpriMoment 
for  non-pay- 
ment of  fine. 


HAid  laboor. 


Enfovdng 
oonTicti<tt« 


Ai>pUeaiton 
of  penalties 
for  oiflenoee 
•fBlnitthii 

act. 


labour),  as  to  the  justice  or  justices  shall  seem 
meet,  for  any  term  not  exceedinc:  two  calendar 
monis,  whe^  the  amount  to  bepSd,  exduriveof 
costs,  shall  not  amount  to  five  pounds, — and  for 
any  term  not  exceeding  three  calendar  months  in 
any  other  ca8e,-the  imprisonment  to  oeaae  in 
each  of  the  cases  aforesaid  upon  payment  of  the 
amount  and  costs." 

It  will  not  be  necessary  to  state  the  impiison- 
ment  to  be  '' without  hard  labour,"  when  not 
imposed  (c). 

By  11  &  12  Vict.  c.  43,  s.  29,  any  one  justice 
of  the  same  jurisdiction  as  the  convicting  justice 
or  justices  may  enforce  a  conyiction  by  commit- 
ment; which  may  now,  by  sect  23,  include  the 
costs  of  conveying  the  offender  to  prison  (cf).  The 
offender  can  be  liberated  on  payment  of  the 
amount  to  the  gaoler  if  he  be  in  prison,  or  to  the 
constable  if  he  be  not  lodged  there ;  and  the  con- 
stable or  gaoler  must  pay  the  same  to  the  derk 
to  the  justices  (e),  but  the  crown  may  remit  any 
penalty  under  this  act  and  extend  the  royal  mercy 
to  persons  imprisoned  for  non-payment  of  them  (/)• 
For  form  of  commitment,  see  Form  No.  63a  (^). 

Sect.  37  enacts, — "  That  every  penalty  and 
forfeiture  for  any  offence  against  this  act  (tlie 

(0  ^x  parte  Thompson,  80  L.  J.  (N.  S.)  M.  C.  19;  3  L.T., 
N.  S.  818;  24  J.  P.  805. 
id)  See  Oke's  "  SynopsiV  12th  ed.,  pp.  203,  204. 
(0  11  &  12  Yict.  c  48,  ss.  28, 31. 
(f)  22  Vict.  c.  82;  Oke's  «  Synopris,*'  12th  ed.,  p.  191. 
ig)  See  post,  p.  252. 
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application  of  which  has  not  been  abready  pro-  i&swiil4, 

p  S9  ■  87 

Tided  for)  (A),  shall  be  paid  to  some  one  of  the  ^  ^^ 
orerseera  of  the  poor,  or  to  some  other  officer  (as  ^  penaitiM. 
the  conyicting  justice  or  justices  may  direct)  of 
the  parish,  township  or  place  in  which  the  offence 
shall  have  been  committed,  to  be  by  such  over- 
seer or  officer  paid  over  to  the  use  of  the  general 
rate  of  the  county,  riding  or  division  in  which 
such  parish,  township  or  place  shaU  be  situate, 
whether  the  same  shall  or  shall  not  contribute 
to  such  general  rate;  and  no  inhabitant  of  such 
counly,  riding  or  division  shall  be  deemed  im 
incompetent  witness  in  any  proceeding  under  this 
act  by  reason  of  the  application  of  such  penalty 
or  forfeiture  to  the  use  of  the  said  general  rate  as 
aforesaid  "  (£). 

This  application  of  the  penalty  has  been  altered  5  &  6  win.  4. 
by  5  &  6  Will.  4,  c.  20,  s.  21,  which,  after  reciting  ^    '.*'^.  ' 

•^  •  Application 

this  section,  and  that  ^^  it  is  expedient  to  reward  the  of  penalty. 
parsons  who  shall  prosecute  offenders  against  the 
said  act,"  enacts, — ^^  That  from  and  after  the  pass- 
ing of  this  act  one  moiety  of  all  such  penalties  and 
forfeitures  as  by  the  said  last-recited  act  are  directed 
to  be  paid  and  applied  as  aforesaid,  shaU  go  and  be 
paid  to  the  person  who  shall  inform  and  prosecute 
for  the  same,  and  the  other  moiety  thereof  only 
shall  go  and  be  paid  to  such  overseer  or  officer  as 
afinr^aid,  and  be  by  him  applied  in  the  manner  by 

(A)  ThiB  refers  to  sect.  20,  now  repealed  by  23  &  2i  Vict. 
c.  80;  see  ante,  p.  76. 

(i)  See  OS  to  this  6  &  7  Vict  c.  86  ;  11  &  12  Vict,  c  43,  s.  15 ; 
14  &  16  Vict.  c.  99. 
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fift6wm.4,  the  said  la8l>-recited  act  directed;— and  the  fonn 

e  90  fl.  91 

Appucattoo    ®^  conviction  set  forth  in  the  last-recited  act  (A), 
of  penaitiei.    g^all,  SO  fer  as  relates  to  the  distribution  of  the 
penalty  for  which  judgment  shall  be  giren^  be 
made  according  to  the  fisict  and  conformably  with 
the  direction  given  by  this  act  as  to  such  distribu- 
tion."   The  clerk  to  the  convicting  justices  is  now 
made  responsible  for  the  proper  application  of  all 
penalties,  and  to  whom  they  must  be  paid  by 
constables  and  others  (/).    Formerly,  where  the 
offence  was  committed  in  an  extra-parochial  place, 
the  informer  was  entitled  to  the  whole  penalty  (m); 
but  such  a  place  is  now  a  parish  for  this  and  other 
purposes  (n)« 
1  &2  wm.i.       Sect  44  enacts, — **  That  any  person  who  shall 
^p^i         think  himself  aggrieved  by  any  summary  convic- 
^?ni?'    tion  in  pursuance  of  this  act  may  appeal  to  the 
qotftoiw.    justices  at  the  next  general  or  quarter  sessions  of 
^^       the  peace  to  be  holden,  not  less  than  twelve  days 
after  such  conviction,  for  the  county,  riding,  divi- 
sion, liberty,  franchise,  city  or  town,  wherein  the 
cause  of  complaint  shall  have  arisen  [t. «.,  wherein 
the  conviction  was  made]  (o) ; 
^^md         ''Provided  that  such  person  shall  give  to  the 
noocninooe.  complainant  a  notice  in  writing  of  such  appeal, 


{h)  See  ante,  p.  248. 

(0  See  11  &  12  Vict.  c.  43,  s.  31 ;  Oke's  «  Synopeis,"  12fli  cd, 

p.  205. 

(m)  Bex  V.  Wyatt,  2  Ld.  Raym.  1478. 

(n)  20  Vict  c.  19,  a.  1. 

(p)  As  to  the  oompntation  of  the  time,  see  Okc's  **  Synopsis,'* 
12th  ed.y  pp.  209,  211.    See  farther,  p.  249. 
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and  of  the  cause  and  matter  thereof,  within  three  i  &  >  wm.  4, 
days  after  such  conviction,  and  seven  clear  days  ^*pp^|  ^ 
at  the  least  before  such  sessions,  and  shall  also  SS^Jou. 
either  remain  in  custody  until  the  sessions,  or 
within  such  three  days  enter  into  a  recognizance, 
with  a  sufficient  surety,  before  a  justice  of  the 
peace,  conditioned  personally  to  appear  at  the 
said  sessions,  and  to  try  such  appeal,  and  to  abide 
the  judgment  of  the  court  thereupon,  and  to  pay 
such  costs  as  shall  be  by  the  court  awarded ; — 
and  upon  such  notice  being  given,  and  such  re- 
cognizance being  entered  into,  the  justice  before 
whom  the  same  shall  be  entered  into  shall  liberate 
such  person,  if  in  custody ; 
*'  And  the  court  at  such  sessions  shall  hear  and  f«f^^ 

detennine 

determine  the  matter  of  the  appeal,  and  shall  •pp**!* 
make  such  order  therein,  with  or  without  costs  to 
either  party,  as  to  the  court  shall  seem  meet, — 
and  in  case  of  the  dismissal  of  the  appeal,  or  the 
affirmance  of  the  conviction,  shall  order  and  ad- 
judge the  offender  to  be  dealt  with  and  punished 
according  to  the  conviction,  and  to  pay  such  costs 
as  shall  be  awarded,  and  shall,  if  necessary,  issue 
process  for  enforcing  such  judgment." 

The  observations  and  other  acts  having  reference  EstiMtiog 
to  appeals  have  been  referred  to  already  {p).    If  nxva»' 
the  conditions  of  the  recognizance  are  not  fulfilled 
and  the  appeal  prosecuted,  the  recognizance  must 
be  estreated  by  the  quarter  sessions,  and  the  sheriff 
will  thereupon  levy  the  amount  on  the  goods  of 

ip)  See  ante,  p.  239. 

m5 
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Kooertlo- 
nil,&c 

Soot.4fi. 


1  fc  a  wuL  4,  the  parlies  bound.  The  order  for  the  costs  of  the 
appeal  is  enforced  by  the  sessions  under  12  &  13 
Vict.  c.  45,  s.  5  {q). 

Sect.  45  enacts, — ''  That  no  summary  conyic- 
tion  in  pursuance  of  this  act,  or  adjudication 
made  on  appeal  therefrom,  shall  be  quashed  for 
want  of  form,  or  be  remoyed  by  certiorari  or 
otherwise  into  any  of  his  majesty's  superior  courts 
of  record ; — and  that  no  warrant  of  commitment 
shall  be  held  void  by  reason  of  any  defect  iherdn, 
provided  it  be  therein  alleged  that  it  is  founded 
on  a  conviction,  and  there  be  a  good  and  valid 
conviction  to  sustain  the  same." 

This  section  does  not  bind  the  crown  or  the 
prosecutor,  or  apply  to  cases  where  there  has  been 
a  want  or  an  excess  of  jurisdiction,  or  where  the 
convicting  justices,  or  one  of  them,  is  interested 
in  the  case  (r). 


Kot  appli- 
cable to 
crown  or 
proiecator. 


FORMS.  . 

,^.... )     Be  it  remembered,  that  on  this 

to  wit  J  in  the  year  of  our  Lord 

of 


day  of 


-,  in  the  eownty  of- 


-,  C.  D.  of  the  pari^ 
[jgamekeeper\f  in  his  proper 


eo.  OenenU 

tnformaUon 

foraoj 

offence  under  ,  _ 

c83.       '  '  penon  Cometh  before  the  nndendgned,  one  of  her  majes^s 

jnstioes  of  the  peace  in  and  for  the  said  eaunty^  and  now  giveth 

me  the  said  jnstioe  to  understand  and  be  informed,  that  one 

A.  B.  of  the  parish  of  •— ^—  in  the  said  eountif  [labourer], 

within  the  space  of  three  calendar  months  now  last  past,  to  wit, 

on  the day  of ,  at  the  parish  of  — —  in  the 

county  aforesaid,  nnlawfnUy  did  \here  imert  a  deteriptioi^rf 

the  offence  oi  in  the  forms  given  in  the  preceding  ehepkn 


iq)  See  Oke's ''  Synopsis/'  12th  ed.,  pp.  215, 216. 

(r)  See  Oke's  «  Synopsis,"  12th  ed.,  p.  61 ;  Locke,  O.  L.  p.  67. 
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Mnder  iks  snaetmenU  er eating  the  offences],  contrary  to  the 
•tatote  [1  &  2  WilL  i,  cap.  82,  section  [80]],  whereby  and  by 
force  of  the  odd  statute  the  said  A.  B.  hath  forfeited  a  sam  of 
money  not  exceeding  — ^—  poonds,  to  be  paid  and  applied 
aceording  to  law :  and  thereupon  the  said  informant  prayeth 
that  the  said  A.  B.  may  be  caused  to  appear  to  answer  the  said 
information,  and  make  his  defence  thereto:  And  the  said  Depotltlon of 
informant  [or  E.  F.  of  the  said  parish  of  — — ,  labourer],  ^'n^*- 
being  a  credible  witness  in  this  behalf,  does  now  here  [npon  his 
oath]  doly  depose  [and  swear]  that  the  charge  contained  in  the 
abore  intomation  and  now  read  to  him  is  true  and  correct 

CD. 

E.F. 
Exhibited  and  sworn  before  me  the  day  and  year  first  abore 
written.  J«  S* 

To  A,  B.  of  ,  labourer. 

Whereas  information  hath  this  day  been  laid  before  the  under-  ci.  sammont 
signed,  [one]  of  her  majesty's  justices  of  the  peace  in  and  for  ^^f** 

the  said  [eounty]  of ,  for  that  you  [here  state  shortly  (adapted 

the  matter  of  the  information]  :*  And  whereas  after  the  ex-  ciaioA,  to~ll 
hibiting  of  the  said  information,  but  before  any  proceeding  had  Jg  v**^ 
or  taken  thereupon,  the  matter  and  charge  contained  in  the  said 
information  was  duly  deposed  to  before  me,  the  said  justice,  by 
[npon  the  oath  of]  the  said  informant  [or  E.  F.  of  &c.],  being  a 
credible  witness  in  that  behalf  :*  These  are  therefore  to  com- 
mand yon,  in  her  majesty's  name,  to  be  and  appear  on  ■  , 
at  ■  o'clock  in  the  forenoon,  at  ,  before  such 
justices  of  the  peace  for  the  said  county  as  may  then  be  there, 
to  answer  to  the  said  information,  and  to  be  further  dealt  with 
according  to  law. 

GiTen  under  my  hand  and  seal  this day  of  ',  in 

the  year  of  our  Lord  ,  at  — — ,  in  the  [eottnty]  afore- 

said. J.  S.    (L.S.) 

62.  Warrant 
[These  will  be  in  the  General  Forms  in  Sched.  B.  and  C.  in  11  vbere  tbe 

&  12  Vict.  c.  43,  inserting  the  matter  between  tbe  asterisks  *  *  Suwtejed, 
ss  in  the  last  form.]  SualSS"* 

iiutanoo. 

!Be  it  remembered,  that  on  the day  of  ,  68.  Conric- 

in  the  year  of  our  Lord ^,at ,in  the  said  **«»(8cbe. 
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dole  1 3  to  11 
&  IS  Vict 
e.  43,  ante, 


\oounty\f  A.  B.  is  connctod  before  the  nnderaigned,  [<m0]  of 
her  majesty's  jastioes  of  the  peace  for  the  said  \eo%»tff\t  for 
that  [he  the  said  A.  B.  iju,  itaiing  the  offence,  and  the  Hme 
andplaee  when  and  where  it  was  eommittedlf  and  I  adjadge 
the  said  A.  B.  for  his  said  offence  to  forfeit  and  pay  the  sum  of 

[itatini^  the  penalty],*  to  be  paid  and  applied  according 

to  law,  and  also  to  pay  to  the  said  C.  D.  the  snm  of  — —  for 
his  costs  in  this  behalf :  and  if  the  said  sereral  snms  be  not  paid 
forthwith  [or  <*  on  or  before next"]  I  adjudge  the  said 


A.  B.  to  be  imprisoned  in  the  [house  of  eorreetwn'\  at , 

in  the  said  [eounty']  [and  there  to  he  hept  to  hard  labcwr]  for 
the  space  of  ,  unless  the  said  several  snms  [and  the  eotU 

and  charges  of  conveying  the  said  A,B,to  the  said  house  of 
correction']  shall  be  sooner  paid. 

Given  nnder  mj  hand  and  seal  the  day  and  year  first  abote 
mentioned,  at  ,  in  the  [county"]  aforesaid. 

J.  S.    (L.S.) 

*  The  following  additions  wiU  be  necessary  to  he  inserted 
Itere  in  seme  cases  after  the  aggregate  penalty  is  stated : — 

nnder  s,  Z, — **  being  after  the  rate  of  '  for  ereiy  head 

of  game  so  killed,  or  taken,  by  the  said  A.  B.  as  afore- 
said." 

under  s,  4,-~"  being  after  the  rate  of for  erery  head 

of  game  so  bought,  or  sold,  or  found,  as  aforesaid." 

under  s»  12, — '*  being  the  sum  of for  such  pursuit  as 

aforesaid,  after  the  rate  of  ■  for  every  head  of 
game  so  killed,  or  taken,  as  aforesaid." 

under  s,  24, — "  being  after  the  rate  of  —  for  erery  egg 
BO  taken,  or  destroyed,  or  had,  by  the  said  A.  B.  as 
aforesaid." 

under  s.  26,—"  being  after  the  rate  of  — —  for  every 
head  of  game  so  sold,  or  offered  for  sale,  as  aforesaid." 

under  s,  27, — ^'*  being  after  the  rate  of for  every 

head  of  game  so  bought  as  aforesaid." 


To  the  constable  of 


6Sa.  Commit- 
ment of  de- 
fendant on 
non-pajment 

wtS^GoSS       '*  defendant,"}  was  on  this  day  duly  convicted  before  the  nnder- 
(odaptedfrom  signed,  [one]  of  her  majesty's  justices  of  the  peace  in  and  for 


of  correction]  Bi 
Whereas  A.  B.,  late  of  • 


-,  and  to  the  keeper  of  the  [house 

— in  the  said  [county']  of — . 

—  [labourer'],  (hereinafter  called 
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the  Bftid  leounty'],  for  that  [Hating  ths  offenee  at  in  the  eon'  Schedule  o  i 
rieUou] ;  and  it  was  thereby  adjudged  that  the  said  defendant  yicV  &  Is). 
for  his  said  offence  shoold  forfeit  and  paj  the  mun  Of  Ifc,  09 
in  the  eonvietion'],  and  should  pay  to  the  said  C.  D.  the  ram  of 
'  for  his  costs  in  that  behalf ;  and  it  was  thereby  farther 

adjodged  that  if  the  said  several  sums  should  not  be  paid 
[forthwith],  the  said  defendant  should  be  Imprisoned  in  the 
[hmise  of  correction']  at  ,  in  the  said  [po^mty"]  [and 

there  kept  to  hard  labour']  for  the  space  of ,  unless  the 

said  several  sums  [and  the  costs  and  charges  of  conveying  the 
said  defendant  to  the  said  hotue  of  correction]  should  be  sooner 
paid :  And  whereas  the  time  in  and  by  the  said  conviction 
appointed  for  the  payment  of  the  said  several  sums  hath  elapsed, 
but  the  said  defendant  hath  not  paid  the  same  or  any  part 
thereof,  but  therein  hath  made  default :  These  are,  therefore,  to 

command  you,  the  said  constable  of ,  to  take  the  said 

defendant,  and  him  safely  to  convey  to  the  [houw  of  correction] 

at aforesaid,  and  there  to  deliver  )]im  to  the  keeper 

thereof,  together  with  this  precept ;  and  I  do  hereby  command 
you  the  said  keeper  of  the  said  Ihotiso  of  correction]  to  receive 
the  said  defendant  into  your  custody  in  the  said  \hmse  of 
eorreeiion],  there  to  imprison  him  [and  keep  7iim  to  hard 

labovr]  for  the  space  of ,  unless  the  said  several  sums 

[and  the  costs  and  charges  of  conveying  him  to  the  said  houte 
of  correction  amounting  to  the  further  sum  of  — —  ]  shall  be 
sooner  paid  ;  and  for  your  so  doing  this  shall  be  your  su^cient 
warrant. 

Given  under  my  hand  and  seal  this day  of  ,  in 

the  year  of  our  Lord ,  at  — ^—  in  the  county  aforesaid. 

J.  8.     (L.EL) 

%*  If  thii  commitment  be  net  made  by  the  convicting 
justice  there  should  be  added  after  the  signature  of 
the  justice, — ''One  of  her  majesty's  justices  of  the 

peace  in  and  for  the  county  of ; "  the  name  of 

the  convicting  justice  being  inserted  at  the  com" 
meneement  in  the  recital  of  the  conviction  (r). 


(r)  For  a  form  of  commitment  of  several  offenders,  see 
Oke's  **  Magisterial  Formulist,"  6th  ed.,  pp.  35,  36. 
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1  k  2  Will.  4, 
c.  82, 1. 47. 


Venae,  Sic 

inprooeed- 

Ingtaffainft 

penoDS 

acting  under 

thleact 

Sect.  47. 


Tender  of 
amends. 


2.  FllOCEEDINGS  AGAINST  PERSONS  ACTING 

UNDER  1  &  2  Will.  4,  o.  32. 

The  following  enactment  refers  to  the  protec- 
tion of  gamekeepers  and  owners  and  occupiers  of 
land,  as  well  as  justices  acting  under  the  powers 
given  to  them  by  the  1  &  2  Will.  4,  c.  32,  only. 

As  to  actions  of  trespass  by  owners,  &c.  against 
persons  pursuing,  &c.  game,  &c.,  that  subject  has 
already  been  treated  of  (*). 

1  &  2  Will.  4,  c.  32,  s.  47,  "  For  the  protection 
of  persons  acting  in  the  execution  of  this  act," 
enacts, — **  That  all  actions  and  prosecutions  to  be 
commenced  against  any  person  for  anything  done 
in  pursuance  of  this  act,  shall  be  laid  and  tried  in 
the  county  where  the  fact  was  committed,  and 
shall  be  commenced  within  six  calendar  months 
after  the  &ct  conunitted,  and  not  otherwise ;— and 
notice  in  writing  of  such  action,  and  of  the  cause 
thereof,  shall  be  given  to  the  defendant  one  calen- 
dar month  at  least  before  the  conunencement  of 
the  action ; 

*^  And  in  any  such  action  the  defendant  may 
plead  the  general  issue,  and  give  this  act  and  the 
special  matter  in  evidence  at  any  trial  to  be  had 
thereupon ; — and  no  plaintiff  shall  recover  in  any 
such  action  if  tender  of  sufficient  amends  shall 
have  been  made  before  such  action  brought,  or  if 
a  sufficient  sum  of  money  shall  have  been  paid 
into  court  after  such  action  brought,  by  or  on 
behalf  of  the  defendant." 


(jr)  See  aote,  p.  172. 


Ch.  13. — Froceedings  for  Fenalties,  ^c.  255 

According  to  the  decisions  in  the  cases  upon  i&9wm.4, 

c.  82  B.  47. 

the  words  ''anything  done  in  pursuance  of  this 
act,"  and  other  similar  language  in  acts  of  parlia- 
ment,  such  words  are  to  be  construed  liberallj. 
It  hafl  been  frequently  obserred  by  the  courts  Kottcestobe 
that  the  notice  which  is  directed  to  be  given  to  SSSn!**''^"* 
officers  and  others  before  actions  are  brought 
against  them,  would  be  of  no  use  to  them  in  cases 
where  ihey  have  acted  within  the  strict  line  of 
their  duty,  when  they  need  no  protection;  but 
was  only  required  for  the  purpose  of  protecting 
them  in  those  cases  where  they  intended  to  act 
within  it,  but  by  mistake  exceeded  it.  As  to 
actions  against  justices,  see  now  11  &  12  Vict. 
c.  44  (0. 

The  mode  of  computing  a  calendar  month  is  Month,  how 
from  a  date  in  one  to  the  same  date  in  the  next  ^"**"**^*** 
month,  only  one  of  the  days  being  included,  as, 
for  instance,  if  the  act  complained  of  took  place 
on  the  28th,  the  28th  of  the  next  month  is  ex« 
eluded  (u). 

(0  See  Oke^  "  Synopais,"  12th  cd.,  pp.  37—67. 

(«)  Hardy  t.  RyU^  9  B.  &  C.  603 ;  Freeman  r.  Reed, 
8  L.  T.,  N.  S.  458;  32  L.  J.  (N.  S.)  M.  C.  226;  Payley, 
4th  ed.  410. 
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CHAPTER  XIV. 


9Qeo,i, 
c69. 

Ntght 
pcMdiing. 


"Night- de- 
ll lied. 

Sect  IS. 


Time  of 
offence. 


POACHING  BY  NIGHT,  THROUGHOUT   THE  UNITKD 

KINGDOM. 

The  1  &  2  Will.  4,  c.  32,  applies,  with  the  ex- 
ception of  authorizing  the  apprehension  of  nigbt 
trespassers  (a),  only  to  day  poaching  in  England ; 
the  9  Geo.  4,  c.  69,  to  night  poaching  throughout 
the  United  Kingdom;  the  English  act,  11  &  12 
Vict.  c.  29,  8.  .5,  and  the  Scotch  act,  11  &  12 
Vict  c.  30,  8.  4,  prohibit  the  use  of  fire-arms  by 
night  for  taking  or  killing  hares  or  other  game ; 
the  27  Geo.  3,  c.  35,  s.  4,  as  to  destroying  quails 
and  landrails  in  Ireland  in  the  night,  and  the 
Poaching  Prevention  Act,  25  &  26  Vict  c. 
114  (i),  to  the  day  as  well  as  the  night. 

The  9  Geo.  4,  c.  69,  s.  12,  enacte,— "  That  for 
the  purposes  of  this  act  the  night  shall  be  con- 
sidered and  is  hereby  declared  to  commence  at 
the  expiration  of  the  first  hour  after  sunset,  and 
to  conclude  at  the  beginning  of  the  last  hour 
before  sunrise." 

The  precise  hour  laid  as  the  ofience  need  not  be 
proved,  if  it  be  shown  that  an  oflfence  was  in  fact 
committed  within  these  prescribed  hours  (c).    The 

(a)  See  ante,  p.  168. 
(h)  Chap.  XVn.  poet,  p.  299. 

(r)  JL  T.  IbmlimoH,  7  C.  &  P.  188;  JR.  r.  Sandemn, 
1  F.  &  F.  898. 
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time  is  not  Greenwich  time,  but  the  mean  time  of  » o«>-  <. 
the  place  where  the  offence  is  committed  (rf). 

Sect,  13  enacts^ — ^**  That  for  the  purposes  of  this  wi»t  shaii 
act  the  word  '  game '  shall  be  deemed  to  include  ''gume.** 
liares,  pheasants,  partridges,  grouse,  heath  or  moor  sect  is. 
game,  black  game  and  bustards." 

This  definition  is  the  same  as  in  1  &  2  Will.  4,  woodoocu, 

&C.,110t 

c  32,  8.  2  {e).    Woodcocks,  snipes,  quails  and  incind«L 
landrails  are  not  included  in  the  act  9  Geo.  4, 
e.69. 

This  act  was  passed  on  the  19th  July,  1828,  nateofact 
and  is  intituled '' An  Act  for  the  more  effectual 
Prevention  of  Persons  going  armed  by  Night  for 
the  Destruction  of  Game." 

Sect  1,  reciting  57  Geo.  3,  c.  90 :  that  "  the  BecitaL 
practice  of  going  out  by  night  for  the  purpose  of  ^'^  ^' 
destroying  game  has  nevertheless  increased  very 
much  of  late  years,  and  has  in  very  many  in- 
stances led  to  the  commission  of  miurder  and  of 
other  grievous  offences ; "  and  that  "  it  is  expe- 
dient to  repeal  the  said  recited  act,  and  to  make 
more  effectual  provisions  than  now  by  law  exist 
for  repressing  such  practice," — enacts,  "  That  the 
said  recited  act  shall  be  and  the  same  is  hereby 
repealed,  except  so  far  as  the  same  repeals  any 
other  acts  ; 

'^  And  if  any  person  shall,  after  the  passing  of 
this  act,  unlawfully  take  or  destroy  any  game  or 
rabbits  in  any  land,  whether  open  or  enclosed, 

{d)  OurtU  T.    March,  3   Hnr.  &  Nor.  868  ;    28  L.  J., 
Eaceh.  86. 
{e)  See  ante,  p.  63. 
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[or  (/),  *'oii  as  J  public  road,  highway  or  path,  or  the 
sides  thereof,  or  at  the  openings,  outlets  or  gates  from 
anj  such  land  into  any  sach  pnblic  road,  highway  or 
path'!, 

or  shall  by  night  unlawfully  enter  or  be  in  any 
land,  whether  open  or  inclosed,  with  any  gun,  net, 
engine  or  other  instrument,  for  the  purpose  of 
taking  or  destroying  game, — such  offender  shall; 
upon  conviction  thereof  before  two  justices  of  the 
peace,  be  committed  for  the  first  offence  to  the 
common  gaol  or  house  of  correction  for  any  period 
not  exceeding  three  calendar  months,  there  to  be 
kept  to  hard  labour,  and  at  the  expiration  of  such 
period  shall  find  sureties  by  recognizance,— or  in 
Scotland  by  bond  of  caution, — ^himself  in  ten 
pounds,  and  two  sureties  in  five  pounds  each,  or 
one  surety  in  ten  pounds,  for  his  not  so  offending 
again  for  the  space  of  one  year  next  following,— 
and  in  case  of  not  finding  such  sureties,  shall  be 
further  imprisoned  and  kept  to  hard  labour  for  the 
space  of  six  calendar  months,  unless  such  sureties 
are  sooner  found ; 

'^  And  in  case  such  person  shall  so  offend  a 
second  time,  and  shall  be  thereof  convicted  before 
two  justices  of  the  peace,  he  shall  be  committed  to 
the  common  gaol  or  house  of  correction  for  any 
period  not  exceeding  six  calendar  months,  there  to 
be  kept  to  hard  labour,  and  at  the  expiration  of 
such  period  shall  find  sureties  by  recognizance,  or 
bond  as  aforesaid,  himself  in  twenty  pounds,  and 
two  sureties  in  ten  pounds  each,  or  one  surety  in 


(/)  The8eword8arebythe7&8yict.c29,8.1,po6t,p. 266. 
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twentj  pounds,  for  his  not  so  offending  again  for  ^^^* 
the  space  of  two  years  next  following,  and  in  case 
of  not  finding  sach  sureties  shaU  be  further  im- 
prisoned and  kept  to  hard  labour  for  the  space  of 
one  year,  unless  such  sureties  are  sooner  found ; 
'^  And  in  case  such  person  shall  so  ofiend  a  third  ThMof. 

,  ,*  ,  fence  tote 

tune  he  shall  be  Gniilty  of  a  misdemeanor,  and  ^^^ 
being  convicted  thereof  shall  be  liable,  at  the  dis-  ^^ 
cretion  of  the  court,  to  be  transported  beyond  seas 
&r  seven  years,  or  to  be  imprisoned  and  kept  to 
hard  labour  in  the  common  gaol  or  house  of  cor- 
rection for  any  term  not  exceeding  two  years ; — 
and  in  Scotland,  if  any  person  shall  so  offend  a 
first,  second  or  third  time,  he  shall  be  liable  to  be 
punished  in  like  manner  as  is  hereby  provided  in 
each  case." 

Night,  as  defined  by  sect.  12  {g\  commences  at  Definition  of 
the  expiration  of  the  first  hour  after  sunset,  and  ^ 
concludes  at  the  beginning  of  the  last  hour  before 
sunrise. 

The  word  ^^  take  "  here  means  catching,  as  in  a  Meaning  oc 
wire,  and  not  a  taking  away  as  in  larceny  (A).    It 
is  said  that  the  24  &  25  Vict.  c.  96,  s.  17  (t),  94ft26  vict. 
which  is  a  re-enactment  of  7  &  8  Geo.  4,  c.  29,  ^  **'  *' 
s.  30  (then  a  prior  enactment  to  this  of  9  Oeo.  4, 
c.  69),  being  now  the  more  recent  statute,  repeals 
9  Geo.  4,  c.  69,  s.  1,  as  to  hares  and  rabbits  killed 
by  night,  and  that  this  offence  is  now  made  a  mis- 
demeanor instead  of  an  offence  punishable  sum- 

{0)  See  ante,  p.  266. 

(A)  B.  ▼.  Qlover^  Rnss.  k  Ry.  C.  C.  269. 

(i)  See  Chap.  XYI.,  post,  p.  294. 
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marily ;  otlier  game  than  hares  and  rabbits  being 
still  an  offence  under  9  Geo.  4,  c.  69  (A).  The 
writer  differed  from  this  view,  and  thought  that  the 
act  24  &  25  Vict  c.  96,  s.  17,  made  no  alteration, 
but  that  it  applied  to  "  any  warren  or  ground 
lawfully  used  for  the  breeding  or  keeping  of  hares 
or  rabbits/'  and  9  Geo.  4,  c.  69,  to  other  lands ; 
so  that  the  two  enactments  might  well  run 
together.  And  this  view  has  been  adjudged 
correct  by  the  recent  case  of  Bevan  v.  Hopkiu' 
son  {l\  where  the  point  was  argued,  and  it  was 
held  that  no  alteration  had  been  made  in  the  law. 
*^  Babbits  "  are  omitted  in  the  second  offence  in 
this  section,  and  therefore  it  is  no  offence  under 
this  section  to  be  on  land  for  the  purpose  of  taking 
them ;  neither  is  a  dog  mentioned ;  but  if  rabbits 
are  in  a  warren  or  breeding-ground,  see  24  &  25 
Vict,  c  96,  s.  17  (m).  A  tenant  would  be  liable 
for  "  unlawfully  taking  "  game,  if  it  be  reserved  to 
the  landlord ;  but  not  for  entering  or  being  on  the 
land  for  that  purpose,  although  in  Scotland  there 
is  a  decision  to  the  contrary  (n),  which  is  not  very 
clear ;  but  the  Scotch  judges  hold,  generally,  a 
different  opinion  upon  the  Day  Poaching  Act  {o). 
The  words  "  enter  or  be  "  mean  "enter  and!  be," 
as  decided  under  1  &  2  Will.  4,  c.  32,  s.  30  (p). 


(k)  PAtenon,  6.  L.  91,  111. 

(0  40  .T.  P.  117. 

(m)  Chap.  XVI.,  post,  p.  294. 

(n)  Smith  V.  Younff,  1856, 28  Sc  Jar.  338;  2  Irvine,  402. 

(o)  Chap.  XX.  B.  8,  post,  p.  388. 

(j))  See  ante,  p.  157. 
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The  close  in  which  the  offence  is  committed  must  9  oeo.  4. 
be  particularized  (y),  and  a  variance  in  the  name  ^^J^,]^ 
of  the  close^  or  occupier^  or  parish,  will  be  fetal  (r).  mentioned. 
There  must  be  an  intention  to  destroy  game  in  the  intent  to 
place  mentioned  in  the  charge,  and  the  proceed-  ncccseaiy. 
ings  must  allege  that  the  defendants  were  on  the 
land  for  the  purpose  of  taking  game  by  night  in 
such  land  {$).     See  forms  of  statements  of  these 
ofifences,  Nos.  64,  65,  66, 67  (t\  There  must  be  a  what  entry 

•         (ufflcicntt 

bodily  entry  on  the  dose  mentioned,  a  constructive 
entry  not  being  sufficient  in  the  case  of  a  siugle 
offender;  but  where  there  are  several  offenders 
associated  together  for  the  common  purpose  of 
taking  game  on  the  land  in  question,  all  need  not 
actually  enter,  to  render  them  all  liable  to  convic- 
tion, and  an  entry  by  one  will  suffice.  Aiders  Aidenand 
and  abettors,  counscllers  or  procurers,  in  these 
offences,  would  be  punishable  in  like  manner  in 
England  (u),  but  not  in  Ireland,  as  14  &  15  Vict, 
c.  93,  8.  22,  thereon,  does  not  apply  to  cases 
under  the  Game  Acts  {x).  The  cases  cited  under 
sect  9  (y)  are  also  applicable  here. 

It  will  be  noted  that  having  a  gun,  &c.  on  a  Extent  of 
road  &c.  for  the  purpose  of  taking,  &c.  game,  or  "^ 

{q)  R,  T.  Cricl,  6  Car.  &  P,  608;  R,  Y.  Riley.Z  C.  &  K  116. 

(r)  R.  ▼.  Ofcen^  Mood.  C.  C.  118. 

(*)  FUteher  r.  CaUhrop,  14  L.  J.  (N.  S.)  M.  C.  49;  11 
J.  P.  1;  1  New  Sess.  Cas.  629;  In  re  Fletcher ^  13  L.  J.  (N.  S.) 
M.  C.  16. 

(0  See  post,  pp.  278,  279. 

(»)  11  &  12  Vict  c.  43, 8.  6;  see  ante,  p.  234. 

(«)  See  sect.  42. 

(y)  See  post,  p.  268. 
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being  by  night  on  land,  open  or  indofied,  fiir  the 
purpose  of  taking  rabbits,  are  not  offences  agunst 
this  section.  Nor  could  the  latter  be  prosecuted 
under  1  &  2  Will.  4,  c.  32,  s.  30,  as  that  extends 
to  the  daytime  only. 

^'  Open  land"  in  this  section  means  land  that  is 
not  waste  land  {z). 

The  summary  procedure  under  this  section,  the 
proof  required  of  the  previous  conviction,  and  the 
forms  to  be  used,  are  given  afterwards  (a).  The 
10th  and  11th  sections  contain  provisions  as  to  the 
jurisdiction  of  8heri£E9  in  Scotland,  the  proving  of 
convictions,  &c.  (ft). 

The  mode  of  proving  the  previous  conviction  is 
given  in  sect.  8  (c).  The  punishment  for  a  third 
offence,  instead  of  transportation  for  seven  years, 
is  now  penal  servitude  for  seven  or  not  less  than 
five  years  (d). 

It  is  not  essential  that  all  the  prisoners  charged 
should  actually  enter  on  the  land,  if  they  are  asso* 
ciated  together  fer  the  common  purpose  of  takisg 
game,  contrary  to  the  statute,  and  some  of  them 
actually  enter  such  place  to  effect  their  purpose, 
while  others  remain  near  enough  to  aid  and  assist ; 
they  may  all  be  convicted  under  an  indictment 


(2)  Veytey  ▼.  HoilAnB^  HarrU  v.  Hoiktm,  Si  L.  J.  (N.  S.) 
M.  C.  145;  a.  C,  E.  V.  Harris,  12  L.  T.,  N.  S.  308. 
(a)  Sec  post,  pp.  272—278. 
Ih)  See  post,  p.  278. 
(r)  See  post,  p.  277. 
(<0  By  20  &  21  Vict.  c.  3,  a.  2. 
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chaiging  them  with  being  in  such  a  place  for  »  goo.  4, 
such  a  purpose  (e). 

The  time  within  which  prosecution  must  be  Time. 
GODunenced  is  given  under  sect.  4  (/). 

The  offence   under  this  section  is  triable  at  Bau. 
sessions ;  bail  is  compulsory  {gy 

Sect.  2  enacts^ — ^^  That  where  any  person  shall  ownenor 
be  found  upon  any  land  committing  any  such  innd,  lords  of 
offence  as  is  hereinbefore  mentioned,  it  shall  be  their  ser- 
lawful  for  the  owner  or  occupier  of  such  land. —  apprehend 

*•  offenders. 

or  for  any  person  having  a  right  or  reputed  right  sect  3. 
of  free  warren  or  fiee  chase  thereon, — or  for  the 
lord  of  the  manor  or  reputed  manor  wherein  such 
land  may  be  situate, — and  also  for  any  gamekeeper 
or  servant  of  any  of  the  persons  herein  mentioned, 
or  any  person  assisting  such  gamekeeper  or 
servant, — ^to  seize  and  apprehend  such  offender 
upon  such  land,  or  in  case  of  pursuit  being  made, 
in  any  other  place  to  which  he  may  have  escaped 
therefrom,  and  to  deliver  him  as  soon  as  may  be 
into  the  custody  of  a  peace  officer  in  order  to  his 
being  conveyed  before  two  justices  of  the  peace ; 

'^  And  in  case  such  offender  shall  assault  or  offcnden 
offer  any  violence  with  any  gun,  crossbow,  fire-  offering  vio- 
arms,  bludireon,  stick,  club  or  any  other  offensive  gnutyofmis- 

^°  ■'  demeanor, 

weapon  whatsoever,  towards  any  person  hereby  ««» iwjie  ^o 
authorized  to  seize  and  apprehend  him,  he  shall,  ^  <<>r  MTen 

*  *  yean,  or  Ini- 

(«)  R.  T.  Whittaker,  17  L.  J.  (N.  S.)  M.  C.  177;  11  L.  T.  SjJ^^ 

310  ;  R,  T.  Uszell,  20  L.  J.  (N.  S.)  M.  C.  192  ;  R.  v.  Wood, 

25  L.  J.  (N.  S.)  M.  C.  96;  1  Dears.  &  Bell,  C.  C.  1. 
(/)  See  post,  p,  272. 
(^)  See  Oke's  **  Synopsis/'  12th  ed.,  p.  1054;  for  form,  see 

Oke'8  <'  Formalist,"  6th  ed.,  p.  645,  No.  258. 
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whether  it  be  his  firsts  second^  or  any  other 
offence,  be  guilty  of  a  misdemeanor,  and  being 
conyicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  seas  for  seven 
years,  or  to  be  imprisoned  and  kept  to  hard  labour 
in  the  common  gaol  or  house  of  correction  for  any 
term  not  exceeding  two  years ; — and  in  Scotland, 
whenever  any  person  shall  so  offend,  he  shaU  be 
liable  to  be  punished  in  like  manner." 

The  gamekeeper  or  other  person  here  autho- 
rized may,  without  a  written  authority  so  to  do, 
apprehend  poachers  on  the  manor  without  giving 
notice  of  his  purpose,  as  where  the  prisoners  were 
running  away  and  were  armed  with  guns  for  the 
obvious  purpose  of  taking  game  (A).    But  the 
power  to  apprehend  is  not  in  the  owner  of  the 
M^raides.  game  or  hirer  of  the  shootings,  or  the  gamekeeper 
or  servant  of  either  (t ) ;  and  if,  being  apprehended, 
the  offenders  resist,  they  commit  no  offence  imder 
this  section  '(A).     The  arrest  must  be  on  the  land 
or  manor,  or,  imder  7  &  8  Vict.  c.  29  (/),  on  the 
road,  as  the  case  may  be,  in  which  they  are  found 
in  pursuit  of  game  by  night,  or  off  the  land  if  the 
pursuit  after  them  commenced  on  it,  and  the 
gamekeeper,  &c.  cannot  wait  to  take  the  offenders 
elsewhere  (m).     The  game  in  their  possession 

(A)  R,  V.  Payne,  1  Mood.  C.  C.  378;  R.  v.  Taylor,  7  C.  &  P. 
266;  R.  V.  Price,  7  C.  &  P.  178;  i2.  v.  Davie,  7  C.  &  P.  785. 

(0  R,  V.  Price,  5  Cox,  C.  C.  277;  15  J.  P.  149. 

(*)  R.  V.  Wood,  1  P.  &  P.  470. 

(0  See  post,  p.  267. 

(w)  Woolrych,  G.  L.  185;  R,  v.  Tomlimon,  7  C.  &  P.  ISH; 
R,  V.  Gainer,  7  C.  &  P.  231;  R.  v.  Fielding  and  Corhttt, 
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recently  killed  may  be  demanded  and  seized  (n)  ;  '^\ 
and  in  Scotland  whether  recently  killed  or  not  (o). 
If  they  cannot  be   leeally  arrested  under  this  Power  of 
power,  a  constable  who  found  them  on  a  road 
might  probably  detain  them  and  seize  the  game 
under  the  Poaching  Preyention  Act  (;?). 

Where  there  is  no  intention  on  the  part  of  ^n»tto«ii 
ihe  keepers  to  arrest  the  offender  at  the  time  JJI^i^"** 
when  an  attack  is  made  upon  them,  it  is  not  an 
assault  within  this  section  {g).     As  to  what  is  an 
'^offensiye  weapon/'  see  the  cases  under  sect  9  (r). 
When  the  keeper  is  lawfully  engaged  in  appre-  vtoiimee. 
bending  a  poacher,  and  he  meets  with  yiolence, 
he  may  himself  use  yiolence,  and  if  he  be  killed  it 
is  murder.     So  it  is  as  to  all  the  poachers,  if  a 
gang  join  together  and  death  ensues.      Unless 
some  token  of  dissatis&ction  is  shown  by  some  of 
them,  the  whole  company  are  guilty  of  murder, 
and  so  are  all  those  who  do  not  manifest  their 
dissent  («).     See  24  &  25  Vict  c.  100,  s.  14,  as  s4i^36Viot: 
to  feloniously  shooting  or  attempting  to  shoot  at  a-ii'is. 
persons  with  intent  to  murder ;  sect.  18,  or  the 

7  C.  &  P.  178;  3  C.  &  E.  621;  R,  v.  Meadham  and  Haines, 
2C.  &Ke3d;  Be  Price,! CkT.nS. 

(«)  1  &  2  Will.  4,  c.  32,  8.  36,  ante,  p.  168. 

(«)  2  &  3  Will.  4,  c.  68,  8.  6,  Chap.  XX.,  post,  p.  398. 

(p)  See  Chap.  XVH,  p.  299. 

ig)  R.  T.  Doddridge,  8  Cox,  C.  C.  334;  R,  ▼.  Oamham,  8 
Cox,  C.  C.  461;  2  F.  &  F.  347. 

(r)  See  post,  p.  271. 

(#)  R,  ▼.  Ball,  1  Mood.  C.  C.  338;  R.  t.  Warner,  1  Mood. 
C.  C.  880;  JR.  ▼.  Edmead  and  others,  3  G.  &  P.  390;  Woolrych, 
G.  L^  pp.  187, 188. 

O.  K 
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c^ioo^*  ^^  ^®  ^^  wounding  with  intent  to  maim^  do  grievoas 
"•».*i-  bodily  harm,  prevent  lawful  apprehension  or 
detainer;  sect.  20,  or  inflicting  bodily  injury 
with  or  without  a  weapon ;  and  sect  21,  attempt- 
ing to  choke  or  render  another  insensible  with 
intent  to  commit  any  indictable  offence  (the  latter 
section  is  amended  by  the  addition  of  whipping,  bj 
26  &  27  Vict  c.  44).  If  the  gamekeeper  had  no 
right  to  arrest  the  person  and  a  scuffle  took  place, 
and  one  was  killed,  it  is  manslaughter  (^).  The 
present  punishment,  &c.  for  this  offence  is  the 
same  as  that  under  sect  1  of  the  act — ^penal  serri- 
tude  for  not  more  than  seven  or  less  than  five 
years,  or  imprisonment  with  hard  labour  not 
exceeding  two  years.  The  case  is  triable  at 
sessions ;  bail  is  compulsory. 

The  provisions  as  to  Scotland  will  be  found  in 
sects.  10  and  11  (u). 

By  7  &  8  Vict  c.  29,  s.  1,  after  reciting  sects. 
1  and  2  of  9  Geo.  4,  c.  69  (ar),  that  "the  provisions 
of  the  said  act  have  of  late  years  been  evaded  and 
defeated  by  the  destruction,  by  armed  persons  at 
night,  of  game  or  rabbits,  not  upon  open  or 
inclosed  lands,  as  described  in  the  said  act,  but 
upon  public  roads  and  highways,  and  other  roads 
and  paths  leading  through  such  lands,  and  also  at 
the  gates,  outlets,  and  openings  between  such 
lands  and  roads,  highways  and  paths,  so  that  not 
only  has  the  destruction  of  game  or  rabbits  not 

(t)  JR.  T.  Wetley,  1  F.  &  F.  52S. 
(«)  See  post,  p.  278. 
(a?)  See  ante,  p.  257. 


7*8  Vict 
cS9. 

Bedtalof  9 
Geo.  4,  c.  69, 
n.l,S. 
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been  prevented,  but  the  risk  of  murder  and  other  ^^®  JJ^*- 
grievouB  offences  contemplated  by  the  said  act 
has  been  increased,  and  great  danger  and  alarm 
occasioned  to  persons  using  such  roads,  highways 
and  paths;"  and  that  "it  is  expedient  that  the 
remedies  provided  by  the  said  act  against  such 
offisnces  as  hereinbefore  mentioned,  should  be  ex- 
tended and  applied  to  the  like  offences  committed 
upon  such  roads,  highways  and  paths,"  enacts, — 

''  That  from  and  after  the  passing  of  this  act  Punishmmts 
[4th  July,  1844],  all  the  pains,  punishments  and  feuareaim- 
fodeitores  imposed  by  the  said  act  upon  persons  &  oeo.  4,  c 
by  niirht  unlawfully  taking:  or  destroyiner  any  eame  ^y  oigiit  de. 

,       ,  ^.^o^o^      gtroylng  game 

or  rabbits  in  any  land,  open  or  inclosed,  as  therein  ^  nbuta  m 

■^  ••■  any  open  or 

set  forth,  shall  be  applicable  to  and  imposed  upon  ^^  ^^* 
any  person  by  night  unlawfully  taking  or  destroy^  SThtdwiro 
ing  any  game  or  rabbits  on   any  public  roady  ^^^^ 
highway  or  path,  or  the  sides  thereof  or  at  the  JSi^'&S** 
openings,  outlets,  or  gates  from  any  such  land 
into  any  such  public  road,  highway  or  path,  in 
the  like  manner  as  upon  any  such  lands  open  or 
indosed; 

**  And  it  shall  be  lawful  for  the  owner  or  Power  to  ap- 
oocapier  of  any  land  adjoining  either  side  of  that  ooewien. 
part  of  such  road,  highway  or  path  where  the 
ofiender  shall  be,  and  the  gamekeeper  or  servant 
of  such  owner  or  occupier,  and  any  person  assist- 
ing  such  gamekeeper  or  servant,  and  for  all  the 
persons  authorized  by  the  said  act  to  apprehend 
any  offender  against  the  provisions  thereof,  to 
seize  and  apprehend  any  person  offending  against 
the  said  act  or  this  act ; — and  the  said  act,  and 

n2 
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7  It  8  Viet  all  the  powers,  provisions,  authorities  and  jurisdic- 
powanof  9  ^'^^  therein  or  thereby  contained  or  given,  shall 
to^pix^  ^*  be  as  applicable  for  carrying  this  act  into  execu- 
tion as  if  the  same  had  been  herein  specially  set 
forth." 
Extent  at  This  enactment  is  confined  to  the  actual  taking 

or  destroying  game  or  rabbits,  and  does  not  make 
it  an  offence  to  be  upon  the  highway  **/ar  the 
purpose  of  taking  or  destroying  game"  as  in 
9  Geo.  4,  c,  69,  s.  1  (y).  Before  this  enactment 
of  7  &  8  Vict  c.  29,  it  was  found  that  poachers 
pursued  their  vocation  by  placing  nets  on  gates 
and  outlets  of  fields  leading  into  highways,  and 
then,  by  means  of  dogs,  driving  game  into  these 
nets,  without  themselves  entering  on  the  land. 
Beg.  V.  Pratt  {z)  decides  that  a  trespass  may  be 
committed  on  a  road  in  the  day-time.  The  powers 
of  the  Poaching  Prevention  Act  (a),  may  be 
exercised  by  a  constable  by  night  as  weD  as  by 
day  on  highways. 
•  oeo.  4,  ^  Gleo.  4,  c.  69,  s.  9,  enacts,—**  That  if  any 

^  ^^'  persons,  to  the  number  of  three  or  more  together, 

namberof      shall  by  night  unlawfully  enter  or  be  in  any  land, 
armed,  enter-  whether  opcu  or  iudoscd,  for  the  purpose  of  taking 

ing  any  land  -  .  ,,.  *^      -         , 

for  the  par-  or  dcstroymg  game  or  rabbits,  any  of  such  persons 

or  destroying  being  armcd  with  any  gun,  crossbow,  fire-anus, 

ffuiityof  a'  bludgeon  or  any  other  offensive  weapon,  each  and 

Sect.  9.  every  of  such  persons  shall  be  guilty  of  a  misde- 

(y)  See  ante,  p.  261. 

(f)  24  L.  J.  (N.  S.)  M.   C.  113;  19  J.  P.  67S;  see  also 
Mayhem  ▼.  WardUy,  14  G.  B.,  N.  S.  550. 
(a)  25  &  26  Vict  c  114 ;  see  Chap.  XVIL,  post,  p.  299. 
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meanor, — and  being  conyicted  thereof  before  the  tGM.4, 
justices  of  gaol  delivery,  or  of  the  court  of  great  ^^  ^ 
sessions  of  the  county  or  place  in  which  the  offence  "JJ  *°  ^*"" 
shaU  be  committed^  shall  be  liable^  at  the  discretion 
of  the  court,  to  be  transported  beyond  seas  for  any 
term  not  exceeding  fourteen  years  nor  less  than 
seven  years,  or  to  be  imprisoned  and  kept  to  hard 
labour  for  any  term  not  exceeding  three  years; 
and  in  Scotland  any  persons  so  offending  shall  be 
liable  to  be  punished  in  like  manner." 

Neither  this  or  the  previous  sections  are  appli-  Extent  oi 
cable  to  tame  game,  and  therefore  this  section 
would  not  apply  to  an  entry  on  land  to  take  tame 
pheasants,  under  the  control  or  care  of  a  hen 
(which  are  not  game,  but  subjects  of  larceny),  or 
to  an  assault  arising  out  of  such  entry  (&).  The 
offenders  under  this  section  are  also  offenders  Am^ 
under  the  first  section,  and  may  be  apprehended 
under  the  authority  of  sect.  2  (e);  and,  indeed,  the 
14  &  15  Vict  c.  19,  8.  11,  which  gives  any  person  ^**",^''*- 
the  right  to  apprehend  persons  committing  mdict- 
able  offences  in  the  night,  applies  to  persons  night 
poaching,  although  the  night  is  defined  to  begin 
and  end  at  different  times  in  the  9  Geo.  4,  c.  69, 
and  14  &  15  Vict.  c.  19  (d).  The  7  &  8  Vict, 
c.  29  (e),  as  to  being  on  public  roads  by  night  is 
not  applicable  to  this  offence ;  but,  possibly,  where  ^ 

(h)  R.  T.  Oamham,  S  Cox,  C.  C.  461;  2  F.  &  F.  347. 
\e)  See  ante,  p.  268;  R,  v.  BaU^  1  Mood.  C.  C.  830. 
{d)  R.  T.  JSaunderson,  1  F.  &  F.  698,  per  WilUt,  J.;    see 
cases  cited  nnder  lect  1,  ante,  pp.  260,  261. 
(tf )  See  ante,  p.  266. 
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c.  bV,  a.  9. 


Offeiice  OD 


Intent. 


What  tn  al- 
tering OD 


the  soil  of  the  road  belongs  to  the  owner  of  the 
adjoining  Uind,  any  act  of  the  offender  showing 
his  purpose  to  be  within  this  section  (9th),  would 
be  held  to  be  an  entry  on  the  land,  as  it  was  held 
to  be  under  similar  circumstances  in  a  case  of 
trespass  in  pursuit  of  game  {f\     The  intent  or 
purpose  fi>r  which  the  defendants  were  <m  the 
land  (or  it  seems  on  a  road  also  in  certain  cases) 
is  proved  by  circumstances  from  which  a  jmy 
may  infer  it,  as  that  the  land  was  a  preserve  for 
game,   or  that  the  defendants  discharged  guns 
there,  or  that  they  actually  took  game  or  rabbits. 
All  who  are  at  the  place,  each  acting  his  part, 
with  the  common  intent  of  taking  game  on  the 
land,  are  equally  guilty,  though  some  of  them 
only  are  bodily  on  the  land.     I^  therefere,  some 
(though  less  than  three)  enter  the  land  described 
(whether  it  be  open  land,  or  consist  of  <Ae  or 
HtTip»of  laod  more  closes  or  indosnres),  but  not  strips  of  land 
by  the  side  of  the  road,  for  these  are  not  open  or 
inclosed  lands  within  the  meaning  of  the  act  {g\ 
armed,  and  others  be  watching  on  the  outside  of 
the  land  to  give  an  alarm  if  necessary,  they  may 
equaUy  be  convicted  with  those  who  actually 
enter  the  land,  on  a  charge  against  them  all  for 
having  entered  the  land  armed  (A).    But  not  so, 

(/)  R.  ▼.  Pratt,  24  L.  J.  (N.  8.)  M.  C  118;  19  J.  P.  67a 
{$)  Veytey  t.  HoMm,  and  Harrit  t.  HoskinSf  34  L.  J. 

(N.  S.)  M.  C.  146;  IL  t.  ffarris,  12  L.  T.,  N.  8.  308L 
(A)  B.  T.  Paaey,  7  C.  ft  P.  282;  i2.  ▼.  Zoekett^  7  C  ft.  P. 

800;  JR.  ▼.  Andrews,  2  M.  ft  Rob.  87;  B.  r.  WkUtrnkgr,  17 

L.  J.  (N.  8.)  M.  C.  127;  1  Den.  C.  C.  B.  810;  2  C.  ft  K.  836; 

22.  ▼.  3eatt4m,  6  Q.  B.  493;  J2.  r.  Ueztell,  20  L:  J.  (N.  8.) 


by  roanlslde. 
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if  some  of  them  being  on  the  land  in  question,  9  oeo.  4. 
another  is  poaching  independently  of  them  on 
adjoininfi^  land  (t).     As  to  the  term  '^offensive  whmtifan 
weapon "  under  this  section,  a  stick  (which  is  weapon.- 
mentioned  in  sect.  2)  (A)  is  not  such  a  weapon, 
unless  the  jury  find  that  the  defendant  took  it 
with  him  for  the  purpose  of  oifence  (/)•     Lai^e 
stones  are  o£fensiye  weapons,  if  the  jury  find  that 
they  are  calculated  to  inflict  injury  and  were 
brought  out  and  used  for  that  purpose  (m).     If 
one  of  the  party  be  armed,  with  (and  not  without)  what  is 
the  knowledge  of  the  rest,  it   will  support  an  *^**^"™*^- 
allegation  that  they  were  all  armed  (n) ;  and  it  is 
sufficient  if  the  jury  are  satisfied  that  they  were 
armed  on  the  land,  although  not  at  the  time  they 
were  discovered  (o).     The  prosecution  need  not 
prove  that  no  permission  was  given  by  the  land- 
lord or  tenant,  so  as  to  show  the  prisoners  were 
there  "  unlawfully  "  (/?). 
The  punishment  for  this  offence  is  now  (?)  penal  Pamsument 

M.  C.  192 ;  8.  C,  snb  nom.  R,  y.  Eaton  and  others,  2  Den. 
C.  a  274  ;  B.  v.  Goodfellow,  1  Den.  C.  C.  B.  81;  1  Car.  &  K. 
724. 

(i)  J2.  y.  MckUss,  8  C.  &  P.  767 ;  A  y.  Dowsell,  6  C.  &  P. 
338. 

(A)  See  ante,  p.  268. 

(0  J2.  T.  Palmer,  1  Moo.  &  Bob.  70 ;  JR.  y.  Johnson, 
Baas,  ft  Rj.  492 ;  JR.  y.  I^,  2  M.  &  R.  42. 

(w)  M,  y.  Oriee,  7  C.  &  P.  803. 

(•)  R,  y.  Smith,  Bass.  &  By.  368;  R.  y.  Ooodfellow,  1  Den. 
C.  0.  81;  1  Car.  &  K.  724;  i2.  y.  Southern,  Boas.  &  By.  444. 

(0)  R.  y.  ydsh,  Bnas.  &  By.  386. 

ip)  R.  v.  Wood,  1  Dears.  &  Bell,  C.  C.  1;  26  L.  J.  (N.  S.) 
JA.  C  9o. 

(^)  See  20  &  21  Vict  c.  8,  s.  2. 
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*  tt^  ^tL  servitude  for  fourteen  years,  and  not  less  than  fire 
years ;  or  imprisonment  with  hard  labour  for  not 
less  than  three  years.  These  cases  are  triable  at 
the  assizes  only ;  bail  is  compulsory.  The  time 
within  which  prosecutions  under  this  section  must 
be  commenced  is  treated  of  under  sect.  4  (r). 
ininf      By  the  11  &  12  Vict  c  29,  s.  5,  as  to  England, 

r^I  and  11  &  12  Vict  c  30,  s.  4,  as  to  Scotland,  no 

person  is  to  *'  use  any  fire-arms  or  gun  of  anj 
description,  by  niyhi,  for  the  purpose  of  killing 
any  game  or  hares,"  but  in  Ireland  a  like  prohibi- 
tion is  not  applicable  to  qualified  persons  (i). 

Ktiitiw  ham  The  killing  of  hares  or  conies  in  warrens  or 
breeding  groundi  by  night,  is  punishable  under 
24  Vict  c.  96,  s.  17  (t). 

prooedare.  The  foUowiug  sectious  of  the  9  Geo.  4,  c  69, 
have  reference  to  the  procedure  for  the  offences 
previously  described : — 

umitatton  of      Scct.  4  cuacts, — ^*  That  the  prosecution  for 

UnM  for  oooi'  • 

iMDcing  pcu-  every  oflfence  punishable  upon  summary  convic- 
seei.  4  tion  by  virtue  of  this  act  shall  be  commenced 
within  six  calendar  months  after  the  commission 
of  the  offence : — ^and  the  prosecution  for  every 
offence  punishable  upon  indictment,  or  otherwise 
than  upon  summary  conviction,  by  virtue  of  this 
act,  shall  be  commenced  within  twelve  calendar 
months  after  the  commisraon  of  such  offence.** 
The  case  of  Reg.  v.  Austen  (v ),  held  that  the 

(r)  See  91010. 

(t)  27  Geo.  8,  c  86,  B.  4. 

it)  See  Chap.  XVX,  post,  p.  898L 

(«)  1  C.  &  K.  621. 
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commitment  of  the  acciued,  and  Reg.  Y.Brooks  {x\  9  oeo.  4, 
that  the  laying  of  the   infonnation  or  appre- *•**•■'*' 
hendincr  the  accused,  in  each  case  beinc:  within  oommeiK^- 

L  1  1  -nwntof 

tne  twelve  months,  was  a  commencement  of  prooeedingM. 
the  proceedings;  but  Pollock,  C.  B.,  held,  in 
Reg.  Y.  Hull  (y),  that  the  issue  of  a  warrant  of 
apprehension  is  not  such  commencement.  In 
summary  proceedings  in  England  and  Ireland, 
the  preferring  of  the  information  in  time  is  the 
commencement  of  the  prosecution  in  general 
sufficient  to  warrant  a  conviction  at  any  time 
afterwards  (z),  and  in  Scotland  with  the  presenta- 
tion of  a  petition  for  a  warrant  to  apprehend  (a). 
The  11  &  12  Vict.  c.  42,  relates  to  the  mode  of  p„^„^ 
taking  examinations,  bailing  accused,  &c.  in  in- 
dictable offences  in  England  (&)  ;  but  in  Ireland 
the  14  &  15  Vict  c  93,  ss.  11,  14,  19,  thereon 
are  not  applicable,  as  sect  42  says  the  act  is  not 
to  extend  to  the  Game  Acts,  excepting  the  forms. 
No  costs  of  prosecution  are  allowed  to  the  prose- 
cutors  on  indictments  under  the  Poaching  Acts. 

Sect.  3  enacts, — ^**  That  where  any  person  shall  p^^^  ^ 
be  charged  on  the  oath  of  a  credible  witness,  or  {JJi^to,^" 
in  Scotland  on  the  application  of  the  procurator  JSJUSUr*  "*' 
fiscal  of  court,  before  any  justice  of  the  peace,  JJSSSSiy. 
with  any  offence  punishable  upon  summary  con-  swt  s. 

(«)  1  Den.  C.  C.  217 ;  2  Cox,  C.  C.  486. 
(y)  2  F.  &  F.  10;  see  also  12.  ▼.  Parker^  I  L.  &  Ca?e,  C.  C. 
459;  10  L.  T.,  N.  8.  460. 
(0  See  Oka's  **  SynopciB,"  12th  ed.,  pp.  120, 121. 
(a)  Patenon,  97. 
(&)  Sm  Oke's  **  SjDoptU,"  12th  ed.,  pp.  906-942. 
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»  060.4, 
c.  69,  B.  S. 

Power  to 
issue  waiXBnt. 


Fonn  of  oon- 

▼ICtlOD. 

Beet.  ft. 


Fom  of  ooik> 
vletlon. 


viction  hj  yirtue  of  this  act,  the  justice  msj 
issue  his  warrant  for  apprehending  such  person, 
and  bringing  him  before  two  justices  of  the  peace, 
to  be  dealt  with  according  to  law."  The  form  of 
this  warrant  will^  in  England,  be  B.  in  11  &  12 
Vict.  c.  43  {c\ 

Sect  5  enacts, — ^^That  the  justices  of  the 
peace  before  whom  any  person  shall  be  sununarilj 
convicted  of  any  o£fence  against  this  act  maj 
cause  the  conviction  to  be  drawn  up  in  the  follow- 
ing form  of  words,  or  in  any  other  form  of  words 
to  the  same  effect,  as  the  case  may  require;  that 
is  to  say. 


*^  <  Be  it  leoMmbered,  that  oq  the 
tbe  year  of  onr  Lord ,  at 


daj  of 


m 


-,  in  theooimfyof 


[or  riding,  diTision,  liberty,  dty,  &c.,  m  the  cote  may  he\ 
A.  0. 18  oonTicted  befbro  as  [naming  thejtutiees],  two  of  his 
majesty's  justices  of  the  peace  for  the  said  county  [or  ridiog 
&c.],  for  that  he  the  said  A.  O.  did  [»peo^  the  0jfenee,  ami 
the  time  and  place  when  and  where  the  tame  wae  eemmitted, 
as  the  ease  may  be,  and  on  a  second  eonvietion  state  the  fird 
eonviction\  ;  and  we  the  said  justices  adjudge  the  said  A.  0. 

for  his  said  offence  to  be  imprisoned  in  the ,  and  there 

kept  to  hard  labour  for  the  period  of ^  and  at  the  ez^ra- 

tion  of  such  period  to  find  saretiesy  by  recognisance  [or  bond  of 
caution  in  Scotland],  himself  in  the  sum  of  ten  pounds,  and  two 
sureties  in  the  sum  of  five  pounds  each,  or  one  surety  in  the  smn 
of  ten  pounds,  conditioned  that  he  the  said  A.  O.  shall  not  so 
offend  again  for  the  space  of  one  year  next  following  ;  and  we 
further  adjudge  the  said  A.  O.,  in  case  he  shall  not  find  such 
sureties  as  aforesaid,  to  be  further  imprisoned  and  kepi  to  hard 
labour  for  the  space  of  six  calendar  months,  unless  swcfa  sureties 


(0)  See  sect  8  as  to  its  execution,  Oke's^'Synopsss,"  12th  ed^ 
p.  142;  as  to  Ireland,  see  14  &  15  Vict  c.  93,  s.  11,  ad.  3^ 
and  s.  42. 
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shall  be  Kxmer  found.    Giveii  under  onr  hands,  the  day  and  *  o«>.  4, 
year  first  above  mentioned.' "  '  '  * 

This  is  similar  to  the  Fonn  I  3,  in  schedule  to 
the  English  act,  11  &  12  Vict  c.  43,  either  of 
which  may  be  used  as  the  skeleton  form.  This 
only  contains  the  adjudication  for  a  first  offence ; 
fi>r,  on  a  second  conviction,  there  should  be  an  second  oon- 
aTcrment  of  the  previous  conviction. 

Costs  may  be  ordered  to  be  paid  by  the  defen-  om^ 
dants  in  these  cases,  and  there  may  be  an  addi- 
tional month's  imprisonment  imposed  for  them 
(11  &  12  Vict  c.  43,  s.  24).  The  forms  of  state- 
ments of  the  offences  are  at  pp.  279,  280.  In 
Ireland,  the  decision  is  entered  in  an  order  book 
and  no  conviction  is  drawn  up  (14  &  15  Vict 
c  93,  ss.  21,  42). 

Sect.  6  enacts, — ''  That  any  person  who  shall  Appeal 
think  himself  aggrieved  by  any  such  summary  '"'^^^ 
conviction  may  appeal  to  the  next  court  of  general  swt  e. 
or  quarter  sessions  which  shall  be  holden,  not  less 
than  twelve  days  after  the  day  of  such  conviction, 
for  the  county,  riding  or  division,  wherein  the 
cause  of  complaint  shall  have  arisen;  provided 
that  such  person  shall  give  to  the  complainant  a 
notice  in  writing  of  such  appeal,  and  of  the  cause 
and  matter  thereof,  within  three  days  after  such 
conviction,  and  seven  clear  days  at  the  least  before 
such  sessions,  and  shall  also  either  remain  in 
custody  until  the  sessions,  or  within  such  three 
days  enter  into  a  recognizance,  or  bond  of  caution 
in  Scotland,  with  a  sufficient  surety,  before  a 
justice  of  the  peace,  conditioned  personally  to 
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9  0M.4, 
c.  69, 1.  6. 

Appeal  to 
quarter 


Procadore  In 
IrelAod. 


Vo  eertionula 
4c. 

SMtr. 


appear  at  the  said  sessions,  and  to  try  snch  appeal, 
and  to  abide  the  judgment  of  the  court  thereupon, 
and  to  pay  such  costs  as  shall  be  awarded  by  the 
court ; — and  upon  snch  notice  being  given,  and 
such  recognizance  or  bond  being  entered  into, 
the  justice  before  whom  the  same  shall  be  entered 
into  shall  liberate  such  person  if  in  custody ;  and 
the  court  at  such  sessions  shall  hear  and  determine 
the  matter  of  appeal,  and  shaU  make  such  order 
therein,  with  or  without  costs  to  either  party,  as 
to  the  court  shall  seem  meet ;  and  in  case  oi  the 
dismissal  of  the  appeal  or  the  affirmance  of  the 
conviction,  shall  order  and  adjudge  the  offender 
to  be  dealt  with  and  punished  according  to  the 
conviction,  and  to  pay  such  costs  as  shall  be 
awarded,  and  shall,  if  necessary,  issue  process  fi)r 
enforcing  such  judgment*" 

In  Ireland  the  supplemental  provisions  of  14  & 
15  Vict.  c.  90, 8.  9,  and  14  &  15  Vict  c.  93,  s.  24, 
may  be  applied,  notwithstanding  the  ezoepticm  in 
sect.  42  of  the  latter  act  (e).  As  to  an  appeal  to  a 
superior  court  on  questions  of  law,  see  the  12  & 
13  Vict.  c.  45,  and  20  &  21  Vict.  c.  43  (/),  which 
latter  act  is  equally  applicable  to  summary  con- 
victions under  9  Geo.  4,  c.  69,  in  England  as  well 
as  Ireland. 

Sect.  7  enacts, — "  That  no  such  conviction,  or 
adjudication  made  on  appeal  therefrom,  shall  be 
quashed  for  want  of  form,  or  be  removed  by  certio- 
rari, or  otherwise,  into  any  of  his  majesty's  superior 

(e)  LeTiDge's  Game  Laws,  pp.  86—88. 
(/}  See  ante,  p.  240. 
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courts  of  rocord^  or  in  Scotland  by  advocation  •  ^^% 
or  suspension  into  any  superior  court ; — and  no  ifo  oeruonn. 
warrant  of  commitment  shall  be  beld  void  by 
reason  of  any  defect  therein^  provided  it  be  therein 
alleged  that  the  party  has  been  convicted,  and 
there  be  a  good  and  valid  conviction  to  sustain 
the  same  "  {g). 

Sect  8  enacts, — ^**  That  on  every  conviction  oonrictioiw 
under  this  act  for  a  first  or  second  offence  the  to  tbe  quarter 
convictine:  justices  shall  return  the  same  to  the  Nstetond, 
next  quarter  sessions  for  the  county,  riding,  divi-  ^^^ 
Bion,  dty  or  place,  wherein  such  onfence  shall  have  geet «. 
been  committed ; — and  the  record  of  such  convic- 
tion or  any  copy  thereof,  shall  be  evidence  in  any 
prosecution  to  be  instituted  against  the  party 
thereby  convicted  for  a  second  or  third  offence ; — 
and  the  clerk  of  the  peace  shaU  immediately  on 
such  return  make  or  cause  to  be  made  a  memo- 
nmdum  of  such  conviction  in  a  register  to  be  kept 
by  him  of  the  names  and  places  of  abode  of  the 
persons  so  convicted,  and  shall  state  whether  such 
conviction  be  the  first  or  second  conviction  of  the 
offending  party." 

11  &  12  Vict  c.  43,  s.  14  (England),  contains  Retoniof 

OODTiCuOOL 

a  similar  requirement  to  the  first  clause  of  this 
section  (A).  As  to  the  sufficiency  of  an  indictment 
of  an  allegation  of  the  previous  conviction,  see 
Cureton  v.  Reg.  (i).     In  addition  to  this  proof 

(g)  See  ante,  p.  260. 
(4)  See  ftDte,  p.  246. 

(0  80  L.  J.  (N.  S.)  M.  C.  149;  8  Cox,  C  C.  481;  4  L.  T., 
N.  S.  286;  25  J.  P.  486. 
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Sect.  10. 
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ltc.,to  be 
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tain oooita. 

Sect.  U. 


there  should  be  evidence  identifying  the  offender 
as  the  person  named  in  the  previous  conviction. 

This  section  makes  a  copy  of  the  record  of  the 
conviction  evidence,  and  the  mode  of  proving 
previous  convictions  is  now  given  by  the  statnte 
34  &  35  Vict,  c  112,  s.  18;  but  the  mode  there 
given  is  in  addition  to,  not  in  exclusion  of,  anj 
authorized  mode  (A),  so  this  provision  is  still  in 
force. 

Sect  10  enacts,—''  That  in  Scotland  the  sheriff 
of  the  county  within  which  the  offence  shall  have 
been  committed  shall  have  accumulative  jurisdic- 
tion with  the  justices  of  the  peace  in  regard  to  the 
same ;  and  the  conviction  in  Scotland  may  be 
proved  in  the  same  manner  as  a  conviction  in  anj 
other  case  according  to  the  law  of  Scotland." 

Sect  11  enacts, — ^'^  That  in  all  cases  in  Scotland 
of  a  third  offence,  or  in  other  cases  in  Scotland 
where  a  sentence  of  transportation  may,  by  the 
provisions  of  this  act,  be  pronounced,  the  offender 
shall  be  tried  before  the  high  court  or  circuit  court 
of  justiciary." 


64.  TAklngor 
destroylnf 
game  or 
nbUU  \j 
night,  iBt  or 
Snd  offeDoe. 
(9  Geo.  i,  c. 
<9,t.  ]). 


FORMS  (I). 

For  that  yon  {or  he  the  said  A.  B.]  on  the dajr  of 

,  at  the  parish  of in  the  said  county ,  abont  the 

honr  of in  the  night  of  the  same  day  [or  three  hoars 


(Jb)  See  Oke's  «  Synopsis,"  12th  ed.,  pp.  167, 16S. 
(J)  The  first  three  of  these  forms  are  for  nse  in  sommarfpro* 
ceedings,  and  are  to  be  inserted  in  the  general  forms  applicable 
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ftfter  sanaet,  or  before  sanriae],  hy  night  nnlawfollj  did  take 
[or  destroj]  certain  game,  to  wit,  two  partridges 

[or  take,  or  deatroj,  one  rabbit],* 
In  a  certain  close  of  land  in  the  occnpation  \pr  the  property]  of 
C.  D.  {or  in  certain  open  land  in  the  occupation,  or  the  pro- 
perty of  C.  D.,  i?r  in  a  certain  wood  in  the  occupation,  or  the 
property  of  C.  D.]  there  situate,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  proTided  (the  same  being  your  or 
his  [>Er«^]  offence). 

Proceed  to  the  asterisk*  in  form  No.  64,  suprOj  and  then :  S6.  Tbe  like 
in  [or  on  the  side  of]  a  certain  public  road  [or  public  highway,  JI^,Sjgh.^ 

or  public  path]  S^teo^i! 

[or  at  a  certain  opening,  or  outlet,  or  gate,  from  a  certain  c.  69,  ■.  i, 
dose  in  the  occupation  or  the  property  of  C.  D.,  into  ^^^^29 
a  certain  public  road,  or  public  highway,  or  public  ■•  !)• 
path] 

then  situate,  leadingfrom to  — —  [or  called  the 

lane],  contrary,  &c.  [as  in  No.  64,  supra]. 

For  that  you  [or  he  the  said  A.  B.],  on  &c.,  at  &c^  about  the  f<t*  Enteiv 

J,        lug  bj  night 
bcmr  of in  the  night  of  the  same  day  [or  two  hours  after  on  land 

sunset,  or  before  sunrise],  by  night  unlawfully  did  enter  and  JJJI^^J^ 

was  in  a  certain  close  of  land  in  the  occnpation  [or  the  property]  stxoy  game 

of  ft.  D.  [or  wood  in  the  occupation,  or  the  property  of  C.  D.,  or  ^^  ^y^  *  ^ 

open  land  the  property  of  0.  D.]  there  situate,  with  a  certain  gun 

[or  net,  or  engine,  to  wit,  a  snare],  for  the  purpose  then  and 

there  by  night,  as  aforesaid,  of  taking  [or  destroying]  game  [if 

knowny  say,  to  wit,  partridges]  there,  contrary,  &c.  [as  inform 

No.  64,  supra]. 

Describe  the  offence,  as  in  either  of  the  above  three  state-  €7.  Tbe  like 
ments,  adding,— *' he  the  said  A.  B.  having  before  then  been  SlSmfafter 

twice  ineTioudy  oonncted  of  the  like  offence/'  two  prenoue 

*^  ^  ooDTlctiona. 

(Indictable.) 

in  11  &  12  Vict  c.  48;  the  remaining  three  are  for  use  in  cases 
triable  on  indictment,  and  are  intended  for  insertion  in  a  warrant 
to  Apprehend,  commitment  for  trial,  &c.  They  are  taken  from 
Oke's  **  Magisterial  formulist,*'  5th  ed.,  pp.  545, 646,  to  which 
woriL  reference  BhoDld  be  made  for  the  other  forms  necessary. 
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For  tiimt  he  the  aaid  A.  B.,  on  &c,  at  &c.,  in  the  night  time; 
r'^tb      ^  ^^  '^'^^  ^  hour  of in  the  night  of  the  niddij 


gun,  Ac  (9       [or  two  hours  after  sunset],  at  the  parish  of  ,  in  the 

1. 9;  ik  8  *    x^d  [county^  of ,  was  found  by  C.  D.  upon  a  oertain 

2  it  ^  **'  ^^^^  ^^  ^^^  ^^  ^^  ^"^  ^^  occupation  of]  E.  F.  there  ntute, 
with  a  oertain  gnu  \or^  At  tke  ease  may  be'],  for  the  poipoM 
then,  and  bjr  night  as  aforesaid,  nnlawfallj  taking  and  de- 
strojing  game,  the  said  C.  D.  being  the  gamekeeper  of  the  said 
£.  F.,  and  having  then  lawfnl  authority  to  seise  and  i4>prBhend 
the  said  A.  B.,  and  that  he  the  said  C.  D^  being  then  about  to 
seise  and  apprehend  him,  he  the  said  A.  B.  [with  the  gan 
aforesaid]  unlawfully  did  then  assault  and  beat  and  offer  Tiolence 
towards  the  said  C.  D.,  contrary,  &c. 

69.  Time  or        For  that  he  the  said  A.  B.  [D.  G.  and  6.  H.],  on  &c,  st  &c, 
]^^^J^^*     together  with  divers  other  persons  unknown  [to  the  number  of 

one  being        three  or  more  together],  about  the  hour  of ,  in  the  nigbt 

4,c69,a.9>.  of  the  Same  day  [jor  two  hours  after  sunset],  being  tben 
respectiTely  [or  the  sud  A.  B.  being  then]  armed  with  s  gnn 
[or  offensive  weapon,  to  wit,  a  bludgeon,  or,  a$  the  ease  May  he] 
together  unlawfully  did  enter  a  certain  close  of  land,  then  in  the 
occupation  of  one  £.  F.  there  situate,  and  were  then  by  night, 
as  aforesaid,  and  armed  as  aforesaid,  in  the  said  land  for  the 
purpose  therein  of  taking  and  deltroying  gatfie  [fr  rabbits]  thsre, 
contraiy,  &c. 


(    281     ) 


CHAPTER  XV. 

HUNTIKO  AND  KILLING  DEEB,  IN  ENQLAND  AND 

IBELAND. 

An  excise  licence  to  kill  deer  is,  since  the  23  &  EzeiMiieenec 
24  Yict.  c.  90j  required  to  be  taken  out  in  like  Mrytouu 
manner  as  for  taking  game,  woodcocks,  &c.,  except 
in  the  cases  of  an  owner  or  occupier  of  inclosed 
lands  killing  deer  thereon,  and  deer  taken  by 
hunting  with  hounds  (a).  In  Ireland  there  is  a 
close  season  for  deer,  which  there  falls  under  the 
term  "  game  "  (i). 

The  following  enactments  in  the  Larceny  Con-  Enactments 
solidation  Act  of  1861,  relate  to  the  protection  of  deerud 
deer  in  forests  and  chases,  and  the  deerkeepers,  &c. 

The  24  &  25  Vict  c.  96,  s.  12,  enacts,—"  Who-  si  &  »  vict. 
soever  shaD  unlawfully  and  wilfully  course,  hunt,  8t«din-j,^, 
snare,  or  carry  away, — or  kill  or  wound, — or  at-  JJ^^'JiS'^f 
tempt  to  kill  or  wound, — any  deer  kept  or  being  ■  ^""^ 
in  the  untnclosed  part  of  any  forest,  chase,  or 
purlieu,  shall  for  every  such  offence,  on  conviction 
thereof  before  a  justice  of  the  peace,  forfeit  and 
pay  such  sum,  not  exceeding  fifty  pounds,  as  to 
the  justice  shall  seem  meet ; 

•*  And  whosoever  having  been  previously  con-  s^woo  <^- 
yicted  of  any  offence  relating  to  deer,  for  which  a 

(«)  See  nets.  2,  6,  ante,  pp.  77, 88. 

ib)  10  WilL  8,  e.  8,  s.  6,  Chap.  XXI.»  pott,  p.  418. 
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StMUngdeor. 


offeuoe. 


Kecovefy  of 
peiultiQB. 
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closed 
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Sect  18. 


pecuniary  penalty  shall  have  been  imposed  by  this 
or  by  any  former  act  of  parliament,  shall  afterwards 
commit  any  of  the  offences  hereinbefore  enume- 
rated, whether  such  second  offence  be  of  the  same 
description  as  the  first  or  not,  shall  be  guilty  of 
felony, — and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping." 

The  mode  of  recovering  these  penalties  in  Eng- 
land and  Ireland  is  given  in  a  later  part  of  the 
Chapter  (c).  For  description  of  offence  and  form, 
see  Forms  Nos.  70,  71  (rf).  The  7  &  8  Geo.  4, 
c.  29,  s.  26,  was  in  force  up  to  the  dlst  October, 
1861,  when  it  was  repealed  by  the  24  &  25  Vict 
c.  95.  If  the  offence  is  committed  in  inclosed  land 
it  is  indictable. 

Sect  13  enacts, — "  Whosoever  shall  unlawfiilly 
and  wilfully  course,  hunt,  snare,  or  carry  away,— 
or  kill  or  wound,— -or  attempt  to  kill  or  wound,— 
any  deer  kept  or  being  in  the  inclosed  part  of  any 
forest,  chase,  or  purlieu, — or  in  any  inclosed  land 
where  deer  shall  be  usually  kept, — shall  be  guilty 
of  felony, — and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  with  or  without  solitary  oon- 


(0)  See  post,  p.  286. 

(ji)  See  poet,  p.  289 ;  Fonns  Nob.  70,  71,  p.  29a 
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fmementy  and,  if  a  male  under  the  age  of  sixteen  Mft2ftvict. 
jears,  with  or  without  whipping." 

The  procedure  and  forms  for  these  indictable  RecoTeryof 
offences  are  given  below  {e) ;  they  are  triable  either 
at  assizes  or  quarter  sessions.     Stealing  deer  in  a 
park,  which  are  then  considered  tame,  is  larceny 
at  common  law,  and  indictable  as  simple  larceny  {f). 

Sect.  14  enacts, — ^*  If  any  deer,  or  the  head,  siup«eted 
skilly  or  other  part  thereof,  or  any  snare  or  engine  in  po««Mion 
for  the  taking  of  deer,  shall  be  found  in  the  posses-  ^c..  •^  »>* 
sion  of  any  person  or  on  the  premises  of  any  person  yooounttog 
with  his  knowledge,  and  such  person,  being  taken,  g^^.  14. 
or  summoned  before  a  justice  of  the  peace,  shall 
not  satisfy  the  justice  that  he  came  lawfully  by 
such  deer,  or  the  head,  skin,  or  other  part  thereof, 
or  had  a  lawful  occasion  for  such  snare  or  engine, 
and  did  not  keep  the  same  for  any  unlawful  pur- 
pose, he  shall,  on  conviction  by  the  justice,  forfeit 
and  pay  any  sum  not  exceeding  twenty  pounds ; 

'^  And  if  any  such  person  shall  not  under  the  ineaBethej 
said  provisions  be  liable  to  conviction,  then,  for  victed^how 
the  discovery  of  the  party  who  actually  killed  or  mv  proceed. 
stole  such  deer,  the  justice,  at  his  discretion,  as  ^^^  ^^ 
the  evidence  given  and  the  circumstances  of  the 
case  shall  require,  may  summon  before  him  every 
person  through  whose  hands  such  deer,  or  the 
head,  akin,  or  other  part  thereof,  shaM  appear  to 
have  passed ; — and  if  the  person  from  whom  the 
same  shall  have  been  first  received,  or  who  shall 


{0)  See  poet,  p.  286 ;  Fonn,  No.  72,  p.  290. 
(/)  See  ante,  p.  44. 
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hare  had  possession  thereof^  shall  not  satisfy  the 
justice  that  he  came  law&lly  by  the  same,  he  shall, 
on  conviction  by  the  justice,  be  liable  to  the  pay- 
ment of  such  sum  of  money  as  is  hereinbefore  last 
mentioned." 

A  search  warrant  may  be  granted  for  deer  (bat 
not  the  engines,  &c.),  under  sect.  103(/).  See 
forms  of  information  for,  and  search  warrant,  Nock 
73,  74  {g).  The  offender  could  be  apprehended, 
under  sect  103,  without  a  warrant  for  the  offence, 
if  seen  committing  it  (A). 

Sect.  15  enacts, — *^  Whosoever  shall  unlawfully 
and  wilfully  set  or  use  any  snare  or  engine  what^ 
soever,  for  the  purpose  of  taking  or  killing  deer, 
in  any  part  of  any  forest,  chase,  or  purlieu,  whether 
such  part  be  inclosed  or  not, — or  in  any  fence  or 
bank  dividing  the  same  from  any  land  adjoining,— 
or  in  any  inclosed  land  where  deer  shall  be  usually 
kept, — or  shall  unlawfully  and  wilfully  destroy  any 
part  of  the  fence  of  any  land  where  any  deer  shall 
be  then  kept, — ^shall,  on  conviction  thereof  before 
a  justice  of  the  peace,  forfeit  and  pay  such  sum  of 
money,  not  exceeding  twenty  pounds,  as  to  the 
justice  shall  seem  meet" 

For  forms  of  complaint  and  summons,  see 
Forms,  Nos.  79,  80(i). 

Sect  16  enacts, — "  If  any  person  shall  enter  into 
any  forest,  chase,  or  purlieu,  whether  inclosed  or 

(J)  See  post,  p.  287. 
{g)  See  post,  p.  390. 
(A)  See  poet,  p.  287. 
(i)  See  post,  p.  292. 
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not, — or  into  any  inclosed  land  where  deer  shall  i4»«»vkt. 

"^       ,         ,  c.  M,  1.  16. 

be  usually  kept, — ^with  intent  unlawfully  to  hunt,  nuuid,doDot 

^    1  ■ii  1  deliver  op  Uie 

comrse,  wound,  kill,  snare,  or  carry  away  any  deer, 


every  person  intrusted  with  the  care  of  such  deer,  ***•  ^•• 
and  any  of  his  assistants,  whether  in  his  presence 
or  not,  may  demand  from  every  such  offender  any 
gun,  fire-arms,  snare,  or  engine  in  his  possession, 
and  any  dog  there  brought  for  hunting,  coursing 
or  killing  deer, — and  in  case  such  offender  shall 
not  immediately  deliver  up  the  same,  may  seize 
and  take  the  same  from  him  in  any  of  those  re- 
spective places,  or,  upon  pursuit  made,  in  any 
other  place  to  which  he  may  have  escaped  there- 
from, for  the  use  of  the  owner  of  the  deer ; 

*'  And  if  any  such  offender  shall  unlawfrilly  beat  Beeistonoe  to 

■1  .  1       .  1      «i  /.  keepew,  Ike, 

or  wound  any  person  mtrusted  with  the  care  of  inthe«ecn- 

,  ,  .  .         tion  of  their 

the  deer,  or  any  of  his  assistants,  in  the  execution  <iui7. 
of  any  of  the  powers  given  by  this  act,  every  such 
offender  shall  be  guilty  of  felony,  and  being  con-  Feionj. 
victed  thereof  shall  be  liable,  at  the  discretion  of  ^^^^^ 
the  court,  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping," 

The  owner  of  the  deer  is  not  authorized  to  Anwt 
demand  or  seize  the  gun,  &c.  of  the  poacher,  but 
he  may  arrest  him  without  warrant  under  the 
powers  of  sect.  103  (A). 

If  there  is  no  intention  on  the  part  of  the 

(ik)  See  post,  p.  287. 
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24&S0Ylct 
C.96. 

What  iB  an 
anault 
within  the 

MCtiOO. 

Procedure. 


SHmtnmy 
pt-octdure. 


InfonDAtlon 
and  time. 


keepers  to  arrest  the  offender  at  the  time  when  an 
attack  is  made  upon  them^  it  is  Bot  an  assault 
within  this  section  (/)• 

The  procedure  upon  these  indictable  offences  is 
given  belowy  and  the  proper  Form,  No.  81  (in). 
These  offences  are  triable  either  at  assizes  or 
quarter  sessions.  Bail  is  discretionary,  and  the 
costs  of  the  prosecution,  as  this  is  not  a  prose- 
cution under  the  Game  Acts,  but  under  the 
Larceny  Act  (it),  are  allowed. 

The  procedure  in  summary  convictions  for  the 
offences  before  described  under  the  24  &  25  Vict 
c.  96,  is  by  s.  120  to  be  in  England  in  the  manner 
directed  by  the  11  &  12  Vict.  c.  43  (so  far  as  no 
provision  is  thereby  made  for  ajiy  matter),  and  in 
Ireland  before  "two  or  more  justices,"  or  one 
metropolitan  or  stipendiary  magistrate  in  manner 
directed  by  14  &  15  Vict,  c  93 ;  but  by  25  &  26 
Vict  c.  50,  s.  1,  as  to  Ireland,  offsnces  there  maj 
be  prosecuted  before  one  justice  in  petty  sessions, 
or  two  justices  out  of  petty  sessions  (o).  The  pro- 
cedure may  be  shortly  stated : — 

The  information,  which  may  be  preferred  bj  any  peraon,  moefc 
be  laid  within  six  calendar  months  after  the  oommiasion  of  the 
offence  (11  &  12  Vict.  c.  43,  s.  11;  14  &  15  Vict.  c.  93,  s.  10), 
and  on  oath  in  England  (24  &  25  Vict  c.  96,  a.  105;  25  a  26 


(I)  R,  T.  Doddridge,  8  Cox,  C.  C.  884. 

(ill)  See  poet,  p.  292. 

(n)  24  &  25  Vict,  c  96. 

(jo)  The  enactments  of  the  11  &  12  Vict.  c.  43,  as  well  as 
the  practice  generally  in  England,  will  be  foand  in  Oke's 
"Magisterial  Synopsis,"  12th  ed.,  pp.  118—228.  In  IrBland, 
see  Lennge's  Justices*  Mannal. 
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Vict.  c.  50,  8.  2).    Abettors  and  acoesaories  in  offences  are  pun-  24  k  95  Vict. 
iflhable  as  principals  (Id.  8.  99)  as  well  as  receivers  of  property  ^  ^ 
taken  (Id.  s.  97). 

A  sommons  may  be  issued  to  the  offender,  and  a  warrant  to  ProoeM 
apprehend  him  on  its  diaobedience,  or  such  warrant  in  the  first  JJ^den  ^ ' 
instanioe  (Id.  s.  105,  which  aection  does  not  apply  to  Ireland,  Appr«beiui<m 
25  &  26  Vict  c.  50,  s.  2);— or  he  may  be  apprehended,  if  *' found  ^^^^JJSt!^ 
eowtwnttinff  the  offence,**  by  any  person  without  a  warrant,  and  .g^^  ^^ . 
fdrthwith  taken  with  the  property  before  a  neighbouring  justice 
(Id.  8.  103).    The  party  must  be  taken  in  the  fact,  or  else  in 
qnick  pnrsnit  {q).  Of  course  this  aection  does  not  affect  the  com- 
mon law  power  to  give  or  take  into  custody  without  warrant  any 
penon  who  has  committed  a  felony.    A  search  warrant  may  be 
granted  by  a  justice  (where  the  property  taken  is  suspected  to 
be)  npon  an  information  on  oath  (Id.)) — but  this  will  not  in- 
dnde  gnns,  nets,  &c.  used  in  the  stealing  or  taking  of  the  pro- 
perty. 

An  analysis  of  the  proyisions  of  the  11  &  12  Vict  c  43  Bailing  and 
(England),  and  of  the  14  &  15  Vict  c  93  (Ireland),  as  to  ^^^*^  «**^«- 
bailing  offenders,  adjourning  and  hearing  charges,  dismissing 
informations,  ordering  costs,  and  summoning  witnesses  (r)  has 
been  already  given. 

The  forms  of  conviction  to  be  used  in  England  will  be  those  coiiTictions 
in  the  schedule  to  11  &  12  Vict  c  48  (Id.  s.  120),  viz.,  I  3, 
where  imprisonment  only  adjudged,  and  I  2,  where  a  penalty 
impoeed,  which  are  to  be  returned  to  the  quarter  sessions,  of 
wULch  a  certified  copy  is  to  be  evidence  (sect  112),  and  are  a 
bar  to  other  proceedings  for  the  same  cause  (sect  109).  In 
Ireland,  where  no  formal  conviction  is  drawn  up,  see  14  &  16 
Vict.  c.  93,  s.  21. 

Justices  may  discbarge  the  offender  on  a  first  conviction  on  pavdon  o( 
has  compensating  the  party  aggrieved  for  damages  and  costs  <^«°d«'* 


(j^)  JR.  V.  Ourran,  8  C.  &  P.  397;  ffantvay  v.  BouUbee,  4 
C.  &  P.  350;  Horleyy,  Rngert,  29  L.  J.  (N.  S.)  M.  C.  140;  2 
Ijw  T.,  N. 8. 171 ;  24J.P.582f  OrehardY,BoberU,^J.V,64i 
^BrUtain  t.  The  Bank  of  London^  8  L.  T.,  N.  S.  382 ;  8  F.  &  F. 

466. 

(r)  See  Chap.  XIII.,  ante,  p.  238. 
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94*  WTIcC 


Soitoodm- 


dcteoltol 


Apnilmrloii 
of  poiialilM 


Appeal 

aimliwtoon- 

▼teaon. 


JhnatlMtt  In 


(sect  108X  and  the  crown  may  pardoo  far  any  offence  (sect 
109). 

Sect  107  proridce  a  acale  of  impriaonment  to  whidi  defen- 
dants may  be  committed  on  nonpayment  of  penalties,  &c^  i.^., 
where  the  sams  adjudged  with  costs  do  not  exceed  5^,  for  not 
exceeding  two  calendar  months;  where  they  do  not  exceed  W^ 
for  not  exceeding  four  calendar  months;  and  in  any  other  case 
for  not  exceeding  six  calendar  months, — ^in  CTexy  case  deteraus* 
able  at  any  time  on  payment 

The  penalties  when  receiTcd  are  payable  to  the  treasnrer  of 
the  county,  &c,  in  which  the  offiences  are  committed;  the  damage 
or  valne  of  the  property  injared  or  stolen  going  to  the  par^ 
aggricTed,  except  where  each  of  sereral  joint  offenders  pan 
the  full  amoant,  when  the  amount  of  actaal  damage  only  ii 
receivable  by  him  (Id.  sect  106).  The  justice's  clerk  mnai 
apply  the  penalties  properly,  both  in  England  (11  &  12  TiOl 
c  43,  s.  81)  and  in  Ireland  (14  &  16  Vict  c.  93,  s.  22,  sit  8, 
and  14  &  16  Vict  c  90,  s.  16). 

An  appeal  is  allowed  to  the  defendant  to  the  next  conxt  of 
general  or  quarter  sessions,  where  the  sum  adjudged  exceeds  52^ 
or  the  imprisonment  exceeds  one  calendar  month,  or  the  ooa- 
Tiction  takes  place  before  one  justice  only  on  his  entering  into 
certain  recognisances  and  making  a  deposit  in  lieu  of  sureties 
and  giving  notice  of  appeal  within  three  days  after  conviction 
(Id.  sect  110).  Conyictions  are  not  to  be  quashed  for  went  of 
form,  and  no  certiorari  is  allowed  (Id.  sect  111).  As  to  Ire- 
land, see  14  &  16  Vict  c  98,  s.  24.  See  also  a  reference  to 
12  &  13  Vict  c.  46,  and  20  &  21  Vict  c  48,  as  to  appeals(i), 
the  latter  act  applying  to  Ireland  as  well  as  to  England. 

The  procedure  for  the  indictable  offences  (felo- 
nies) in  sections  12, 13,  16,  pp.  281, 282, 284,  will, 
in  England,  be  under  the  11  &  12  Vict.  c.  42,  and 
in  Ireland  under  14&  15  Vict  c.  93,ss.  11, 14—19; 
but  there  are  a  few  enactments  in  the  24  &  25 


(«)  See  ante,  p.  240;  R.  t.  Juttieet  ef  WarwieMire,  & 
parts  Ward,  26  L.  J.  (N.  S.)  M.  C.  119;  27  L.  T.  235,  as  M 
sum  ordered  to  be  paid. 
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Vict.  c.  96,  which  should  here  be  referred  to,  24  «& «« vict 

C»6. 

VIZ.:— 

By  sect  108  (Q  offenders  may  be  apprehended  by  any  person  procodnrc  in 
in  the  commuiion  of  the  offence,  and  a  jnstice  on  information  ^^^^^^ 
on  oath  may  grant  a  search  warrant ;  by  sect.  104,  persons 
loitering  in  the  night  (which  is  deemed  by  sect.  1  to  "  commence 
at  nine  of  the  clock  in  the  eyening  of  eadi  day,  and  to  conclude 
at  ax  of  the  clock  on  the  morning  of  the  next  sacceeding  day"), 
*nd  SQspected  of  having  committed  or  being  about  to  commit 
uiy  felony  against  the  act,  may  be  apprehended  without  war- 
not  by  a  constable.  Beceiyers  of  property  stolen  or  taken 
(sects.  91,  93,  04),  and  accessories,  aiders  and  abettors  in  the 
offences  (sect  98),  are  punishable.  [The  accused  is  not  entitled 
to  be  bailed  tiU  the  trial  (11  &  12  Vict  c  42,  s.  23).]  Sect 
UG  pioTidea  the  mode  of  proving  a  former  conviction  upon  an 
indictment;  in  addition  to  which  there  should  be  evidence  of  the 
offender's  identity.  Kestitution  of  "  property  "  stolen,  taken  or 
nceived,  may  be  made  by  the  court  (sect.  100),  but  the  defini- 
tion of  "  property"  in  sect  1  does  not  apparently  include  deer, 
&c.,  mentioned  in  the  enactments  in  this  Chapter.  The  court 
nay  require  an  offender  to  find  surety  for  the  peace  (sect  117); 
and  the  costs  of  prosecutions  are  reimbursed  to  the  prosecutor 

in  cases  of  indictable  misdemeanor  as  well  as  felonies  (sect 
121). 


FORMS  (w). 

J'or  that  you  [or  he  the  said  A.  E.]  on  &c.,  at  Ac,  unlaw-  70.  Couwlntf 
fully  and  wilfully  did  course  [or  hunt,  or  snare,  or  carry  away,  ^^^X^^ 
'-^r  kill,  or  wound,— or  attempt  to  kill  or  wound]  one  fallow  places,  flwt 
deer,  the  property  of  C.  D.,  then  kept  and  being*  in  the  unin-  »*'«»<*<''•">• 
closed  part  of  a  certain  forest  [or  chase  or  purlieu],  there  called 
,  contrary,  &c. 


(f)  See  p.  287;  sec  "  Oke's  Synopsis,"  12th  cd.,  p.  449. 

(»)  These  statements  of  offences  are  for  use  in  filling  up  the 
general  forms  of  justices'  proceedrng^,— informations,  sum- 
monses, commitments,  &c.  in  11  &  12  Vict  cc.  42,  48. 
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Describe  as  in  the  Uutfcrm^  merely  adding  the  werd  "  ftio- 
niooslj"  be/ore  " imlAwfally/'  and  then:  he  the  laid  A.B. 
rs«(»nd  ^^^  hATxng  been  prerionslj  ooiiTicted  of  haTing  conned,  killed  and 
cmied  awaj  [or  wounded]  m  certain  other  deer  kept  in  the  nn- 
inclosed  part  of  the  same  [or  a  certun  forest,  or  chaK,  or  ^vr- 
lien]. 


S4&  tftVict 
C9S. 


offence  (In- 
dlcUUe). 


7i.  Goanlnff,      Proceed  to  the  aeterieh*  in  form  No.  70,  adding  the  fcori 
iS^^  ^      "  fclonionsly "  before  «  nnlawfnUy,"  and  then :  in  the  indoaed 

placet  (t.  IS)    part  of  a  certain  forest  [or  chase,  or  pnrlien,  or  in  certain  in- 

(Indictable).       ,       ,  ,      ^  ^,  -^  .     .^  ,        .       ^^       .^,  ^.     ^ 

closed  land  there  sitnate,  belonging  to,  or  m  the  occapstion  ot, 

the  said  C.  D.,  wherein  deer  had  been  and  then  were  usniUf 

kept],  contrary,  &c. 


73.  Complaint 
for  March 
iramuitfor 
Tenlsonor 
enirine,  dte. 

(Id.  88. 14, 
108). 


Proceed  in  the  uiual/orm  of  eomplaintf  Ohc't  "FormuUttt^ 
Bth  ri.,  j>,  458,  and  then:— ThsX  he  the  said  C.  D.  hath  les- 
sonable  canse  to  snspect,  and  doth  snspoct  and  rerily  beliercs 
that  A.  B.,  of  &c.,  hath  in  his  possession  there  [or  on  his  pre- 
mises situate  at  ,  in  the  said  county^  and  with  his  know- 
ledge], a  deer,  or  some  part  thereof,  then  lately  before  nnlawfnlly 
and  wilfnlly  carried  away  from  [the  nninclosed  part  of  a  certun 
forest,  or  chase,  or  pnrlien,  there  called  ,  in  which  it  vu 
kept,  or  as  the  case  may  be],  [or  if  a  snare^  a  snare  or  eDgioe 
for  the  taking  of  deer  unlawfully];  and  that  the  grounds  of 
such  suspicions  of  the  said  C.  D.  are  as  follow,  namely  [st^iM^ 
the  reasons']. 


74.  Search 

warraot 

thcreoD. 


Proceed  in  the  usual  form  of  warrant  J?,  in  11  4"  12  ^• 
I?.  43,  reciting  the  last  complaint,  and  tA^fi.-— These  are, 
therefore,  to  command  you,  in  her  majesty's  name,  forthwith 
with  proper  assistance  to  enter  the  said  premises  of  the  said 
A.  B.  in  the  daytime,  and  there  make  diligent  search  for  the 
said  deer  [or  snare,  or  engine],  and  if  the  same,  or  any  part 
thereof,  shall,  npon  such  search,  be  found  therein  or  in  the 
possession  of  the  said  A.  B.,  that  yon  bring  the  same,  and  abo 
the  body  of  the  said  A.  B.  before  me  or  some  other  of  her 
majesty's  justices  of  the  peace  in  and  for  the  said  county  d 
,  to  answer  to  the  said  complaint  and  to  satisfy  the 
said  justice  that  he  came  lawfully  by  the  deer  so  found  [or  ^ 
a  snare  svspected,  that  he  hath  a  lawful  occasion  for  the  said 
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snaiB  80  fonnd^  and  that  he  did  not  keep  the  same  for  any  24  &  24  Vict, 
onlawf al  pnipose]  and  to  be  farther  dealt  with  according  to  law.  ^  ^^ 
Given  under  my  hand  and  seal,  &c. 


For  that  he  the  said  A.  B.,  on  &c.,  at  &c.,  nnlawf  ally  had  in  75.  statement 
hispoflsession  [or  had  on  his  premises  there  situate  and  with  his  Si.J{^°5^« 
knowledge]  a  certain  part  of  a  deer,  to  wit  [the  hind  quarters  of  or  engine  for 
a  deer]  then  lately  before  unlawfully  and  wilfully  carried  away  tl<m'(ik  14)~. 
from  [^tf.,  describing  the  place  as  in  the  prei^ious  forms]  [or  a 
snare  or  en^e  for  the  taking  of  deer]  ;  and  that  upon  the  said 
A.  B.  being  taken  [or  summoned]  before  me  the  said  justice 
now  here,  the  said  A.  B.  doth  not  satisfy  me  the  said  justice 
that  he  came  lawfully  by  the  said  deer  [or  head,  or  skin] 

[or  where  a  snare  has  been  found,  that  he  hath  or  then  had 
a  lawful  occasion  for  the  said  snare  or  engine,  and 
that  he  did  not  keep  the  same  for  any  unlawful 
purpose], 

bat  hath  altogether  failed  in  doing  so,  contrary,  &c. 

Proceed  in  the  utualform,  stating  the  matter  to  ^£f,~That  7&  Complaint 
lately  upon  part  of  a  deer,  to  wit,  the  hind  quarter  thereof,  mons'aSinat 
being  daly  found  in  the  possession  [or  on  the  premises]  of  one  person 

A  B.,  of  &c.,  at ,  and  the  said  A.  B.  being  thereupon,  whoee  hand* 

to  wit,   on   the   day  of  instant,  taken    [or  JJ^'Ji^ 

summoned]  before  me  the  said  justice  [or  J.  P.,  Esquire,  one  of  s.  14). 
her  majesty's  justices  of  the  peace  in  and  for  the  said  [county] 
of ],  the  said  justice  was  informed  and  giyen  to  under- 
stand that  one  £.  F.,  of  &c.,  had  had  possession  thereof  on  the 
—  day  of . 

In  the  vsval  form  Schedule  A  ^  11  ^  12  Vict,  c,  43,  but  77.  Sammdns 
instead  of ''to  answer,  &c.,"  say  "  to  satisfy  me  the  said  justice  E.F!(id*) 
that  yon  haTB  come  lawfully  by  the  said  part  of  the  said  deer, 
and  to  be  further  dealt  with  according  to  law." 

For  that  he  the  said  K.  T.,  on  &&,  at  &c.,  had  in  his  possession  78.  Statement 
a  certain  part  of  a  deer,  to  wit,  the  hind  quarters,  then  lately  ^nTicSon  '^' 
before  unlawfully  and  wilfully  carried  away  from  [4"^.,  dcserib-  (id.) 
ing  the  place]  \  and  that  the  said   £.  P.,*  although  duly 
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3i&25Yict  summoned  bj  me  as  sachjostioe  as  aforesaid,  did  not  appear 
here  on  this  day  before  me,  or  satisfied  me 

{or  from  the  last  atteritk,*  haying  appeared  here  on  this 

day  before  me  the  said  justice  in  porsoanoe  of  tbe 

summons  in  that  behalf,  did  not  show  unto  or  satisfy 

me] 

that  he  came  lawfully  by  the  said  hind  quarter  of  the  said  deer, 

contrary,  &c. 


79.  Setting 
engines,  frc. 
for  de«r  (Id. 
8.  li). 


80.  Destroy, 
ing  fence  of 
land  when 
deer  kept 
<W.). 


61.  Tres- 
PMsen 
assMiltlng 
deer-keepers 
(Id.  •.  16). 

(Indictable.) 


Tor  that  you  [or  he  the  said  A.  B.]  on  &c.,  at  &c.,  nnlavfnilr 
and  wilfully  did  set  [or  use]  a  certain  engine  [or  snare]  called 
— ,  for  the  purpose  of  then  taking  [or  killing]  deer  io  & 
certain  part  of  a  certain  forest  [or  chase,  or  purlieu]  there 
situate)  called    • 

[or  in  a  certain  fence,  or  bank,  dividing  a  certain  forest, 
called  ,  from  certain  land  called  — ,  adjoin- 

ing thereto] 
[or  in  certain  inclosed  land  there  situate  in  the  oocnpsiion 
of  one  £.  F.,  and  in  which  inclosed  land  deer  weit 
then  and  usually  kept], 
contrary,  &c. 

For  that  you  [or  he  the  said  A.  B.]  on  &c.,  at  &c.,  unUW' 
fully  and  wilfully  did  destroy  a  certain  part  to  wit  [twenty  feet] 
of  the  fence  of  certain  land  there  called  ■  ■  [or  in  tiie  occa- 
pation  of  E.  F.],  where  deer  were  then  and  usually  kept,  coa- 
tiary,  &c. 

[For  forms  of  conviction,  &c,  for  the  offences  described 
in  forms  Nos.  70, 76,  78, 79, 80,  see  Oke's  "  Fonnulist," 
£th  ed.  pp.  188^190.] 

For  that  he  the  said  A.  B.,  on  ftc,  at  &c.,  tmlawfoUy  and 
feloniotisly  did  assault  and  beat  [or  wound]  the  said  CL  D.,  the 
said  C.  D.  being  then  a  person  entrusted  with  the  care  of  the 
deer  then  usually  kept  and  being  in  a  certain  forest  [or  chase* 
or  purlieu,  or  in  certain  inclosed  land  wherein  deer  were  then 
and  usually  kept]  there  situate,  and  in  the  due  execution  of  the 
powers  given  to  him  in  that  behalf  by  the  statute  in  that  case 
made  and  provided,  eontraxy,  &c 
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CHAPTER  XVI. 

KILLING  HARES  AND  RABBITS,  IN  ENGL.\ND  AND 

IRELAND. 


1.  As  to  Hares,  infra. 

2.  As  to  Babbits,  p.  296. 


1.  As  TO  Hares.  i.Asto 

harti. 

Hares  are  included  in  the  definition  of  "  game  "  iian»  in- 
in  all  the  acts  applicable  throughout  the  United  term 
Kingdom  {a),  and  all  enactments  as  to  game 
apply  to  them.  There  is  no  close  time  for  them^ 
the  prohibited  season  for  killing  game  applying 
only  to  certain  birds  (i);  but  until  the  act  26 
Vict.  c.  19,  which  repeals  27  Geo.  3,  c.  35,  s.  4, 
in  part,  they  could  not  be  sold  in  Ireland  between 
Xovember  and  the  July  following. 

The  owner  or  the  occupier  of  land,  having  the  owiwr  or  oc- 
right  to  the  game  thereon,  may  kill  hares,  or  autho-  kui  harea 
rize  another  to  do  so,  without  taking  out  an  excise  noence. 
license  to  kill  game  ;  and  so  may  persons  in  hunt- 
ing and  coursing  with  hounds.     The  privilege  is 
given  in  England  by  the  11  &  12  Vict.  c.  29  (c), 

(a)  See  ante,  p.  8. 

(b)  See  ante,  p.  12. 

(<•)  Sec  ante,  pp.  135, 13C,  and  23  &  24  Vict.  c.  90,  s.  6,  p.  84, 
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0.  M,  t.  14. 

Prooedarehi 
CM*  of 

■uspeetad 
penons. 


Search 
wwnuit 


Hettlnff  «n- 
vines  tor 
taking  deer 
or  pttlUng 
down  periL 
ttnoee. 

Seotlfi. 


Deerkeepers, 
Ik9.  mnyeetze 
the  cnim,  ftc 
of  ofllsuden 
who,  on  de» 


have  had  possession  thereof,  shall  not  satisfy  the 
justice  that  he  came  lawfully  by  the  same,  he  shall, 
on  conviction  by  the  justice,  be  liable  to  the  pay- 
ment of  such  sum  of  money  as  is  hereinbefore  last 
mentioned." 

A  search  warrant  may  be  granted  for  deer  (but 
not  the  engines,  &c.),  under  sect.  103(/).  See 
forms  of  information  for,  and  search  warrant,  Nos. 
73,  74  (y).  The  offender  could  be  apprehended, 
under  sect.  103,  without  a  warrant  for  the  offence, 
if  seen  committing  it  {h\ 

Sect  15  enacts, — ^^  Whosoever  shall  unlawfully 
and  wilfully  set  or  use  any  snare  or  engine  whatr 
soever,  for  the  purpose  of  taking  or  killing  deer, 
in  any  part  of  any  forest,  chase,  or  purUeu,  whether 
such  part  be  inclosed  or  not, — or  in  any  fence  or 
bank  dividing  the  same  from  any  land  adjoining,— 
or  in  any  inclosed  land  where  deer  shall  be  usually 
kept, — or  shall  unlawfully  and  wilfuUy  destroy  any 
part  of  the  fence  of  any  land  where  any  deer  shall 
be  then  kept, — shall,  on  conviction  thereof  before 
a  justice  of  the  peace,  forfeit  and  pay  such  sum  of 
money,  not  exceeding  twenty  pounds,  as  to  the 
justice  shall  seem  meet." 

For  forms  of  complaint  and  summons,  see 
Forms,  Nos.  79,  80  (i). 

Sect.  16  enacts, — "  If  any  person  shall  enter  into 
any  forest,  chase,  or  purlieu,  whether  inclosed  or 

(/)  See  post,  p.  287. 
(jg)  See  post,  p.  290. 
(A)  See  post,  p.  287. 
(i)  See  post,  p.  292. 
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not, — or  into  any  inclosed  land  where  deer  shall  f4»2«vict. 
be  usually  kept^ — ^with  intent  unlawfully  to  hunt,  iiuuid,doiiot 

1    1  .11  3  deliver  np  tbe 

course,  wound,  kill,  snare,  or  cany  away  any  deer,  mum. 
every  person  intrusted  with  the  care  of  such  deer,  ******  *•• 
and  any  of  his  assistants,  whether  in  his  presence 
or  not,  may  demand  from  every  such  offender  any 
gun,  fire-arms,  snare,  or  engine  in  his  possession, 
and  any  dog  there  brought  for  hunting,  coursing 
or  killing  deer, — and  in  case  such  offender  shall 
not  immediately  deliver  up  the  same,  may  seize 
and  take  the  same  from  him  in  any  of  those  re- 
spective places,  or,  upon  pursuit  made,  in  any 
other  place  to  which  he  may  have  escaped  there- 
from, for  the  use  of  the  owner  of  the  deer ; 

**  And  if  any  such  offender  shall  unlawfrilly  beat  BM^twioe  to 
or  wound  any  peraon  intrusted  with  the  care  of  J^iS: 

J    r  ^  ^  ^  ^         tion  of  their 

the  deer,  or  any  of  his  assistants,  in  the  execution  ^^^ 
of  any  of  the  powers  given  by  this  act,  every  such 
offender  shall  be  guilty  of  felony,  and  being  con-  Feiooy. 
victed  thereof  shall  be  liable,  at  the  discretion  of  ®**'  ^^ 
the  court,  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping." 

The  owner  of  the  deer  is  not  authorized  to  Amrt. 
demand  or  seize  the  gun,  &c.  of  the  poacher,  but 
he  may  arrest  him  without  warrant  under  the 
powers  of  sect.  103  (A). 

If  there  is  no  intention  on  the  part  of  the 

(A)  See  post,  p.  287. 
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24  ft  25  Vict, 
c.  96,  LIT. 

Commoner'ii 
rights. 


"Take." 


rantohment. 


Proetdun: 

Inlndictftble 
coies. 


In  snmmftTT 
wses. 


commoner  may  likewise  maintain  an  action  against 
the  lord  of  a  waste  for  surcharging  the  common 
with  conies ;  but  he  cannot  of  his  own  accord  fill 
up  the  burrows  and  remove  the  nuisance  (o).  The 
word  ^^  take  "  in  this  section  means  to  catch  as  in 
a  snare^  and  not  the  taking  necessary  to  constitute 
larceny  (;?). 

For  the  indictable  offence  the  punishment  is, 
by  the  common  law^  fine^  or  imprisonment  not  ex- 
ceeding two  years^  or  both.  The  offence  is  triable 
at  the  quarter  sessions  or  assizes. 

The  procedure  for  the  indictable  misdemeanor 
will  be  the  same  as  pointed  out  under  the  last 
Chapter  (XV.)  (y),  by  the  same  enactments; 
but  receivers  of  the  hares  and  rabbits  taken  would 
be  punishable  under  sect.  95^  the  principal  not 
being  a  felon. 

In  summary  convictions  the  procedure  will  be 
precisely  in  the  mode  stated  under  Chap.  XV.  (r). 


2.  At  10 
rabbUt, 

ItefcrencM  to 
prerloasly- 
Btated  law. 


2.  As  TO  Babbits. 

Rabbits,  otherwise  conies,  are  not  included  in 
the  term  "game"  in  any  act  except  the  Poaching 
Prevention  Act,  25  &  26  Vict.  c.  1 14  («) ;  but 
are  the  subject  of  special  enactments  in  most 


(p)  Coojier  V.  ]ilar$lutll,  1  Bnrr.  259. 

iXt)  R,  V.  Glorer,  R.  &  R.  269. 

iq)  Sec  ante,  p.  288. 

(r)  See  ante,  pp.  28G,  287. 

(#)  See  Chap.  XVIT.,  post,  p.  299. 
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instances,  and  are  often  omitted  In  the  enactments  statute  law 

•r%       •      ^  &0  to  rabbits. 

as  to  game.    For  instance : 

1.  Conies  are  included  in  the  excise  licence  to  Exdseiaw. 

kill  game,  when  killed  by  other  persons 
than  the  proprietors  of  warrens,  or  the 
tenants  of  lands,  and  persons  under  their 
direction  {u) ; 

2.  Rabbits  or  conies  are  not  included  in  a  nceervation 

reservation  of  "  game  "  in  a  lease  by  the 
landlord,  and  the  tenant  may  consequently 
kill  them  and  authorize  others  to  do  so  (or) ; 

3.  Conies  are  included  in  some  of  the  enact-  ttwpom. 

ments  as  to  trespass  (y) ; 

4.  Babbits  are  protected  by  the  Night  Poach-  Kight  poncn- 

ing  Acts,  9  Geo.  4,  c.  69,  and  7  &  8  Vict. 
c.  29  (z)  ; 

5.  Rabbits  are  also  protected  by  day  and  night  wancM. 

when  in  warrens  or  breeding-grounds  {a) ; 

6.  Conies  are  not  included  in  the  enactments  as  ^^"^  "•"•• 

to  the  season  of  killing  game  (b)  ; 

7.  Rabbits  are  included  in  the  Poaching  Pre-  JJJJ].\^",^„ 

rention  Act  (c),  a<^'- 

The  right  of  persons  generally  to  kill  conies 
in  and  out  of  a  warren  has  already  been  treated 
of  in  an  earlier  part  of  this  Chapter  (rf). 

(u)  See  ante,  pp.  88—85. 

{a)  See  ante,  p.  124. 

{y)  See  ante,  pp.  155, 161, 163. 

(s)  See  ante,  pp.  257, 266. 

(a)  See  ante,  p.  295. 

\V)  See  ante,  pp.  12, 13. 

(p)  See  Chap.  XVII.,  post,  p.  299. 

(<0  See  ante,  p.  295. 
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Ch.  16. — Killing  Hares  and  Babbits, 


24  &  25  Vict 

c.9e. 

82.  Taking  or 
killing  harei 
or  rabbits  In 
warrens  bj 
night  (S.17) 
(Indictable). 


83.  The  like 
in  the  day- 
time (Id.) 


FORMS. 

For  that  he  the  said  A.  B.,  on  &c.,  at  &c.,  at  or  abont  Uie 

hour  of ,  in  the  night  of  the  same  day  [or  tfaioe  boon 

before  snnrise,  or  at  the  ease  may  hel  nnlawfolly  and  vllfDQj 
did  take  [or  kill]  three  hares  \or  rabbits]  then  in  a  certain 
warren  and  ground  of  one  \pr  the  said]  C.  D.  there  sitnate, 
then  lawfully  used  for  the  breeding  and  keeping  of  hares  [or 
rabbits],  contrary,  &c. 

For  that  yon  \pr  he  the  said  A.  B.]  on  &c.,  at  &c.,  nnlawfoDj 
and  wilfully  in  the  daytime  of  the  same  day,  to  wit,  about  the 

hour  of o'clock  in  the  — ^  noon,  did  take  \pr  kill] 

certain  hares  \or  rabbits],  to  wit,  three  hares  \or  rabbits],  then 
and  there  found  in  a  certain  warren  \ot  ground]  of  one  R  F. 
there  situate,*  then  lawfully  used  for  the  breeding  and  keeping 
of  hares  \pr  rabbits]  \in  tlie  oatt  of  rabbits,  adding,  "not 
being  any  sea-bank  or  river-bank  in  the  county  of  Lincoh  so 
far  as  the  tide  extended,  or  within  one  furlong  of  such  bank'*], 
contrary,  &c. 


For  that  you  [or  ho  the  said  A.  B.]  on  &c.,  at  &c.,  unlawfnllj 


84.  Setting 
snarM  for 

taking  bares,    and  wilfully  did  set  [or  use]  a  certain  snare  [or  engine],  to  wit 
nnaiiZT'  >  for  the  purpose  of  then  and  there  taking  hares  [er 

rabbits]  in  a  certain  warren  [or  ground]  of  one  £.  F.  there 
situate  [Sgc.f  follow  from  the  asterisk^  in  tlie  last  form]. 
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CHAPTER  XVII. 

THE  POACnma  prevention  act,  1 862,  25  &  26 
VICT.  c.  1 14  (united  kingdom). 

This  act,  intituled  "  An  Act  for  the  Prevention  PreUminaiT 
of  Poaching,"  which  received  the  rojal  assent  on 
the  7th  August,  1862,  and  is  applicable  to  each 
part  of  the  United  Kingdom,  recited  that  '^  it  is 
expedient  that  the  laws  now  in  force  for  the  better 
detection  and  prevention  of  poaching  should  be 
amended;"  its  main  object  being  to  remedy  a 
serious  and  growing  evil — the  frequent  breaches 
of  the  peace,  and  often  murderous  assaults,  com- 
mitted by  poachers  who  go  about  in  certain  districts 
of  the  country  in  organized  gangs  to  plunder 
game  from  land  where  they  have  no  colour  of 
right  so  to  trespass,  and  to  give  to  game  somewhat 
the  same  protection  of  the  laws  which  is  given  to 
other  property. 

The  defect  or  anomaly  was,  so  long  ago  as  Dtfectain 
1845-46,  in  the  Report  of  the  Committee  on  the 
Game  Laws,  pointed  out,  for  they  resolved  in  the 
19th  resolution  that  it  was  their  opinion  "  that  the 
powers  of  constables  should  be  better  defined  and 
enlarged  in  regard  to  the  search  and  detention  of 
persons  foimd,  under  suspicious  circumstances, 
with  game  in  their  possession."    Also,  in  Decem- 


act 
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ber,  1861 5  the  evils  resulting  from  that  defect  in 
Memorial  of    law  wcre  detailed  in  a  memorial  (a)  addressed  by 

chief  con*  t  •    /•  t  •  •        • 

stables.  the  chief  constables  of  twenty-eight  counties  in 
England  and  Wales  to  the  Secretary  of  State  for 
the  Home  Department. 

Scope  of  25         In  endeavourins:  to  attain  the  desired  object— 

c.  114.  the  "  Prevention  of  Poaching," — ^the  statute  25  & 

26  Vict.  c.  114,  does  not  alter  or  repeal  any  of 
the  previous  game  laws,  but  provides  a  cumula* 
tive  remedy. 

oiijcct  of  the  To  use  the  words  of  Erie,  C.  J.,  in  the  case  of 
Brown  v.  Turner  (A),  the  legislature  intended  by 
this  act "  to  give  larger  powers  "  than  under  the 
old  acts,  ^^  if  it  had  been  requisite  to  a  conviction, 
that  the  party  should  have  been  seen  upon  the 
land,  the  former  Grame  Act  would  have  been 
sufficient  In  Scotland  and  Ireland  there  are, 
in  the  13  Geo.  3,  c.  54,  s.  3,  and  27  Geo.  3,  c.  35, 
ss.  6,  9,  enactments  creating  a  similar  offence- 
unlawful  possession  of  game — to  that  in  25  &  26 
Vict.  c.  114,8.  2. 

Doiignof  the  The  design  of  the  statute  being  for  the  better 
discovery  of  offenders  and  preventing  the  sale  of 
the  ill-gotten  property  fuid  the  further  use  of  the 
implements  used  in  its  capture,  by  giving  to 
constables  a  permissive  power,  which  previously 
none  but  the  owners  and  occupiers  of  land  and 
their  gamekeepers  possessed  (and  then  only  when 
the  offenders  were  on  the  lands  trespassed  upon 


(a)  See  Appendix,  No.  III.,  p.  478. 

(ft)  82  L.  J.  (N.  S.)  M.  C.  101 ;  27  J.  P.  103. 


act. 
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and  had  game  in  their  possesftion,  or  hj  night  on  scope  of  25 
roads  (c)  ),  to  search  persons  found  in  highways  c.  114. 
suspected  of  coming  from  land  where  they  have 
been  trespassing,  and  having  game  unlawfully 
obtained  in  their  possession ;  and  if  game,  guns, 
nets,  &C.5  be  found,  to  seize  and  detain  the  same, 
and  to  take  proceedings  against  the  parties  before 
justices  for  the  penalty  thereby  incurred.  coiMtrnction 

In  the  notes  to  the  principal  enactment  {d)  the 
author  embodied  in  the  first  edition  of  this  act 
what  he  submitted  was  its  proper  legal  construc- 
tion, and  that  opinion,  it  is  gratifying  to  observe, 
was  confirmed  in  the  first  case  under  the  act  It 
may  be  observed  that  the  statute  practically  con* 
tains  analogous  and  neither  more  nor  less  stringent 
provisions  than  before  attached  to  the  unlawful 
possession  of  marine  stores,  old  metals,  venison, 
deer,  sahnon,  trees,  fruits,  dogs,  ^vreck,  and  naval, 
ordnance  and  victualling  stores,  by  several  recent 
acts  of  parliament, — the  person  possessing  any  of 
these  being  required  to  satisfy  a  justice  that  he 
came  lawfiilly  by  them ;  in  other  words,  "  the 
mere  finding  the  articles  under  such  circumstances 
is  under  this  act  presumptive  evidence  of  guilt, 

(f)  Soe  1  &  2  Will,  i,  c.  32,  s.  3C,  as  to  the  day-time  (ante, 
p.  16S),  and  9  Geo.  4,  c.  69,  s.  2  (ante,  p.  2G3),  as  to  the  night- 
time; also  7  &  S  Vict.  c.  29,  s.  1  (ante,  p.  266;,  as  to  appre- 
heniicAi  on  public  roads  bj  adjoining  owners  or  occnpiers,  these 
two  latter  acta  being  applicable  to  the  United  Kingdom.  As  to 
Scotland,  see  2  &  3  Will.  4,  c  68,  a.  5,  and  13  Geo.  3,  c.  54,s.  3 
(Gbap.  XX.).  As  to  Ireland,  see  10  WilL  3,  c.  8,  s.  15;  27 
Geo.  3,  c.  35,  ss.  6,  9  (Chap.  XXT.}. 

id)  See  post,  pp.  806—313. 
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Scope  of  n    unless  the  party  suspected  gi^e  a  reasonable  ao- 
C'  "*•  count  how  he  came  by  them  "  (e). 

It  will  be  convenient  to  divide  this  Chapter  into 
these  divisions : — 

1.  The  Act  25  §•  26  Vict.  c.  114,  infra. 

2.  Decisions  of  the  Superior  Courts,  p  316. 

3.  Procedure  for    Penalties    throughout   the 

United  Kingdom,  p.  326. 

4.  Forms,  p.  331. 


1.  The  Act  25  &  26  Vict.  cap.  114. 
1.  Theact  Sect.  1.  **  The  word  *  mme '  in  this  act  shall 

2ft  &  26  Ylct. 

e.114.  for  all  the  purposes  of  this  act  be  deemed  to 

tion^to^:  include  any  one  or  more  hares,  pheasants,  part- 

"Game.-       ridgcs,  eggs  of  phecLsants  and  partridges,  wood' 

cocks,  snipes,   rabbitfi,    grouse,  black  or  moor 

game,  and  eggs  of  grouse,  black  or  moor  game; 

"jmuces.-         **  And  the  words  *  justice '  and  'justices'  in  this 

act  shall,  unless   otherwise  provided  for,  mean 

respectively  a  justice  and  justices  of  the  peace 

respectively  of  or  for  the  county,  riding,  division, 

liberty,  city,  borough,  or  place   in  which  any 

game,  gun,  part  of  gun,  net,  snare,  or  engme 

after  mentioned  shall  be  found." 

•  Game.**  This  definition  of  game,"  as  will  be  seen  bj 

reference  to  the  introduction  (/),  is  much  more 

extensive  than  has  yet  been  given  to  it ;  the  words 

(d)  Per  Erie,  C.  J.,  in  Brown  y.  TWrnw,  32  L.  J.  (N.  S.) 
M.  C.  107;  27  J.  P.  108. 
(/)  See  ante,  p.  3. 
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here  printed  in  italics  being  new.    The  Revenue  ss  *  96  viet 
Act,  23  &  24  Vict.  c.  90  (ff\  has  classed  wood-  *""*'■•*• 
cocks,  snipes  and  rabbits  in  the  category  with  game. 
pheasants,  &c.    ''Bustards"  are  omitted  in  the 
present  act. 

The  game  may  have  been  taken  in  another  JJjJJ^'j^ 
jurisdiction  than  that  where  it  was  found  on  search- 
ing the  offender,  as,  for  instance,  where  the  road  is 
near  the  boimdary  line  of  two  or  more  counties  or 
a  borough  (/t). 

Sect.  2.  ''  It  shall  be  lawful  for  any  constable  Power  to 
or  peace  officer  in  any  county,  borous^h,  or  place  Marebper- 

•      r«        X  -D  -A  •  /  T     1      J     •  V-   i:  ""Without 

m  Great  Britain  and  Ireland,  m  any  highway,  wanant,in 
street,  or  public  place,  to  search  any  person  whom  JJJ^ 
he  may  have  good  cause  to  suspect  of  coming  **'^^** 
from  any  land  where  he  shall  have  been  unlaw-  sect  2. 
fully  in  search  or  pursuit  of  game, 

or  any  person  aiding  or  abetting  such  person, 

''  And  having  in  his  possession  any  game 
unlawfully  obtained,  or  any  gun,  part  of  gun,  or 
nets  or  engines  used  for  the  killing  or  taking 
game; 

''  And  also  to  stop  and  search  any  cart  or  other 
conveyance  in  or  upon  which  such  constable  or 
peace  officer  shall  have  good  cause  to  suspect  that 
any  such  game  or  any  such  article  or  thing  is  being 
carried  by  any  such  person; 

*'  And  should  there  be  found  any  £^ame  or  any  if  game,  &c. 

fi  .  found,  to  Ob- 

such  article  or  thing  as  aforesaid  upon  such  per-  J;|^;"°»- 

son,  cart  or  other  conveyance,  to  seize  and  detain 

(g)  See  ante,  p.  7S. 

(h)  See  post,  as  to  the  constable's  authoritr,  p.  806. 


moas. 
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35  k  86  Vict,  such  game,  article,  or  thing ; — and  such  constable 

or  peace  oiScer  shall  in  such  case  apply  to  some 

Hcize  g&me,     lusticc  01  the  pcace  for  a  sonunons  citincc  such 

If  found  ou        •'  ^  ,        .  ® 

warehi         person  to  appear  before  two  justices  of  the  peace 

assembled  in  petty  sessions,  as  provided  in  the 

eighteenth  and  nineteenth  of  her  present  majesty, 

chapter  one  hundred  and  twenty-six,  section  ninej 

as  &r  as  regards  England  and  Ireland, — ^and  be* 

fore  a  sheriff  or  any  two  justices  of  the  peace  in 

Scotland ; 

andifonuw.      ^^  And  if  such  person  shall  have  obtained  such 

t^iMd,pe»     game  by  imlawfully  going  on  any  land  in  search 

"*  ^  or  pursuit  of  game,  or  shall  have  used  any  such 

article  or  thing  as  aforesaid  for  unlawfully  killing 

.  or  taking  game,  or  shall  have  beeu  accessory 

thereto,  such  person  shall,  on  being  convicted 

'thereof,  forfeit  and  pay  any  sum  not  exceeding 

five  pounds,  and  shall  forfeit  such  game,  guns, 

parts  of  guns,  nets,  and  engines, — and  the  justices 

shall  direct  the  same  to  be  sold  or  destroyed, — and 

the  proceeds  of  such  sale,  with  the  amount  of  the 

penalty,  to  be  paid  to  the  treasurer  of  the  county 

or  borough  where  the  conviction  takes  place ; 

'^  And  no  person  who,  by  direction  of  a  justice 
in  writing,  shall  sell  any  game  so  seized  shall  be 
liable  to  any  penalty  for  such  sale. 

^'  And  if  no  conviction  takes  place,  the  game  or 

any  such  article  or  thing  as  aforesaid,  or  the  valae 

thereof,  shall  be  restored  to  the  person  &om  whom 

it  had  been  seized." 

38  &  w  Vict.      By  the  stat  38  &  39  Vict  c.  47,  it  is  enacted, 

xoeonitabie   that  from  and  afler  the  1st  October,  1875,  it  shall 

appointed 
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not  be  lawful  for  any  constable  appointed  under  »•*  » vict. 
and  in  terms  of  the  act  of  parliament  of  Scotland^  004^  scotch 
passed  in  the  year  IGl?,  intituled  ''  Anent  the  ms^mi, 
justices  for  keeping  of  the  king's  majesty's  peace  ^^^ 
and  their  constables,"  or  of  the  act  of  the  said  MdpesM 
parliament  passed  in  the  year  1633,  intituled  \h^£\&^ 
*^  Ratification  of  the  acts  made  in  favour  of  the 
justices  of  the  peace  and  their  constables  and  com* 
mission  to  the  lords  of  secret  council  there  anent/' 
or  of  the  act  of  the  said  parliament  passed  in  the 
year  1661,  intituled  ''  Commission  and  instruction 
to  the  justices  of  peace  and  constables/'  to  exercise 
any  of  the  powers  conferred  on  constables  and 
peace  officers  by  the  act  25  &  26  Vict.  c.  114. 

The  authority  of  county  police  constables  in  Kxtentof 
Enfi^land  extends  to  liberties  and  franchises,  and  coMtabiw* 
detached  parts  of  other  counties  locally  situated 
within  their  own  county,  and  also  to  any  adjoin- 
ing county  (2  &  3  Vict.  c.  93,  ss.  8,  27  ;  3  &  4 
Vict.  c.  88,  s.  2 ;  21  &  22  Vict.  c.  68,  ss.  1,  2), 
as  well  as  to  any  borough  within  their  county 
(19  &  20  Vict.  c.  69,  s.  6).  Borough  constables 
have  likewise  authority  in  the  coimty  in  which 
the  borough  is  situated,  in  any  county  within 
seven  miles  of  the  borough,  and  in  all  liberties  in 
such  counties  (5  &  6  Will.  4  c.  76,  s.  76).  Parish 
constables  have  the  like  authority  as  county  con- 
stables, except  in  boroughs  (5  &  6  Vict.  c.  109, 
s.  15).  As  to  the  powers  of  the  metropolitan 
police  constables,  see  2  &  3  Vict.  c.  47,  s.  5. 
Although  the  enactment  is,  in  general  terms,  "  any 
constable"  in  '^awy  highway"  may  search,  &c., 
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S5  ft  26  Vict 
cU4. 
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constable. 
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Uriaad. 

Search  perdon 
•napectedof 
coming  from 
land. 


Reareh  pcmon 
suapectedof 
being  alder 
or  abettor. 


it  Is  doubtless  intended  that  he  shall  execute  the 
powers  given  him  only  in  those  places  in  which 
he  can  legally  act  under  the  provisions  of  the  acts 
regulating  his  appointment  and  duties. 

Independent  of  this  enactment  an  aider  and 
abettor  would  have  been  punishable  in  England 
under  11  &  12  Vict.  c.  43,  s.  5^  and  in  Ireland 
under  14  &  15  Vict  c.  93,  s.  22  (which  is  applied 
to  this  act  by  sects.  3, 4  {i)  ),  if  he  had  game,  &c. 
in  his  possession.  By  the  general  law  ail  persons 
present  at  the  commission  of  the  misdemeanors 
under  this  act  would  and  may  be  described  as 
principals  in  the  offences,  and  dealt  with  as  such. 

By  this  enactment,  a  constable  is  authorized  to 
do  the  following  things : — 

1.  In  any  highway,  street,  or  public  place,  to 

search  any  person  whom  he  suspects  both 
of  coming  from  any  land  (whether  he  is 
seen  or  not  there),  where  he  has  been  tin- 
lawfully  in  search  or  pursuit  of  game,  and 
of  having  possession  of  any  game  unlaw- 
fully obtained,  or  any  guns,  nets,  &C) 
which  have  been  or  are  usually  used  for 
kilUng  or  taking  game ; 

2.  In  any  highway,  &c.,  to  search  any  person 

whom  he  suspects  of  aiding  and  abetting 
some  other  person  he  suspects  both  of 
coming /rom  any  land,  where  such  last- 
mentioned  person  has  been  unlawfully  in 
search  or  pursuit  of  game,  and  (the  aider) 


(0  Seo  post,  p.  818, 
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of  having  possession  of  any  game  unlaw-  ^^^  ^*^ 
fully  obtained,  or  any  guns,  nets,  &c.,  which 
have  beeYi  or  are  usually  used  for  killing  or 
taking  game; 

3.  In  any  highway,  &c.,  to  stop  and  search  any  Bearch  cart, 

cart  or  conveyance,  in  which  he  suspects  nwpected  of 

•^  ■■  oomiog  from 

any  game,  or  any  guns,  nets,  &c.,  are  being  !««»• 
carried  by  the  person  he  suspects  of  coming 
from  any  land,  where  he  has  been  unlaw* 
fully  in  search  or  pursuit  of  game ; 

4.  In  any  hifirhway,  &c.,  to  stop  and  search  any  Beuch  cart. 

cart  or  conveyance  m  which  he  suspects  smipectedof 

,  being  aider 

any  game,  or  any  guns,  nets,  &c.,  are  being  orabcuor. 
carried  by  the  person  he  suspects  of  aiding 
and  abetting  some  other  person  he  suspects 
of  coming  from  land,  where  he  has  been 
unlawfully  in  search  or  pursuit  of  game ; 

5.  To  seize  and  detain  the  game,  guns,  nets,  &c.,  seize  game, 

which  he  may  find  upon  the  person  he  «"'»''^**'*^- 
suspects  of  coming  yrofn  the  land,  or  upon 
the  person  aiding  him,  or  in  the  cart  in 
which  it  is  carried  by  either  of  them,  and 
apply  [within  three  calendar  months  in 
England  and  Scotland,  and  six  calendar 
months  in  Ireland]  to  a  justice,  for  the 
jurisdiction  where  he  finds  the  game,  &c., 
for  a  summons  against  the  offender,  to 
appear  before  two  justices  of  the  same 
jurisdiction. 
For  form  of  information  and  summonses,  see 
Forms,  Nos.  86,  87  (A). 

(A)  See  post,  pp.  831,  332. 
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ss&3evict.      It  will^  therefore,  be  seen  that  the  principal 
c  114,  ■.  a.     j.g|^Qu  g),,  ^g  constable  aearchins:  a  party  or  a 

ReMons  for  *        "^       . 

congtabieis  conveyance,  and  seizing  and  detaining  the  game, 
&c.,  is,  that  he  has  ^'  good  cause  to  suspect  ^^  such 
party  of  having  been  engaged  in  poaching,  t.  e,, 
^^  coming  from  any  land  where  he  shall  have  been 
unlawfiilly  in  search  or  pursuit  of  game ;  ^  and  of 
having  game,  guns,  &c.,  in  his  possession ;  and 
accordingly  it  has  been  held  that  it  is  not  essen- 
tial that  the  party  should  have  been  actually  seen 
upon,  or  coming  out  of,  land  (/).  Whether  his 
suspicions  arise  from  his  own  observations,  or  from 
information  derived  from  others,  is  immaterial. 
The  constable  may  make  the  search  in  a  highway, 
&c.,  at  a  distance  from  the  place  where  the 
offender  has  trespassed,  and  may  pursue  and  fol- 
low him  till  a  convenient  opportunity  ofifers  for 
the  search,  provided  it  be  made  within  the  con- 
stable's district,  of  which  we  have  already 
treated  (m).  Actual  search  of  the  person  is  not 
necessary  if  the  constable  see  game  on  the  offender. 

"  Any  land."  The  words  "  any  land  "  will  embrace  land  out 
of  as  well  as  within  the  constable's  district,  and 
other  than  the  place  where  the  offender  is  searched 
or  the  conveyance  is  stopped,  as  the  poaching  of 
the  game  and  the  seizure  will,  in  many  cases, 
take  place  in  different  counties  or  districts,  the 
justices' jurisdiction  attaching,  as  w411  be  seen  by 

(Z)  Bronm  t.  Ttimer,  32  L.  J.  (N.  S.)  M.  C.  106;  7  L  T., 
N.  8.  103;  JStam  t.  BotteHU,  33  L.  J.  (N.  S.)  M.  C30; 
8  L.  T.,  N.  S.  272;  FulUr  v.  Aeftland,  27  J.  P.  406. 

(m)  Sec  ante,  p.  805. 
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sect.  1,  supra,  only  to  the  place  where  the  seizure  «  *  m  vict. 
IS  made. 

The  expression  **  unUttofully  in  search  or  pitr-  *•  rniaw- 
suit  of  game  "  means  a  trespass  by  the  offender  on  ^^^' 
the  landj  of  which  he  is  neither  the  owner,  or 
occapier,  nor  tlie  gamekeeper,  or  servant  of  either, 
nor  having  any  bondjide  right  to  kill  the  game 
thereon  ;  the  trespass  being  also  without  the  con- 
sent of  the  owner,  or  of  any  person  having  the 
right  of  killing  the  game  there,  or  of  any  person 
having  any  right  to  authorize  the  offender  to 
enter  or  be  upon  the  land  for  the  purpose  of 
searching  for  or  pursuing  game  (n)  (see,  as  to 
England,  1  &  2  Will.  4,  c.  32,  s.  30 ;  as  to  Scot- 
land, 2  &  3  Will.  4,  c.  68,  Chap.  XX. ;  as  to 
Ireland,  Chap.  XXL).  The  onus  of  proving  onus  of  proof. 
any  of  these  exceptions  and  exemptions,  when 
alleged  by  way  of  defence,  will  lie  on  the  defen- 
dant {o) ;  and  so,  indeed,  will  any  other  defence  set 
up  to  rebut  the  presumption  which  arises  on  the 
evidence  of  the  constable  and  his  witnesses,  if  any, 
for  (as  observed  by  Erie,  C.  J.,  in  Brown  v. 
Turner  (p)),  he  must  give  a  reasonable  account 
how  he  came  by  the  game,  &c.  The  expression  oame  uuiuw. 
*'game  unlawfully  obtained,"  means  likewise  taimd. 
game  obtained  by  such  trespass  on  the  land  from 
which  the  offender  is  suspected  of  coming,  or  on 
any  other  land. 

(n)  Hally.  £nox,  33  L.  J.  (N.  S.)  M.  C.  1;  9  L.  T.,  N.  S. 
880. 
(0)  See  ante,  p.  244. 
Cp)  32  L.  J.  (N.  S.)  M.  C.  IOC ;  7  L.  T.,  N.  S.  loy. 
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and  detain 
offender. 


No  game 
found. 


25  k  26  Vict  The  power  to  search  the  suspected  persons  and 
constiibie  ^arts  may  be  exercised  either  by  day  or  by  night, 
SJ'^OTnfght!  there  being  no  restriction  as  to  time  in  the  act; 
but  the  constable  cannot  arrest  the  supposed 
offender^  or  detain  him  longer  than  is  necessary 
for  the  purpose  of  the  "  search "  (to  stop  and 
detain  him  being  incident  to  the  ^  search,"  and 
justifiable  if  no  unnecessary  violence  is  used)  {g), 
even  should  game,  &c.,  be  found  on  him,  and  his 
name  be  unknown,  and  he  should  re&se  on  de- 
mand to  disclose  it.  He  can  be  summoned  by  a 
description  of  his  person,  or  a  warrant  can  be 
issued  in  the  first  instance. 

If  no  game,  or  nets,  &c.,  are  found  upon  the 
search,  the  constable  will  not  apply  for  a  justice's 
summons. 

The  18  &  19  Vict.  c.  126,  s.  9  (r),  here  re- 
ferred to,  which  generally  applies  to  England 
only,  will  be  found  later  in  the  Chapter,  as  well  as 
the  procedure  in  Scotland  (5). 

Practically  there  appear  to  be  created  by  the 
section  three  ofiences  of  which  offenders  so  searched 
may  be  convicted  :— 

1.  Having  obtained  the  game  unlawfiilly  by 
trespass,  as  explained  supra ; 

2.  Having  used  the  gun,  nets,  &c.,  for  unlaw- 
fully killing  or  taking  game ; 

3.  Having  been  accessory  to  either  of  these 
offences. 

(q)  R  V.  Amyt  R.  &  R.  C.  C.  600. 
(r)  See  post,  p.  329. 
(«)  See  post,  p.  829. 


The  offciiooi 
created  by 
tbeact. 
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The  special  ingredients  of  each  of  these  offences,  25  &  s«  yict 
in  respect  of  the  offender  charged,  will  be  the  in-j^^^j, 

following : ®*  oHencw. 

Offence  1.  Being  found  on  a  highway,  &c.,  and  oame  found 
searched  by  a  constable,  and  suspected  by  vearched. 
him  of  coming  from  land  where  the  offender 
has  been  imlawfully  in  search  or  pursuit 
of  game,  and  game  being  found  either  in 
his  personal  possession  or  in  a  cart  accom- 
panying  hiin,-^lucli  game  the  convicting 
justices  deem  the  offender  to  have  obtained 
by  imlawfully  going  on  the  same  or  on 
other  land. 

Offence  2.  Being  found  in  a  highway,  &c.,  and  aun^ueti^dte. 
searched  by  a  constable,  and  suspected  by 
him  of  coming  from  land  where  the  offender 
has  been  unlawfully  in  search  or  pursuit  of 
game,  and  any  gun,  nets,  or  engines,  &c., 
ordinarily  used  for  killing  or  taking  game, 
being  foimd  either  in  his  personal  posses- 
sion or  in  a  cart  accompanying  him, — 
which  gun,  nets,  &c.,  the  convicting  justices 
deem  the  offender  to  have  used  for  unlaw- 
fully killrDg  or  taking  game  on  the  same 
or  on  other  land. 

Offence  3.  Being  found  in  a  highway,  &c.,  and  oam6,  guu, 
searched  by  a  constable,  and  suspected  by  found  on 
him  of  aiding  or  abetting  some  other  per-  abettor, 
son,  suspected  of  coming  from  land  where 
such  other  person  has  been  unlawfully  in 
search  or  pursuit  of  game,  and  any  game 
(wherever  obtained),  or  any  guns,  nets,  &c., 
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being  found  either  in  the  personal  posses- 
sion of  such  other  person  or  the  offender 
(the  aider )>  or  in  sl  cart  accompanying 
either, — ^the  convicting  justices  deeming 
the  offender  to  have    been    aiding   and 
abetting  such  other  person,  and  accessoiy 
to  his  offence  of  unlawfiilly  being  on  land, 
or  of  using  guns,  nets,  &c. 
The  justices  must  necessarily  be  the  sole  judges 
of  the  bona  fides  of  the  constable's  proceedings 
(he  being  competent  to  give  evidence),  and  of  the 
reasonableness  of  his  grounds  of  suspicion  against 
the  defendant,  who  is  incompetent  as  a  witness; 
and  in  determining  the  case  they  are  to  apply  the 
ordinary  rules  of  evidence,  and  may  infer,  in  the 
absence  of  any  rational  explanation,  from  the  sur- 
rounding circumstances,  that  the  person  chaiged 
has  conunitted  the  offence  imputed  to  him,  the 
rule  in  these  summary  convictions  being  that  a 
conviction  will  be  supported  if  there  is  such 
evidence  as  would  have  been  sufficient  to  have 
been  left  to  a  jury  supposing  the  act  had  directed 
a  trial  before  a  jury  (f).     The  procedure  («)  and 
form  of  conviction.  No.  91,  are  given  below  (x). 

The  provisions  of  the  act  being  of  a  cumulative 
character,  the  offender  will,  in  addition  to  the 
penalty  and  forfeiture  here  imposed,  be  liable  in 


(0  Per  WiUiam,  J.,  In  JBrorcn  r.  Turner,  27  J.  P.  103; 
Okc's  "  Synopsis/'  12th  ed.,  p.  164 ;  Cornwall  t.  Sanderh  ^ 
L.  J.  (N.  S.)  M.  C;  7  L.  T.,K.  S.  856. 

(«)  See  post,  p.  326. 

(jb)  See  post,  p.  384. 
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some  cases^  by  the  usual  prosecutions^  if  the  muw  vict. 
evidence  should  warrant  a  conviction,  to  other 

Other  penal* 

penalties,  in  the  previous  acts,  for  instance,  for  tice  locumd. 
trespassing  (1  &  2  Will.  4,  c.  32,  s.  30,  Chap. 
YIII.),  for  killing  without  a  licence  (Id.  s.  23, 
Chap.  IX.,  and  23  &  24  Vict  c.  90,  s.  4,  Chap, 
y.),  for  taking  game  out  of  season  (1  &  2  Will. 
4,  c.  32,  s.  3,  Chap.  III.),  as  well  as  to  imprison- 
ment under  the  Night  Poaching  Acts  (Chap. 
XY.).  See  further  Chap.  XX.  as  to  Scotland,  and 
Chap.  XXI.  as  to  Ireland. 
Any  one  iustice,  whether  he  be  one  of  the  con-  Diwction  to 

...  ...  tell  game, 

victing  justices  or  not,  after  an  adjudication  of 
forfeiture  of  the  game,  guns,  &c.  has  been  made 
by  the  convicting  justices,  may,  in  writing,  direct 
any  person  to  sell  the  game;  and  the  provision  in 
this  section  will  indemnify  the  seller  from  the 
penalties  under  the  previous  laws  for  selling  game 
without  the  requisite  licences  (y).  For  form  of 
direction  see  Form  No.  93  (z). 

Sect.  3.  '^  Any  penalty  under  this  act  shall  be  Reoovery  of 
recovered  and  enforced  in  England  in  the  same  ^^j^*** 
manner  as  penalties  under  the  act  first  and  second 
William  the  Fourth,  chapter  thirty-two, — and  in 
Scotland  undar  the  act  second  and  third  William 
the  Fourth,  chapter  sixty-eight, — ^and  in  Ireland 
under  the  Petty  Sessions  (Ireland)  Act,  1851,  token 
not  otherwise  directed  in  this  actJ^  (a) 

Sect.  4*  "  The  powers  and  provisions  of  the  act  Provisions  of 

'^  ^  11  &  19  Vict, 

(y)  See  ante,  pp.  218,  227. 
(s)  See  poet,  p.  335. 
(a)  See  the  procedure,  poet,  p.  826. 

O.  P 


bj  oertiorwi. 
S«ct.  6. 
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S5  ft  S6  vteL  of  the  eleventh  and  twelfth  years  of  her  present 
c.  4t  extend-  ™*j®8ty,   chapter  forty-three,    shall  extend  and 
ed to thitact.  apply  to  this  act,  and  to  ail  proceedings,  matters, 
and  things  to  be  taken,  had  and  done,  and  to 
all  persons  to  be  proceeded  against  or  taking  pro- 
ceedings under  this  act "  (b). 
Ko  oonrio.         Scct.  5.  ''  No  conviction  or  order  made  under 
qoMhed  for    tlus  act,  or  adjudication  made  on  appeal  therefrom, 
or  rMQOTed     shall  bc  Quashcd  for  want  of  form,  or  be  removed 
by  certiorari  or  otherwise  into  any  of  her  majesty's 
superior  courts  of  record ; — and  no  warrant  of  com- 
mitment shall  be  held  void  by  reason  of  any  defect 
therein,  provided  it  be  therein  alleged  that  the 
party  has  been  convicted,  and  there  be  a  good  and 
valid  conviction  to  sustain  the  same." 

This  section  is  precisely  similar  to  1  &  2  WilL  4, 
c.  32,  s.  45,  as  to  England  (c);  2  &  3  WiU.  4, 
c.  68,  s.  15,  as  to  Scotland  (d). 
Power  of  ap.  Scct.  6.  ''  Any  person  who  shall  think  himself 
aggrieved  by  any  such  summary  conviction  may 
appeal  to  the  next  court  of  general  or  quarter 
sessions  which  shall  be  holden  not  less  than  twelve 
days  after  the  day  of  such  conviction  for  the 
county,  riding,  division  or  borough  wherein  the 
cause  of  complaint  shall  have  arisen, — 
yoticMof  ap-      '^  Provided  that  such  person  shall  give  to  the 

peal  and  re-  ,.  ...  .,.  p  «  i 

cogniamoei.  compiamaut  a  notice  m  writing  ot  such  appeal, 
and  of  the  cause  and  matter  thereof,  within  three 
days  after  such  conviction,  and  seven  clear  days  at 

(^)  See  the  procedure,  post,  p.  826. 

(0)  See  ante,  p.  260. 

(<0  See  Chap.  XX.,  post,  p.  400. 
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the  least  before  i^iich  sessions^  and  sball^  within  36&26vict. 
three  days  enter  into  a  recognizance,  or  bond  of 


caation  in  Scotland,  with  a  sufficient  surety,  before 
a  justice  of  the  peace,  conditioned  personallj  to 
appear  at  the  said  sessions,  and  to  try  such  appeal, 
and  to  abide  the  judgment  of  the  court  thereupon, 
and  to  pay  such  costs  as  shall  be  awarded  by  the 
court; — 

^  And  the  court  at  such  sessions  shall  hear  and  sa«iomto 
.determine  the  matter  of  appeal,  and  shall  make  appeaL 
such  order  therein,  with  or  without  costs  to  either 
party,  as  to  the  court  shall  seem  fit,  and  shall,  if 
necessary,  issue  process  for  enforcing  such  judg- 
ment," 

This  section  is  like  1  &  2  Will.  4,  c.  32,  s.  44,  Appeal  to 

7  7  7  iuperior 

as  to  England  (e);  2  &  3  Will.  4,  c.  68,  s.  14,  court. 
as  to  Scotland  (/) ;  and  14  &  15  Vict.  c.  93,  s.  24, 
as  to  Ireland ;  notwithstanding  sect.  42  says  it 
shall  not  apply  to  the  Grame  Acts.  There  is  another 
appeal  which  is  given  to  the  defendant  in  England 
and  Ireland,  as  well  as  to  the  constable,  t.  e., 
to  a  superior  court,  if  the  justice's  determination 
rests  on  a  question  of  law  only,  under  20  &  21 
Vict.  c.  43  ;  but  the  appeal  to  quarter  sessions 
will  thereby  be  abandoned  (y).  It  is  expressly 
enacted  that  the  act  shall  not  apply  to  Scotland  (A). 


(e)  See  ante,  p.  248. 

(/)  See  Cbap.  XX.,  post,  p.  401. 

(^)  See  ante,  p.  240. 

{h)  Sect  16. 
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S.  DeeuionM 
of  the  dupe- 
rior  OoufU. 


IsltneoeBBaiy 
that  the  per- 
aoDS  charged 
should  be 
•eea  coming 
from  land. 


Brown  v. 
Turner. 


2.  Decisions  of  the  Superior  Courts. 

There  have  been  various  decisions  of  the  su- 
perior courts  upon  cases  under  the  act  25  &  26 
Vict  c.  114^  submitted  to  them  by  the  justices 
pursuant  to  20  &  21  Vict.  c.  43^  upon  different 
points  of  law  arising  under  it.  The  first  point 
that  arose  was,  whether  it  is  essential  to  a  convio* 
tion  that  the  persons  charged  should  have  been 
actually  seen  upon,  or  coming  out  of,  land  where 
they  were  in  pursuit  of  game ;  and  it  was  held  in 
the  negative  by  the  Common  Pleas  in  the  case  of 
Brown  and  others  v.  Turner,  on  January  24th, 
1863,  and  confirmed  by  the  Queen's  Bench  in 
Evans  v.  Botterilly  on  April  29th,  1863,  and 
Fuller  V.  Newland,  on  June  3rd,  1863; — ^the 
courts  holding,  that  the  justices  may  infer,  finom 
the  circumstances  and  fiu^ts  of  the  case  as  proved 
before  them,  whether  or  not  the  accused  had  been 
unlawfiilly  on  land  in  the  pursuit  of  game. 

The  facts  in  the  first  case.  Brown  and  others  v. 

Turner  (t),  before  the  Court  of  Common  Fleas, 

will  sufficiently  appear  in  the  judgment  of  the 

Chief  Justice    Erie,  which,  with  that   of  Mr. 

Justice  Williams,  we  give  in  extenso  (J)i — 

Erie  J  C.  J. — ^This  is  an  appeal  from  a  oonviction  bj  jostioea 
under  the  2nd  section  of  Uie  New  Game  Act,  26  &  26  Vict 
c  114.  There  are  four  appellants,  and  as  to  three  of  them  I  am 
of  opinion  that  the  conriction  should  be  confirmed.  The  2nd  sec- 


(«)  32  L.  J.  (N.  S.)  M.  C.  106;  27  J.  P.  103 ;  S.  C^  sab  nom. 
B.  T.  TwnMT,  7  L.  T.,  N.  8.  683. 
(A)  From  27  J.  P.  108,  which  is  fuller  than  the  L.  J. 
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tioo  of  the  tUtate  eiiftctB^CHis  Lordship  here  stated  the  effect  OteiHom  *tf 
of  the  section,  which  is  g:iTeii  wupra  (A)  ).  Now  these  three  men  *^^^^ 
are  properly  eonricted,  notwithstanding  there  was  no  eyewitness  ^,^^01  t. 
that  thej  had  been  aetnall j  seen  on  any  huad  in  the  porsait  of  Twnnr, 
game.  I  am  of  that  opinion  on  a  principle  of  eTidenoe  well 
known  and  established — ^that  of  inference  arising  from  facts. 
The  justices  hare  as  mnch  right  to  apply  the  ordinary  rales  of 
eridence  in  this  respect^  and  to  infer  from  the  snironnding  cir- 
comstanoes  that  the  persons  charged  have  committed  the  offence 
imputed  to  them,  as  hare  any  other  tribunal.  Circnmstantial 
eridence  is  an  important  branch  of  the  law  of  eridence,  and  fre- 
quently to  be  relied  on  equally,  if  not  in  a  greater  degree,  than 
other  eridence.  /  am  elearlp  of  opinion  that  it  fcas  not  neeo$» 
MH>  for  a  eowvieHon  that  the  men  ihould  have  hoen  $een 
aetuallf  eommitting  the  offence.  The  circumstantial  eridence 
is  here  suiBciently  strong.  Four  men  were  seen  together  at  an 
early  hour  in  the  morning  of  Sunday  walking  on  the  high  road, 
one  of  whom,  upon  being  searched,  is  found  to  have  fife  dead 
wild  rabbits  upon  him  freshly  killed  and  still  warm.  Another  is 
shown  to  hare  sold  at  a  beer-house  a  wild  rabbit  early  that  mom-  . 
ing.  The  third  is  found  with  a  net  in  bis  pocket  suitable  for  taking 
rabbits,  with  rabbit's  fur  upon  it,  showing  it  had  been  recently 
used  for  taking  rabbits,  and  rabbit's  for  in  his  pockets,  and  fresh 
bkxid  upon  the  cuffs  of  his  coat.  All  these  were  circumstances 
to  be  laid  before  the  justices  with  the  riew  of  showing  that 
these  men  had  been  engaged  in  killing  rabbits,  and  strong  eri- 
dence from  which  they  might  infer  that  the  appellants  had  been 
mnlawftUif  on  some  land  in  the  pursuit  and  capture  of  rabbits. 
If  they  had  no  land  of  their  own  it  would  be  puerile  to  suppose 
that  they  stumbled  upon  six  rabbits  on  the  high  road,  and  had 
there  captured  them.  It  has  been  urged  that  the  1  &  2  Will.  4, 
c.  S2,  s.  30,  says,  **  If  any  person  whatsoeyer  shall  commit  any 
treapass  by  entering  or  being  in  the  day-time  upon  any  land  in 
search  or  pursuit  of  game,"  &c.  (/).  But  here  the  legiilature 
has  intentionallf  departed  from  that,  intending,  as  it  appears 
to  me,  to  give  larger  powers.  If  it  had  been  requisite  to  a 
eomvietion  that  the  party  should  actually  have  been  seen  upon 

{h)  See  ante,  p.  808. 

(/)  Query,  sect  81  or  86,  ante,  pp.  165, 168;  where  any  person 
shall  be  ^  found'*  on  any  land  he  may  be  apprehended,  &c. 
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JktMmtvf 
fhtSmptrUtr 
Otmrte. 

J9roiMT. 
Turner, 


JSvamr, 

BotttrUl 


the  lamd^  the  former  Otme  Act  womid  have  heem  m^/Seient* 
The  mere  finding  the  articlee  under  meh  eireumetaneee  it 
under  this  aet  presumptive  evidence  ef  guilt,  untea  the  partp 
tuepeeted  gave  a  reaeonable  aeeeunt  how  he  came  bg  them. 
I  do  net  thinh  it  is  neeessergfinordertommhe  out  the  ease,te 
prove  whose  property  the  rabkits  were^  as  in  mm  indictment 
for  laroeny.  With  respect  to  the  appellant  MUhauime,  I  do 
not  think  the  eridenoe  against  him  is  oonclnsive.  The  only 
evidence  against  him  is  that  he  was  seen  at  an  eariy  hoor 
in  the  morning  upon  the  high  road,  in  company  with  the  other 
three.  He  might,  eonsistently  with  the  evidenoe  have  joined 
them  after  the  offence  had  been  committed:  if  he  had  been  seen 
going  ont  as  well  as  retoming  with  them^  it  might  lunre  been 
otherwise.  The  connction  will  be  affirmed  in  respect  to  all  the 
appellants  except  Milboume. 

Williams,  J,-^l  am  entirely  of  the  ssrae  ophdoiL  Hie  ques- 
tion, as  it  seem  to  me,  is  the  same  as  if,  sopposbug  the  act  bad 
directed,  instead  of  a  proceeding  by  snmmaiy  conrietioii,  a  trisl 
beforo  a  jnzy,  and  the  connsel  for  the  prisoners  had  said,  '*tbera 
■  is  no  case  for  the  jory.''  The  judge  would  ssy,  "there  is  no 
case  against  Milboume,  but  a  snflkient  case  against  the  othen." 
There  is  a  possession  of  wild  rabbits  freshly  killed.  Posssmms 
it  may  be  said,  is  not  enongh.  Bat  then  yon  may  take  into 
ooDsideration  the  oondnct  of  the  prisoners,  and  that  seems  only 
consLstent  with  a  oonsdoosaess  on  their  part  that  the  labbilB 
were  improperly  obtamed,  and  this  supplies  the  defieieaq^. 

Willes  and  Keating,  J  J.,  concuired. 

CoQTiction  aflirmed,  except  in  the  case  of  Miiheutne, 

In  the  next  case,  Evans  v.  BotteriIl{m\he£ort 
the  Court  of  Queen's  Bench,  the  fisMSts  were :-- 
A  constable,  from  information  received,  watdied 
and  stopped  the  defendants  early  on  a  Sunday  in 
a  highway,  carrying  bags,  and  having  searched 
them,  fottnd  in  the  bags  one  hare  and  fifteen 
rabbits,  seven  nets,  and  several  stakes  used  ibr 
fastening  down  nets,  which  the  constable  seiaed 


(m)  8  L.  T.,  N.  8.  272;  27  J.  P.  2M. 
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and  detained ;  but  no  evidence  was  given  c(  either  £j^?^ 
of  the  parties  having  been  on  any  land  in  search  ^^'^^ 
of  game,  or  of  using  any  net,  and,  in  consequence, 
the  justices  dismissed  the  informatioa. 

Hie  judgment  of  the  Court  was  delivered  by  g^mur, 
Cockbum,  C.  J.,  as  follows  :— 

"  In  Ala  enactment  of  S6  ft  26  Vict  e.  114,  s.  3,  there  aeema 
to  be  two  heads  of  offenoe.  One  is  going  on  land  nnlawfnlly 
and  taking  game  i  the  other  is  having  in  one's  poesearinn,  and 
having  need  implements  for  taking  game  nnlawfolly.  As  to 
the  first  head,  it  has  been  made  a  question  whether  it  is  neces- 
sBiy  to  show  that  the  defendant  was  on  some  partlcnlar  land  for 
die  pofpoae  of  imlawfoUy  taking  the  game.  This  is  no  donbt  a 
diflienlt  question;  bat  the  case  of  Brewn  y.  Twmer  seems  a 
eondnaye  anthority,  that  the  fact  of  persons  being  fonnd  in 
posBeasion  of  game,  under  certain  cireumstances,  wUl  warrant 
the  inference  that  tlief  had  unlawfully  taken  such  game  on 
some  land  or  other.  Independently  however  of  that,  the  present 
case  seems  to  come  within  the  second  head  of  the  offence,  and 
there  was  evidence  to  justify  the  justices  in  finding  the  defendant 
guilty  of  that  offence.  If  there  was  evidenoe  on  the  latter  head, 
tiie  jnstioea  need  not  have  embarrassed  themseWea  with  the 
diflloDlt  question  on  the  first  head,  as  to  how  iMX  eyidence  must 
be  given  of  the  specific  land  from  which  the  game  was  taken.  I 
thmk  there  was  evidence  at  all  events  to  justify  the  inference 
that  the  seeood  offence  had  been  committed.  Of  course,  I  as- 
sume that  the  information  properly  charges  the  offence.  There- 
fore, on  one  or  other  of  these  heads,  I  think  the  justices  would 
have  been,  warranted  in  convicting." 

Orowifte%j  Slaekbum,  and  Mellor,  JJ.,  concurred. 

In  the  next  case.  Fuller  v.  Newland  {n\  before  f^ut  ▼. 
the  Court  of  Queen's  Bench,  the  &cts  were  these : 
A  cart  had  been  seen  at  an  early  hour  in  the 
morning  in  a  green  lane  on  land  of  a  Mr.  Birch, 
and  dose  to  one  of  his  plantations^  without  any 

(«)  27  J.  P.  406. 
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DKiHaujf    one  in  it.     And  not  long  aftenvards  the  cart  was 
omrts.         stopped  bj  the  police  on  the  highway  at  no  great 
^'^ikald.       ^^^^B^<^9  the  appellant,  a  one-legged  man,  driving 
ity  and  some  fresh  game  being  in  it;  and  the 
question  put  bj  the  justices  was,  '^  whether  to 
justify  convicting  of  the  appellant  it  was  necessary 
to  prove  the  actual  trespassing  of  the  appellant  on 
land  in  the  parish  in  pursuit  of  game,  and  also  to 
prove  that  the  game  found  in  and  upon  his  (the 
appellant's)  cart  was  the  game  unlawfully  obtaiDed 
bj  such  trespass/' — and  the  Lord  Chief  Justice 
said,  **  that  it  certainly  was  necessary  to  prove 
that  the  man  had  been  trespassing  on  some  land 
in  pursuit  of  game,  and  had  imlawfiilly  taken  game 
there,  but  circumstantial  evidence  was  sufiScient, 
and  in  this  case  there  was  some  legal  evidence 
on  both  these  points,  and  the  court  had  no  juris- 
diction to  determine  whether  it  was  such  as  should 
or  should  not  be  sufficient  to  satisfy  the  justices 
(as  a  jury)  of  the  fiusts  to  be  proved.     There  was 
no  power,  so  to  speak,  to  grant  a  new  trial  if  dis- 
satisfied with  the  verdict  of  the  justices.     The 
court  could  only  decide  a  question  of  law — t. «., 
whether  there  was  any  legal  evidence  on  which  to 
convict,  and  could  not  enter  into  the  sufficiency  of 
the  evidence  as  a  question  of  fact."    [Costs  were 
not  given  against  the  appellant.] 
ffattr.Knax,      In   Hall  V.  Knox  (o)  the  Court  of  Queen's 
Aettwi  learch  Bcuch  held  that  an  actual  search  was  not  neces- 
'  sary  to  give  the  ma^strates  jurisdiction  to  convict 

(0)  82  L.  J.,  M.  C.  1;  19  L.  T.,  N.  S.  38;  4  B.  ft  S.  675. 
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tmder  the  second  aectioiu    In  that  case  there  was  Dteunmn^ 
no  actual  search,  but  the  game  was  found  on  the  o^tru, 
defendant,  and  that  was  held  to  be  sufficient.  ^""  ^-  ***'• 

In  Clarke  v.  Crowder  (jp),  the  Court  of  Common  ciarke  t. 
Pleas  held,  that  to  give  justices  jurisdiction  there 
must  be  an  actual  finding  of  game  in  a  highway.  Actual  und. 
Street  or  pubhc  place.  It  not  being  sufficient  w^n«oe»- 
that  the  accused  should  be  seen  in  a  highway, 
followed,  and  game  found  on  him  elsewhere.  Three 
persons  were  found  in  a  street  under  circumstances 
that  excited  suspicion ;  they  were  followed  into 
one  of  their  houses,  where  a  quantity  of  game  and 
nets  were  found,  but  not  on  any  of  the  defendants; 
and  the  court  {Bovill,  C.  J.,  Byles,  Montague 
Smith  and  Brett,  JJ.,)  held  that  the  case  did 
not  come  within  the  act.  Bovill,  C.  J.,  ob* 
served  that  the  power  of  search  was  expressly 
Umited  to  highways  and  public  places,  and  it  was 
never  intended  to  give  power  to  search  in  places 
other  than  those  in  which  the  officers  would  be  in  the 
ordinary  execution  of  their  duty ;  and  after  say* 
ing  that,  to  give  jurisdiction,  game  must  be  actu- 
aDy  found  or  such  search,  he  added,  ^  My  present 
impression  is,  that  it  is  necessary  that  there  should 
also  be  a  seizing  and  detaining  of  the  game  in  the 
highway,  street  and  public  place ;  but  it  is  unneces- 
sary to  decide  that  point."  Byles,  J.,  laid  down 
that  four  things  are  certainly  necessary  to  give  Reqniatt«tfor 
jurisdiction* 

1.  The  accused  must  beybtincf  in  a  highway,  &c.; 

2.  A  constable  must  have  good  cause  to  sus* 

{p)  L.  R.,  4  C.  F.  688 ;  38  L.  J.,  M.  C.  118. 
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^••^^JIJ^  pect  he  was  ooming  firom  land  where  he 

^^'""^  has  been  nnlawfulljin  search  or  pursuit  of 

RequisitM  for      3.  He  luust  have  in  his  possession  some  game 

unlawmllj  obtained,  or  a  gun,  && ; 

4.  The  game  or  other  article  must  have  been 

found  on  him,  **  either  heard,  seen,  or  felt 
on  him ;" 
And,  perhaps — 

5.  It  must  be  actually  seized  and  detained. 


Mlzare 


i\imer  ▼.  In  Tumev  v.  Morgan  (7),  the  point  as  to  wheth^ 

Actoai  actual  seizure  and  detention  was  necessary  was 
decided.  There  defendant  was  seen  driving  a 
cart  in  which  the  constable  beUeved  there  was 
game.  On  the  constable '  calling  out  to  him  to 
stop,  he  drove  away  at  a  furious  pace,  and  shortly 
afterwards  gave  to  a  person  he  met  a  quantity  of 
rabbits  tied  up  in  a  horse  rug.  The  constable 
had  noticed  the  horse  rug  in  the  cart,  and  had 
seen  there  was  something  bulky  beneath  it.  On 
the  constable  coming  up,  he  took  the  rabbits 
out  of  the  third  person's  custody.  The  justices 
convicted  the  defendant  on  the  ground  that  the 
rabbits  were  in  the  cart  when  the  constable  saw 
the  appellant;  that  he  was  then  either  coming 
from  land  where  he  had  been  unlawfully  in  search 
or  pursuit  of  game,  or  was  aiding  and  abetting 
other  persons.  The  defendant  contended  (1) 
that  there  was  no  search  on  the  highway  by  a 
police-constable;  (2)  no  finding  on  the  highway 

iq)  L.  R.,  10  C.  p.  737;  44  L.  J.,  ML  C.  161;  S3  L.  T^  K.  & 
172;  23  W.  B.  Sfid. 


Ch.  n.-'Poaching  Prevention  Act.  1862.  323 

of  any  same  on  the  defendant  by  a  constable ;  and  DteMtmi^ 
(3)  no  aeiznre  or  detention  of  any  game  upon  the  csMin«. 
highway  by  a  constable  on  the  appellant.     The  2»"»«^^- 
court  {Brett,  Denman  and  Lindky,  J  J. )  held  that 
the  oonyiotion  was  wrong ;  that,  althongh  there 
was  reasonable  ground  for  supposing  that  game 
was  in  the  cart,  and,  though  game  was  found 
in  the  appellant's  cart,  yet  there  had  been  no 
actual  seizure  of  such  game. 

In  Jenkins  y.  King  (r),  the  two  appellants  were  jmkm»T. 
seen  together  by  a  policeman  on  the  16th  Decem-     "^' 

if        *  SnfBcirai^  of 

ber,  on  a  highway,  at  about  9.30  p.m.  One  had  ei^denoe. 
a  net  under  his  arm  for  catchmg  hares.  Nothing 
else  was  found  on  either  of  them,  but  they  had  a 
lurcher  with  them.  The  policeman  had  heard  a 
dog  yelping  as  if  in  chase  of  a  hare  or  rabbit  a 
little  time  before  the  defendants  came  along  the 
road.  The  night  was  damp  and  the  net  wettish. 
On  this  eyidence  the  justices  conyicted  the  de- 
fendants, and  the  Court  of  Queen's  Bench  {Black- 
burn,  Hannen,  and  Quoin,  JJ.)  affirmed  the 
conyiction,  on  the  ground  that  there  was  eyidence 
to  support  it,  and  that  persons  might  be  conyicted  - 
under  this  statute  of  haying  used  a  net  or  other 
thing  for  unlawfully  killing  or  taking  game  with- 
out haying  been  successful  in  killing  or  taking 
any. 

In  Reff.  y.  Spencer  {s),  it  was  held  by  Martin,  B.,  jug,  v. 

(r)  A  a,  tub  nom.  R.  v.  Cornwall,  L.  R.,  7  Q.  B.  478;  20 
W.  B.  669;  41  L.  J^  M.  C.  145 ;  26  L.  T.,  K.  S.  42S. 

(f )  8  S*.  &  F.  657;  u  to  saffidency  of  eridenoe  see  Jame*  i. 
Dieken,  22  L.  T.,  N.  S.  95. 
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JkeMoiupf 
the  Si^erior 
CbmrU. 

R»0.  r. 


Remits  of 
dedsUm: 


(1)  Defendant 
need  not  be 
Men  on  the 


(3)  PoflKnlon 
of  game  nl- 
fldent. 


(8)  Moat  be 

foondlna 

blgbwaj. 

(4)  OonetaUt 
moat  have 
goodgroand 
f or  soaplcioo* 


(6)  Scareh 
mart  be  en 
blghway. 

Actnalaearch 
not 


(6)  Oame 
muatbefoand 
on  defendant. 


that  if  no  reasonable  ground  of  suspicion  could  be 
shown  a  person  is  justified  in  resisting  a  constable 
searching  him. 

These  are  the  chief  decisions  upon  the  statute, 
and  firom  them  it  appears  that  the  following  rules 
may  be  deduced : — 

1.  It  is  not  necessary  that  the  defendant  should 

be  actually  seen  upon,  or  coming  out 
of  land  where  they  were  in  pursuit  of 
game  {t). 

2.  A  person  being  found  in  possession  of  game 

under  certain  circumstances  will  warrant 
the  inference  that  it  has  been  unlawfully 
taken  firom  some  land  or  the  other  (» )• 

3.  The  person  must  be  found  in  a  highway  (v). 

4.  A  constable  must  have  good  ground  to  sus- 

pect the  person  is  coming  firom  land  where 
he  has  been  unlawfully  in  pursuit  of 
game  (o). 

5.  He  must  be  searched,  or  if  not  actually 

searched,  game  or  nets,  &c.  must  be  found 
in  his  possession  (v).  Actual  search  is  not 
necessary  if  there  is  actual  finding  (w). 

6.  Such  game  or  nets,  &c.  must  be  founJ  on 

him,  t.«.,  heard,  seen,  or  felt  on  him  (v). 


{t)  Bnmn  t.  Turner,  18  C.  B.,  N.  8.  486;  82  L.  J.  (N.  8.) 
M.  C.  106;  9  Jnr.,  N.  S.  860;  11  W.  R.  290;  7  L.  T^  N.  S.  281. 

(«)  EvaM9  T.  BotUrUl,  8  B.  &  8.  787;  8  L.  T^  N.  8.  272; 
27  J.  P.  292. 

(V)  Clarke  t.  Orowder,  L.B.,  4  C.  P.  638;  88  L.  J.,  M.  C 118. 

(w)  ^al2T.JrfM7«,4B.ft8.616i  88  L.  J.,  M.  C.  1 ;  i!»/«^^ 
Hunt,  27  J.  P.  824. 
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7.  The  game  or  nets  must  be  actuallj  seized  ^^JJ^^ 

and  detained  in  the  highway  (*).  highway. 

8.  In  **  such  "  case,  the  constable  is  bound  at  (S)  constable 

.  .  moit  take  out 

once  to  take  out  a  summons  (y).  siiinmoDs. 

9.  If  there  is  not  ''eood  cause"  the  person  wifnosood 

i^iiff^  defend* 

may  lawfully  resist  the  search  {z\  int  may  w- 

10.  The  question  of  good  cause  is  a  question  of  (lo)  oood 

n        f        t       •        •  \  cwiee  to  for 

&ct  for  the  justices  (a).  juetioefk 

It  is  presumed  that  a  snare  would  be  an  engine 
under  this  section.  It  was  so  held  to  be  under  the 
1  &  2  Will.  4,  c.  32,  s.  3  (&) ;  but  it  would  be  neces- 
sary to  prove  that  it  had  been  used  for  unlawfully 
kaiing  or  taking  game. 

It  would  seem  that  if  persons  were  met  in  a  ^a^^^o^  omu* 
highway  by  a  constable  going  out  to  take  game 
unlawfully,  and  engines  for  taking  game  were 
found  on  them,  if  they  had  not  been  used  that  day, 
they  could  not  be  convicted  under  this  section; 
the  offence  is  the  actual  user,  and  this  it  is  neces- 
sary to  prove. 

The  High  Court  of  Justiciary  in  Scotland  has  Scotch  de- 
recently  come  to  the  same  conclusion  as  the  Eng- 
lish courts  upon  the  act,  and  decided  upon  an 
appeal  in  the  case  of  Melville  v.  Reid^  brought 
before  that  court  by  suspension,  against  the  judg- 
ment of  the  sheriff  substitute  of  Roxburghshire, 
that  a  person  found  upon  the  public  road  with 

(0)  Turner  t.  Morgan,  L.  R.,  10  C.  P.  687. 
(y)  Clarke  t.  Ortmder,  L.  R,  4.  C.  P.  638;  88  L.  J.,  M.  C.  1 18. 
(s)  Etam  T.  Botterill,  3  B.  &  8.  787;  8  L.  T.,  N.  S.  272; 
27  J.  P.  292. 

(a)  iZ.  T.  Spenee,  8  F.  &  F.  857. 

(5)  Allen  T.  ITiompion,  L.  B.,  6  Q.  B.  886. 


326 


Qh.  n.-^  Poaching  Prevention  Act,  1862. 


tkt3%tptnor 
Oomtis, 

MttviUey, 
Xtid. 


JttfltlOCH  to 


G<mYlctloiii. 


Appeal 

Application 
of  penalty. 


game,  and  an  engine  used  for  killing  game  in  bis 
possession,  may,  if  brought  to  trial,  be  convicted 
bj  the  sheriff,  or  by  a  justice  of  the  peace,  of  an 
ofience  against  the  Poaching  Prevention  Act, 
whether  or  not  there  is  any  direct  evidence  to 
show  that  the  game  has  been  obtained  upon  land, 
or  that  the  accused  has  been  upon  land, — ^merelji 
in  bet,  if  the  circumstances  of  the  case  warnmt 
the  judge  in  inferring  that  the  game  has  been 
obtained  on  some  land  (&). 


3.  Pboc£dusb  for  Penalties  thbouohout 
THE  United  Kingdom. 

The  section  1,  in  the  definition  of  **  justices*'  (c), 
gives  jurisdiction  under  the  act  to  justices  of 
the  peace  [and  it  is  presumed  in  Scotland  the 
sheriff  also,  section  2]  where  the  game,  guns, 
nets,  &c.  are  **  found  ^  upon  the  ofiender  (d). 

By  section  5  {e),  no  conviction  is  to  be  quashed 
on  account  of  defect  of  form. 

As  to  appeal,  see  section  6  (e). 

By  section  2  the  penalty  recovered  is  to  be  paid 
to  the  treasurer  of  the  county  or  borough,  and  no 
portion  of  it  will,  therefore,  be  payable  to  the 
constable  as  informer,  notwithstanding  the  Grame 
Acts,  and  the  acts  as  to  procedure  in  Enghnd, 
Scotland  and  Ireland  direct  otherwise. 

The  effect  of  the  enactment  in  section  4  (/)  is 

(h)  See  Tenotdalfl  Recoid. 
(0)  See  ante,  p.  802. 
(d)  See  ante,  p.  803L 
(tf )  See  ante,  p.  814. 
(/)  See  ante,  pp.  818,  314. 
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to  apply  the  English  act»  11  &  12  Vict  c  43,  in 


iQAtters  of  procedure  not  provided  in  the  acts  in-  ^^^^^  ^^' 
corporated  by  sect  3,  to  the  whole  of  the  United 
Sangdom,  as  done  bj  the  annual  Army  and  Navy 
Mutiny  Acts.     See  analysis  of  11  &  12  Viet,  c 
43  (g)f  in  Chap.  X. 

The  following  apply  to  parts  of  the  United 
Kingdom  respectively : — 

(1.)  In  England. 

Sect  3  (A)  applies  the  1  &  2  WilL  4,  &  32,  to  -England. 
the  recovery  of  the  penalty  when  not  otherwise 
directed ;  and  sect  4  (A)  extends  the  1 1  &  12 
Vict.  c.  43,  to  the  proceedings.  It  follows  from 
these  that  all  the  provisions  of  the  1  &  2  Will.  4, 
c.  32,  as  to  procedure,  fiilly  treated  of  in  Chap. 
XIII.  (t)>  (except  as  to  the  application  of  the 
penalty,  the  certiorari  and  the  appeal,  which  are 
herein  provided,)  are  incorporated  with  this  act  of 
25  &  26  Vict.  c.  114,  of  which  the  following  is  an 
analysis : — 

1.  The  information  must  be  laid  on  oath  within  i  ^  wm.  4. 
three  calendar  months  (1  &  2  Will.  4,  c.  32, 
s.41)(A). 
:   2.  A  summons  or  warrant  may  be  issued  (I). 

3.  A  justice  may  issue   summonses   to  wit- 

nesses (m). 

4.  To    adjudge  costs    to    be   paid  with  the 

penalty  (n). 

{g)  See  ante,  pp.  202,  203.  (Z)    See  ante,  p.  285. 

(A)  See  ante,  p.  318.  (m)  See  sect  40,  ante,  p.  242. 

(i)   See  ante»  p.  288.  (n)  See  sect.  88,  ante,  p.  246. 
:  U)  See  ante,  p.  284. 
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cU. 


5.  Imprisonment  with  or  without  hard  labour 
for  not  exceeding  two  calendar  months  in 
defiuilt  of  payment  of  penalty  and  costs  (o). 

11 A  11  vicL  As  to  the  U  &  12  Vict.  c.  43,  the  provisions  of 
it  which  are  not  incorporated  firom  1  &  2  WilL  4, 
c  32,  are : — 

1.  The  hearing  of  charges  must  be  in  open 
court,  where  either  party  may  appear  by 
counsel  or  attorney  (s.  12) ;  and  it  may  be 
ex  parte  on  proof  of  service  of  summons 
(s.  13) ;  or  if  constable  do  not  appear,  the 
information  may  be  dismissed  with  costs  to 
be  paid  by  him  (s.  14). 

2.  Costs  may  be  ordered  to  be  paid  besides  the 
penalty  (s.  18). 

3.  The  form  of  conviction  to  be  used  (s.  17;  see 
Form  No.  91)  (p). 

4.  Any  one  justice  of  the  same  jurisdiction 
may  enforce  payment  (s.  29;  see  Form 
No.  92)  (y). 

5.  Defendant  to  pay  the  costs  of  his  being  con- 
veyed to  prison  (s.  23). 

6.  Clerk  to  convicting  justices  to  pay  over  the 
penalties  (s.  31). 

Sect.  2  (r)  provides,  that  cases  shall,  as  fiir  as 
regards  England  and  Ireland,  be  heard  in  petty 
sessions,  as  provided  in  the  Criminal  Justice  Act, 

(o)  See  sect  8S,  ante,  p.  245. 

(p)  See  post,  p.  884. 

iq)  See  post,  p.  835,  and  ante,  p.  25S. 

(r)  See  ante,  p.  903. 
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18  &  19  Yict.  c.  126,  b.  9.     That  section  enacts,  Protwdmt, 

♦!.•♦  18  A  19  Vict. 

""»^^ c  186,  a.  ». 

^  ETerj  petty  Bearions  for  the  puposes  of  this  act  shall  be  an  criminal  Jn^ 
open  pnblic  court,  and  shall  be  the  petty  sessions  holden  for  a  tioe  acu 
petty  sessional  division — [This,  howeter,  by  19  &  20  Vict  c.  118, 
is  not  to  'extend  or  be  applicable  to  petty  sessions  holden 
in  or  for  the  liberties  of  the  Cinqne  Forts  or  any  part  thereof, 
or  to  any  other  liberty  or  place  not  forming  and  not  being 
within  a  petty  sesedonal  dinsioD'] ; — and  a  written  or  printed 
notice  of  the  days  and  hours  for  holding  such  petty  sessions 
shall  be  posted  or  affixed  by  the  clerk  to  the  justices  of 
petty  sessions  upon  the  outside  of  some  conspicuous  part  of  the 
bailding  or  place  where  the  same  are  held."  [For  Form  of 
Notice  see  Ko.  90  (r).  ] 

This  provision  will  prohibit  justices  from  heaiv  Jnstioes  am- 

not  Imst  (»j|'i*fl 

ine:  charsres  under  the  act  at  the  residence  of  either  at  their  own 
justice,  or  at  any  other  place  than  the  regularly  ap- 
pointed place  of  meeting  ;  but  a  police  magistrate 
of  the  metropolis,  or  a  stipendiary  magistrate,  may 
act  alone  (18  &  19  Vict  c.  126,  s.  16  ;  21  &  22 
Vict.  c.  73,  s.  2), 

(2.)  In  Scotland. 
Sect.  2  {s)  gives  jurisdiction  to  hear  cases  under  -sootumd. 
the  act  to  '*  a  sheriff  or  any  two  justices  of  the 
peace,"  and  by  sect  1  to  these  functionaries  where 
the  game,  &c.,  is  '^ found;"  and  sect.  Z(t) 
applies  the  2  &  3  Will.  4,  c.  68,  to  the  recovery 
of  the  penalty  when  not  otherwise  directed. 
Therefore,  all  the  provisions  of  the  2  &  3  Will.  4, 
c.  68,  given  at  length  in  Chap.  XX.  (ti).  Sect.  9 

(r)  See  poet,  p.  833. 
(«)  See  ante,  p.  303. 
(f)  See  ante,  p.  8ia 
(«)  See  post,  pp.  388—406. 
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HcoUand. 


(except  as  to  the  applicatioii  of  die  p^udly,  the 
certiorari  and  the  appeal,  which  are  herein  pro- 
vided,)  are  incorporated  with  this  act  of  25  & 
26  Vict,  c  114,  of  which  the  following  is  an 
epitome : — 
J  *^3  wm  4.      1.  The  prosecution  must  be  commenced  within 

three  calendar  months  (2  &  3  Will.  4,  c 

68,  8.  11). 

2.  On  a  charge  upon  oath  a  justice  may  issue  a 

summons  or  warrant  on  disobedience,  or  if 
the  party  is  likely  to  abscond  (Id.) 

3.  A  justice  may  compel  attendance  of  witnesses 

(s.  10). 

4.  Justices  to  adjudge  payment  of  expenses 

with  penalty,  and  imprison  in  default  of 
payment  for  not  exceeding  two  calendar 
months  (s.  8). 

5.  Conviction  to  be  in  form  given  (s.  9) ;  to  be 

returned  to  sessions  (s.  13),  and  not  to  be 
removed  by  certiorari  (s.  15). 

6.  There  is  an  a{^>eal  allowed  to  the  quarter 

sessions  (s.  14) ;  but  not  to  a  superior 
court,  under  20  &  21  Vict  c.  43  (m). 

7.  Penalties  are  to  be  paid  to  the  moderator  or 

officer  of  the  kirk  session  for  the  poor(B.7). 
iiatiavicL  Other  provisions  needed  are  supplied  by  U 
&  12Vict  c.43,by  virtueof  sect.  4(ji);butthi« 
act  is  said  to  be  inapplicable  to  that  part  of  the 
kingdom,  because  of  the  dissimilarity  of  the  forms 
in  use  and  the  legal  technology. 

(m)  See  ante,  p.  316. 
(«»)  See  ante^  p.  313. 
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(3.)  In  Ireland, 

Sect  3  (o)  applies  the  Petty  Sessions,  Ireland,  -i««tand. 
Act,  1851  (14  &  16  Vict.  c.  93),  to  the  recovery  I^ml"^**^* 
of  the  penalty  when  not  otherwise  directed  in 
25  &  26  Yict.  c.  114,  although  sect.  42  of  the  first 
named  and  first  passed  statute  enacts  that  it  shall 
not  extend  to  any  act  ^  relating  to  the  preservar 
tion  of  game ; "  and,  therefore,  aU  of  its  provisions 
analysed  in  Chap.  X.  (p),  (except  as  to  the 
application  of  the  penally,  the  certiorari  and  the 
appeal  to  quarter  sessions,  referred  to  in  para- 
graplis  there  numbered  11  and  12,)  are  incor- 
porated with  this  act  of  25  &  26  Vict  c.  114. 

By  sect  2  the  English  act,  18  &  19  Vict.  c.  126,  Jfife"  I*"^ 
s.  9  (9),  is  applied  to  Ireland  for  the  purposes  of 
the  25  &  26  Vict  c.  1 14.     See  also  20  &  21  Vict. 
c  43  (r). 

FOBMS  (0* 
For  that  he  [the  laid  A.  B.]  an  &&,  at  &c,  wm  lawfally  26&  26  viet. 
aeardied  by  one  C.  D.,  a  oonBtable  for  the  [west  diTision  of  the]  ^ 
aftid  [cowUff'],  in  a  certain  highway  {or  street,  or  pnblic  place],  of  offence  for 
tbere  called  ,  the  said  constable  then  haring  good  canse  ^^^  JJ*" 

to  sospect  the  said  A.  B.  of  coming  [or  of  aiding  and  abetting  game,  gnnt, 
one  S.  F.,  whom  he  has  good  canse  to  snspeet  of  coming]  from  info^i^on 

certain  land  [there  or  in  the  parish  of ,  &o.,  called ,  ^  ooavie- 

in  the  poesession  and  occupation  of  F.  O.],  where  the  said  A.  B. 

(9)  See  ante,  p.  818* 

(/?)  See  ante,  p.  202. 

(9)  See  ante,  p.  829. 

(r)  Mentioned  ante,  p.  816. 

(#)  These  fonaa  are  to  be  need  in  filling  np  the  general  forms 
of  information,  snmmonfles,  &c.,  in  Chap.  XIII.,  ante,  pp.  260 — 
26Sf  used  in  England. 
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36  &  26  Vict,  had  been  then  nnlawfallj  in  search  and  pntsait  of  game,  tDd 
of  haying  in  his  poesession  game  nnlawfallj  obtained*  [and 
gnns,  nets  and  engines  need  for  the  killing  and  taking  game], 
there  being  then  and  there  found  upon  the  said  A.  B.,  by  the 
said  constable  upon  snch  search,  certain  game*  to  wit  [three 
haresy  and  ten  eggs  of  pheasants,  or  eu  the  ease  map  he] 

[and  one  gnn,  part  of  a  gnn,  and  three  nets  or  engines,  or 

Of  the  ea$e  may  be,  used  as  aforesaid], 
(which  the  said  constable  then  and  th^re  seized  and  detaiDsd), 
he  the  said  A.  B.  [or  E.  F.  where  an  aider  U  charged]  hsYing 
nnlawfallj  obtained  the  said  game  bj  nnlawfallj  going  on 
certain  land  [or  the  land  aforesaid]  in  search  and  pnisnit  of 
game 

[or  he,  the  said  A.  B.,  haying  nnlawfallj  used  the  said  gnu, 

nets  and  engines  for  nnlawfallj  killing  and  tsking 

game]** 
[or,  in  the  ease  of  an  aider,  from  the  two  osteriikM*;  he 

the  said  A.  B.  having  been  then  and  there  nnlawfoUy 

aiding  and  abetting  and  aooessoij  to  the  said  offeooe 

of  the  said  E.  F.], 
oontrarj  to  the  statute  25  &  26  Vict  c  114,  s.  2. 

87.  The  like.       For  that  jou,  on  the daj  of ,  at  the  pariah  of 

to£°dS«'!    •  ^^  ^^  8ud  leounty]  were  lawfnllj  searched  bj  the 

<iAnt.  Baid  informant,  a  constable  for  the  [west  division  of  the]  said 

[eovnty  ]  in  a  certain  highwaj  or  street,  or  public  place]  there, 

called ,  he  having  good  cause  to  suspect  jou 

[of  aiding  and  abetting  one  E.  F.,  whom  he  had  good  cause 
to  suspect] 

of  coming  from  certain  land  [there,  or  in  the  parish  of  • -t 

&'c.,  in  the  occupation  of  F.  G.]  where  jou  [or  the  said  E.  F.] 
had  been  unlawfuUj  in  search  and  pursuit  of  game,  and  of 
having  in  jour  possession  game  unla^ull  j  obtained* 

[and  a  gnn,  nets  and  engines  used  for  the  killing  and 
taking  game], 
there  being  then  found  upon  jou  certain  game,  to  wit  [tlirce 
hares,  and  ten  eggs  of  pheasants,  or  ae  the  ea$e  may  ke] 

[and  one  gun,  part  of  a  gun,  and  three  nets  or  engines  used 
as  aforesaid] 
(which  the  said  constable  then  lawfullj  seised  and  detained;* 
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700  hsYing  nnlawfoUy  obtained  the  nid  game  by  nnlAwfolly  M  k  n  vict 
gDiDg  on  certain  land  there  in  March  and  pnnoit  of  game  ^  ^ 

[or  70a  haTing  nnlawfolljr  need  the  said  gun,  nets  and 

engines  for  nnlawfolljr  killing  and  taking  game] 
[or  yon  haring  been  nnlawfnllj  aiding  and  abetting  and 
accessory  to  the  offence  of  the  said  £.  F.  who  had  ob- 
tained the  said  game  by  nnlawfnlly  going,  &c,  or  who 
had  nnlawfnlly  nrnd  the  said  gnn,  &c,  as  in  the  offence 
again$t  the  principal] , 
contrary  to  the  statute  26  &  26  Vict.  c.  114,  s.  2. 

J^roeeed  to  the  iingle  tuteriik*  in  form  No.  86, 9upra^  then :  88.  Statement 
and  the  said  constable  haying  then  and  there  also  lawfully  bL^uigffLne' 

stopped  and  detained  a  certain  cart  [or ]  in  and  npon  which  TT^^  ^ 

he  had  good  canse  to  snspect  game  and  gnns,  nets  and  engines  fonnaUon  or 
nsed  for  the  killing  and  taking  game  were  then  being  carried  by  ^"^*<^^^)- 
the  said  A.  B.,  there  being  then  and  there  found  [upon  the  said 
A.  B^  and]  in  and  upon  the  said  cart,  certain  game,  to  wit  [ten 
rabbits,  three  pheasants,  ten  eggs  of  pheasants,  one  gun,  and 
ten  nets  and  engines,  or  a$  the  cote  may  be,  used  as  aforesaid), 
(which  the  said  constable  then  and  there  seized  and  detained); 
he  the  said  A.  B.  ifc^  conclude  tu  in  the  form  No.  66,  ntpra.] 

Proceed  to  the  firet  OMterisk*  in  form  No.  87,  tupra,  then  :  p*  The  like, 
and  the  said  constable  haring  also  lawfully  stopped  and  searched  to  tbe  defend- 

a  certain  cart  [or ^],  in  and  upon  which  he  had  good  cause  ^^ 

to  snqiect  game,  guns,  nets  and  engines  used  for  the  killing 
and  taking  game  were  then  being  carried  by  you,  there  was  then 
found  npon  [you  and]  the  said  cart,  certain  game,  to  wit  [ten 
rablnta,  three  pheasants,  ten  eggs  of  pheasants,  one  gun,  and 
ten  nets  and  engines,  or  tu  the  ease  may  be],  used  as  afore- 
said (which  the  said  constable  seized  and  detained),  you  haying 
&C.  [detcrihiny  the  particular  offence  from  the  second  asterisk* 
in  the  form  No.  87],  contrary  to  tbe  statute  25  &  26  Vict 
c.  114,  s.  2. 


Comity  of .  90.Sottceto 

Petty  Sessional  Dirision  of .  be  affixed  of 

Notice  is  hereby  giren,  that  petty  sessions  for  the  hearing  of  J^. 
under  the  statute  26  &  26  Vict  c.  114,  intituled  *'An  Act 
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u  k  w  Vict.  ^  the  Prevention  of  Poecfaing,"  will  be  bolden  for  the  abore 
c.  114.  division  in  this  boilding,  and  in  open  conrt,  eveiy  Tnesday,  at 

the  honr  of  «—  o'clock  in  the  forenoon  prediely  [or  at  the 
ea$e  may  he], 

— ^  CUrlu  to  the  Juttieet  tf 
Petty  8e$nomi» 


91.  Special       )     Be  it  remembered,  that  on  the  day  of  — , 

^t^^io^  to  wit )  in  the  year  of  onr  Lord  ,  at ,  in  the  said 

(11  &  12  Yict.  [fiounty'],  A.  B.  is  convicted  before  the  nndendgned,  two  of  her 

Chap,  xiu.,'    majeaty's  josticea  of  the  peace  for  the  said  [county],  aaaembled 

p.  261).  ^  petty  Beasiona  holden  for  the  petty  Masional  divisian  of  — 'i 

in  the  same  [county"]  (within  which  diviaion  the  pariah  of  - — 

hereinafter  mentioned  is  aitoated,)  for  that  he  the  aaid  A.  K,  oo 

&c.,  at  &c 

[here  Hate  the  offence  at  in  the  eatampUe^  No.  86  or  88, 

and  we  adjudge  the  said  A.  B.  for  hia  aaid  offence  to  foifeit 

and  pay  the  snm  of [stating  the  penalty],  to  be  paid  and 

applied  according  to  law,  and  also  to  pay  to  the  aaid  C.  B.  the 

anm  of ,  for  hia  costs  in  thia  behalf;  and  if  the  aaid  several 

sums  be  not  paid  forthwith  [or  on  or  before next],  we 

adjadge  the  said  A.  B.  to  be  imprisoned  in  the  [home  of  eer- 

reotion]  at ,  in  the  said  [county]  [and  there  hept  to  hard 

labour],  for  the  space  of  ,  unless  the  said  several  soma 

[and  the  cotte  and  chary  eg  of  conveying  the  said  A.  JB.te  ik$ 
said  house  of  correction]  shall  be  sooner  paid;  and  we  adjadge 
the  said  A.  B.  to  forfeit  the  said  game  [gnns»  nets  and  eogines] 
so  seized  as  aforesaid,  and  we  hereby  direct  the  aaid  game^  ex- 
cept the  said  eggs  of  pheasants,  to  be  aold,  and  the  said  egga  of 
pheasants,  guns,  nets  and  engines  to  be  destroyed  [or  as  the  east 
may  he],  and  the  proceeds  of  such  sale,  with  the  amount  of  the 
penalty  (if  paid),  to  be  paid  and  applied  as  directed  by  the 
statutes  in  that  behalf. 

Giren  under  our  hands  and  seals  the  day  and  year  first  above 
mentioned,  at  ^^,  in  the  [county]  aforeaaid. 

J.  8.    (L.8.) 
J.L.    (LA) 
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Same  as  No,  6dA  in  Chap,  XIIL,  ante,  p,  262,  adapted  to  JJ;J°^SJ^ 
Conviction,  No,  91,  supra,  but  owUtting  the  Adjudication  of  fondant 
I\fffeiture  qf  Oame,  J^e,,  and  the  Direetum  to  seU  it,  J^e.         ^S\\%,  1%^ 

Ytet  c  43). 


f 


To  C.  B.,  one  th«  constables  of  the  [west  n.  Jostioei' 

to  wit  ]    diTision  of  the]  [oounty^  of .  *SSlSi  to 

Whereas  A.  B.,  of  &c,  has  this  day  been  doly  convicted  mU  v^ 
before  [me  and  J.  L.,  esqnire,  being]  two  of  her  majesty's 
justices  of  £he  peace  for  the  said  [eounty"],  pnrsnant  to  the 
statate  25  &  26  Vict  c.  114,  intitnled  <*  An  Act  for  the  Preyention 

of  Poaching,"  of  baring  unlawfully  obtained  game,  to  wit, 

by  unlawfully  going  on  certain  land  [in  the  parish  of , 

in  the  said  eomntff\,  in  search  and  pnnnit  of  game] 

[or  of  having  unlawfully  used  a  certain  gun,  and  certain 

nets  and  engines  for  unlawfully  killing  and  taking 

game] 

[or  oi  having  aided  and  been  accessoiy  to  one  £.  F.,  who 

had  unlawfully  obtained,  or  unlawfully  used,  &c.  &c.], 

and  in  and  by  the  aaid  conviction  it  wss  adjudged  that  the  * 

said    A.  B.  should    forfeit  the  said  game  [guns,  nets   and 

engines]  theretofore  lawfully  seized  by  yon,  and  that  the  said 

game  be  sold  ;  I  do  therefore,  in  pursuance  of  the  said  act, 

order  you  the  said  constable  (yon  having  the  said  game  now  in 

yoor  castody  and  possession)  to  sell  the  said  game,  and  that 

yon  pay  the  proceeds  of  such  sale  to  J.  B.,  the  clerk  of  the 

justices  of  the  peace  for  the  petty  sessional  division  of 

in  the  said  [eountyl,  that  he  may  pay  and  apply  the  same  as 
by  law  directed. 
Given  under  my  hand  this day  of  ,  187—'. 

J.  S. 


(    336     ) 


The  reTenue 
penAlUflt. 


Ustnff  or 
ounylng  a 
gun  wlthoat 
the  reqolsito 
licence  ((^). 

Keepinff  a 
dog  wlthoat 
theneoenaarx 
lloence  (A). 


CHAPTER  XVIII. 

PROCEEDINGS    FOB  PENALTIES    UNDER  REVENUE 
LAWS  THROUGHOUT  THE  UNITED  KINGDOM. 

We  have  before  shown,  in  other  parts  of  this  Work, 
what  are  revenue  penalties,  viz. : — 

Killing  game,  deer,  &c.,  or  using  a  dog,  guo, 
&c.  for  that  purpose,  without  an  excise 
licence  (23  &  24  Vict  c.  90,  s,  4  (a),  or 
in  Ireland  under  5  &  6  Vict.  c.  81.  s.  5  (i) : 
Not  producing  licence  to  inland  revenue  officer 
or  gamekeeper,  &c.  when  sporting,  or  re- 
fusing to  declare  name,  residence,  &c  (23 
&  24  Vict.  c.  90,  s.  10  (c) ;  or  in  Ireland 
under  5  &  6  Vict  c.  81,  s.  8  (rf). 
Dealing  in  game  without  the  justices'  licence 

or  an  excise  licence  {e). 
Carrying  or  using  a  gun  without  an  excise 

licence  (/). 
It  will  have  been  seen  also  {g\  that  these 
penalties  are,  by  23  &  24  Vict  c.  90,  s.  3,  to  be 
recovered  as  penalties  under  the  excise  acts ;  but, 
as  these  latter  acts  are  very  numerous  and  lengthy^ 
and  none  of  the  penalties  can  be  recovered  except 

(a)  See  ante,  p.  80.  (/)  See  ante,  pp.  218,  219, 227. 

Ih)  See  ante,  p.  100.  (f)  See  ante,  p.  108. 

(c)  See  ante,  p.  96.  {g)  See  ante,  p.  80. 
(ji)  See  ante,  p.  101. 


Cn.  18. — Proceedings  for  Penalties  ^  Sfc,  337 

by  the  direction  of  the  Commissioners  of  Inland  Exdso  pcnai- 

ties. 

Kevenue,  a  reference  here  to  the  principal  provi- 
sions will  be  sufficient  for  all  practical  purposes. 

The  principal  statutes  regulating  summary  pro- 
ceedings for  penalties  are^ — ^the  7  &  8  Geo.  4,  c.  nieexcue 
53;  4&5  Wm.  4,  C.51;  4  Vict  c.  20;  11  &  12  *'''' 
Vict.  cc.  118,  121 ;  and  15  &  16  Vict.  c.  61. 

The  general  act,  11  &  12  Vict.  c.  43,  regulating  u&is  vict. 

_.  ^  .        .  j'  c.48,doesnot 

summary  proceedings  before  justices,  does  not  gcucmiiy 
generally  apply  to  cases  under  the  excise  laws 
(s.  35),  for  which  the  officers  bring  the  forms. 
By  26  &  27  Vict.  c.  77,  however,  certain  provi- 
sions of  11  &  12  Vict.  c.  42  (incorporated  with 
11  &  12  Vict.  c.  43),  authorizing  justices  of  ad- 
joining counties  to  act  in  one  for  the  other,  or 
justices  for  a  county  to  act  in  a  city,  &c.  ad- 
joining, apply  to  the  offences  in  this  chapter. 
The  act  as  to  procedure  in  petty  sessions  in  Ireland. 
Ireland,  14  &  15  Vict.  c.  93,  is  not  to  apply  to 
excise  cases,  except  that  the  forms  in  it  may  be 
used  in  those  cases  (s.  42) ;  but  some  of  its  pro- 
visions, as  well  as  of  those  in  the  Irish  Act,  14  & 
15  Vict  c.  90,  will  apply  to  appeals  under  the 
Excise  Acts. 

Notwithstanding^  some  of  the  offences  against  Excteeomccw 

,  ,  ^   CExi  alone 

the  Excise  Acts  {i)  may  be  witnessed  by  the  lord  ij^^onn. 
of  a  manor,  his  gamekeeper  or  the  occupier,  an 
officer  of  inland  revenue  alone  can  prefer  the  in- 
formation  and  prosecute  for  the  penalties.    By 
the  printed  instructions  of  the  board  of  inland 

(i)  Rff.i  23  &  24  Vict.  c.  90,  s.  10.    See  ante,  p.  96. 
O  Q 
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revenue  issued  under  the  23  &  24  Vict.  c.  90,  the 
collector  or  supervisor  is^  in  all  cases  in  which 
oflScers  detect  any  person  violating  the  law,  or 
receive  information  thereof  from  other  parties, 
immediately  to  investigate  the  circumstances  and 
state  all  the  facts  to  the  board.  Officers  are  also 
**  to  endeavour  to  detect  persons  sporting  without 
proper  licence  ^  {j). 

The  information  for  an  excise  penalty  or  for- 
feiture incurred  within  the  limits  of  the  chief  ofiSce 
[as  defined  by  7  &  8  Geo.  4,  c.  63,  s.  14]  must  be 
exhibited  before  three  commissioners,  or  a  metro- 
politan police  magistrate,  and  elsewhere  before  one 
or  more  justices  of  the  peace  (7  &  8  Geo.  4,  c  53, 
s.  65 ;  15  &  16  Vict.  c.  61,  s.  1),  by  an  officer 
duly  authorized  by  the  commissioners,  except  on 
immediate  arrest  (7  &  8  Geo.  4,  c.  53,  ss.  17,  61 ; 
4  &  5  Will.  4,  c.  51, 8. 28),  and  within  six  calendar 
months  after  the  offence  committed  (11  &  12  Vict, 
c.  118  s.  3).  Notice  to  be  given  within  a  week 
afterwards  and  summons  to  be  served  ten  dajs 
before  the  hearing  (4  &  6  Will.  4,  c.  51,  s.  19); 
service  need  not  be  personal,  but  at  the  place  of 
or  residence  of  the  offender  (Id.) ;  and  it  may  be 
made  by  any  excise  officer  or  other  person  (4 
Vict.  c.  20,  s.  31).  Cases  may  be  heard  ex  parte 
after  summons  (7  &  8  Geo.  4,  c.  53,  ss.  65,  73). 
Bemanding.  Persous  taken  before  a  justice  may  be  remanded 
for  eight  days,  or  admitted  to  bail  (23  &  24  Vict 
c.  113,  s.  39) ;  and  by  24  &  25  Vict,  c  91,  s.  46, 
persons  in  prison  against  whom  informations  are 

(j)  See  ante,  p.  9. 


Notice  and 
•ammona. 
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exhibited  maj  be  brought  up  by  habeas  corpus 
issued  from  the  Court  of  Exchequer  at  the  hearing  Hearing 
of  such  information.  The  commissioners  may 
determine  informations  at  chief  office  or  else- 
where within  its  limits  (15  &  16  Vict.  c.  61,  s.  2). 
Two  or  more  justices  to  meet  every  three  months 
or  oftener  to  adjudge  excise  cases  (7  &  8  Geo.  4, 
c.  53,  s.  67).  Regulations  in  case  of  the  death 
or  absence  of  any  justice,  or  of  the  death  of 
the  prosecuting  officer  during  proceedings  (Id. ; 
4  &  5  Will.  4,  c.  51,  s.  22).  The  defendant 
is  not  a  competent  witness  (18  &  19  Vict.  c.  96, 
s.  36,  amending  14  &  15  Vict.  c.  99,  s.2).  General 
powers  of  justices  are  extended  to  excise  cases  Dbqnaufica- 

rt  r^  \  "XT         /¥*  /»  •         iXoiL  of  Jus- 

(7  &  8  Geo.  4,  c.  63,  s.  67).  No  officer  of  excise  tioe^ 
to  act  as  a  justice  in  excise  cases,  nor  any  excise 
trader  in  any  case  relating  to  his  trade  (Id.  s.  68) ; 
but  they  may  conduct  the  proceedings  before 
justices  notwithstanding  they  are  not  attorneys 
(15  &  16  Vict.  c.  61,  s  3).  Commissioners  and 
justices  to  proceed  to  hearing  and  judgment  on  the 
merits  without  regard  to  defects  in  form  (7  &  8 
Geo.  4,  c.  53,  s.  73).  Witnesses  summoned  by  witncMcs. 
justices  neglecting  to  appear  and  give  evidence  to 
forfeit  50/.  (s.  74;  and  see  23  &  24  Vict.  c.  114,  s. 
198).  If  a  defendant  be  in  prison,  judgment  may 
be  given  after  summons  (7  &  8  Geo.  4,  c.  53,  s.  77; 
but  see  24  &  25  Vict  c.  91,  s.  46)  ;  persons  incur  Pemutio; 
penalties  jointly  or  severally  according  as  they 
may  be  prosecuted  by  order  of  the  commissioners 
(7  &  8  Geo.  4,  c.  53,  s.  70).  The  commissioners 
or  justices  on  hearing  may  mitigate  any  penalty 

Q2 
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to  one-fourth  (s.  78 ;  4  &  5  Will.  4,  c.  51,  s.  20); 
and  the  board  may  further  mitigate  or  entirely 
remit  the  penalty  (7  &  8  Geo.  4,  c.  53,  s.  78). 
There  is  no  power  to  award  costs  to  either  party 
imder  the  excise  laws  before  justices,  either  in 
petty  or  quarter  sessions,  the  18  &  19  Vict.  c.  90, 
allowing  costs  in  crown  suits,  applying  only  to 
prosecutions  for  penalties  in  the  Exchequer,  in 
which  the  attorney-general  is  the  prosecutor  (A). 
Warrants  to  be  granted  for  levying  penalties 
(s.  86),  in  which  a  time  for  sale  must  be  limited 
(s.  88).     Penalty  and  expenses  to  be  deducted 
from  the  sale,  and  the  overplus  returned  (s.  89). 
Where  sufficient  distress  cannot  be  found  a  body 
warrant  may  be  issued  to  commit  the  offender  to 
gaol,  to  remain  until  satisfaction  be  made  of  the 
judgment,  or  until  ordered  by  the  commissioners 
to  be  liberated  or  discharged  (s.  90).     A  fresh 
warrant  of  distress  may  be  issued  when  goods  are 
found  after  the  issue  or  execution  of  arrest  warrant 
(s.  91).     Warrants  to  be  executed  in  any  part  of 
the  United  Kingdom  upon  endorsement  (s.  92). 
In  Ireland,  see  additional  provisions  in  14  &  15 
Vict.  c.  90. 

By  the  11  &  12  Vict.  c.  121,  s.  28,  no  officer 
of  excise  is  to  have  any  interest  in  penalties  or 
forfeitures  under  any  law  of  excise,  which  are  to 
be  paid  to  the  Commissioners  of  Excise  (16  &  17 
Vict.  c.  107,  s.  282  ;  see  23  &  24  Vict  c.  114, 
s.  199).  In  Ireland,  see  14  &  15  Vict.  c.  90, 
ss.  13,  14. 

(k)  n.  T.  Seadle,  7  El.  &  Bl.  492;  29  L.  T.  76,  Q.  R 


Revenue  Laws  throughout  the  United  Kingdom^  341 

Persons  aggrieved  by  judgment  of  justices  may  appmi  to 
appeal  to  the  quarter  sessions  (7  &  8  Geo.  4,  c.  tioDt. 
53,  s.  82) ;  but  against  the  judgment  of  the  com- 
missioners appeal  must  be  made  to  the  Barons  of 
the  Exchequer  (4  Vict.  c.  20,  s.  26).  Notice  of 
appeal  and  notice  of  trial  to  be  given,  and  deposit 
made  of  amount  of  penalty  adjudged  within  three 
days  after  adjudication  (7  &  8  Geo.  4,  c.  53,  s.  83). 
If  there  shall  not  be  twenty  days  between  giving 
notice  and  the  next  sessions,  the  appeal  to  be  to 
the  following  sessions  (4  &  5  Will.  4,  c.  51,  s.  23). 
On  hearing  an  appeal,  the  original  evidence  only 
to  be  examined  (7  &  8  Geo.  4,  c.  53,  s.  84)  ;  but 
witnesses  tendered  for  examination  at  the  original 
hearing  may  be  examined  (4  &  5  Will.  4.  c.  51, 
8.  24).  Power  of  mitigation,  or  to  state  a 
case  for  the  Exchequer  (7  &  8  Geo.  4,  c.  53, 
8.  84) ;  but  the  quarter  sessions  have  no  power 
to  award  costs  to  either  party  (/).  Proceed- 
ings on  determination  of  appeal  (ss.  85,  87). 
In  Ireland,  there  are  some  supplemental  pro- 
visions in  the  14  &  15  Vict.  c.  90,  s.  9,  and 
also  in  14  &  15  Vict.  c.  93,  which  need  atten- 
tion (m). 

In  addition  to  these,  the  ^neral  act,  20  &  21  Appeal  to 

.  ■uperlor 

Vict.  c.  43  (w),  applicable  to  England  and  Ireland,  «>«rt 
allows  an  appeal  to  a  superior  court  by  the  person 
convicted,  or  by  the  informer  if  his  information  is 


(0  R,  T.  Beadle,  7  El.  &  Bl.  492;  29  L.  T.  7C,  Q.  B. 
(m)  Leringe's  Game  Laws,  pp.  84—88. 
(n)  See  ante,  p.  240. 
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dismissed,  when  the  justices'  decision  is  erroneous 
on  a  point  of  law  (o). 


FOBMS. 

I 

The  General  Forms  in  nse  by  the  Inland  Rerenne  anUioritiei 
are  giTen  in  Oke's  **  Magisterial  Formnlist,"  5th  cd.,  pp.  421— 
434. 


(o)  See  Oke's  «  Synopsis,"  12th  ed.,  p.  784. 
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CHAPTER  XIX. 

SEA  BIBDS  PEEgERYATION  ACT,  WILD  BIBDS  PBO- 
TECTION  ACT,  ANP  WILD  FOWL  PRESERVATION 
ACT. 

TJp  to  1869  there  was  no  time  of  the  year  during  ss  &  ss  vict. 
which  it  was  unlawful  to  kill  any  birds  that  were  ^ 

a^  Birds 

not  included  in  the  Game  Acts.  But  in  conse-  PreiervBtion 
quence  of  the  great  decrease  of  sea  birds  from 
being  killed  during  the  breeding  season,  and  at 
all  times  of  the  year,  an  act  (a)  was  then  passed 
to  provide  for  the  protection  of  sea  birds  during 
the  breeding  season.  This  act,  to  which  the 
royal  assent  was  given  on  the  24th  June,  1869, 
enacts  as  follows : — 

Sect,  1.  "  That  the  words  *sea  birds'  shall  for  neflniuonof 
all  the  purposes  of  this  act  be  deemed  to  include  the  g™'j 
different  species  of  auk,  bonxie,  Cornish  chough, 
coultemeb,  diver,  eider  duck,  fiilmar,  gannet, 
grebe,  guillemot,  gull,  kittiwake,  loon,  marrot, 
merganser,  murre,  oyster  catcher,  petrel,  puffin, 
razor  bill,  scout,  seamew,  sea  parrot,  sea  swallow, 
shearwater,  shelldrake,  skua,  smew,  solan  goose, 
tarrock,  tern,  tystey,  and  willock;  the  word 
*  sheriff'  shall  include  steward  and  also  sheriff 
substitute  and  steward  substitute." 

(a)  32  &  33  Vict.  c.  17. 
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S3  ft  83  Tict  Sect.  2.  "  Any  person  who  shall  kill,  wounds  or 
seaaon  daring  attempt  to  kill  or  wound,  or  take  any  sea  bird,  or 
wrttaihSi  use  any  boat,  gun,  net,  or  other  engine  or  instru- 
noM)e  wiled,  j^^^j^^  f^^  ^j^^  puTpose  of  killing,  wounding,  or 

taking  any  sea  bird,  or  shall  have  in  his  control 
or  possession  any  sea  bird  recently  killed,  wounded, 
or  taken,  between  the  first  day  of  April  and  the 
first  day  of  August  in  any  year,  shall  on  convic- 
tion of  any  such  offence  before  any  justice  or 
justices  of  the  peace  in  England  or  Ireland,  or 
before  the  sheriff  or  any  justice  or  justices  of  the 
Penalty.        peacc  in  Scotland,  forfeit  and  pay  for  every  such 
sea  bird  so  killed,  wounded,  or  taken,  or  so  in  his 
possession,  such  sum  of  money  not  exceeding  one 
pound  as  to  the  said  justices  or  sheriff  shall  seem 
meet,  together  with  the  costs  of  the  conviction ; 
provided  always,  that  this  section  shall  not  apply 
where  the  said  sea  bird  is  a  young  bird  unable 
to  fly." 
Limits  of  act.      The  Operation  of  the  act  does  not  extend  io 
^*-®-         the  island  of  St.  KUda  (b).    Her  Majesty  by  an 
JiudT  *?u^f  ^^^^^  ^^  council  may,  where,  on  account  of  the 
froi^eact   ^^cessitics  of  the  inhabitants  of  the  more  remote 
Sect.  9.         parts  of  the  sea  coasts  of  the  United  Kingdom,  it 
shall  appear  desirable,  fi*om  time  to  time  exempt 
any  part  or  parts  thereof  from  the  operation  of  this 
act,  and  every  such  order  shall  assign  the  limits 
of  such  part  or  parts  aforesaid  within  which  such 
No  power  to   exemption  shall    have  effect  (c).      Under  this 
revo  eo  er.  p^^^^j.  ^j^j  ^^^  of  the  coast  may  be  excluded,  and 

(b)  See  sect  8. 
io)  See  sect.  9. 
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orders  may  be  made  from  time  to  time  excludine:  n  &  as  viet. 

C 17  8,  2, 

fiesh  parts^  but  it  does  not  appear  that  there  is 
any  authority  to  revoke  an  order  once  made  ex- 
cluding any  part 

The  recovery  of  the  penalties  is  mentioned  Becoreryot 
afterwards  (c).  For  a  form  of  statement  of  the 
offence  see  Form  No.  94  (rf).  The  times  men- 
tioned in  this  section,  first  of  April  to  first  of 
August,  Apply  wherever  the  act  applies  through- 
out the  United  Kingdom,  except  where  they  have 
been  varied  under  the  next  section. 

Sect.  3.  ^^  The  Home  Ofiice  as  to  Great  Britain,  Home  oflice 
and  the  Lord  Lieutenant  as  to  Ireland,  may,  upon  of  the  justices 
application  of  the  justices  m  quarter  sessions  toch  period. 
assembled  of  any  county  on  the  sea  coast,  extend  ^•^^  '• 
or  vary  the  time  during  which  the  kiUing,  wound- 
ing,  and  taking  of  sea  birds  is  prohibited  by  this 
act;  the  extension  or  variation  of  such  time  by 
the  Home  Office  shall  be  made  by  order  under 
the   hand    of  one  of  her  Majesty's    principal 
secretaries  of  state ;  after  the  making .  of  which 
order  the  penalties  imposed  by  this  act  shall  in 
such  county  apply  only  to  offences  committed 
during  the  time  specified  in  such  order ;  and  the 
extension  of  such  time  by  the  Lord  Lieutenant 
shall  be  made  by  order  to  be  published  in  the 
Dublin    Grazette,  and   a  copy  of  the    London 
Gazette  or  Dublin  Gazette  containing  such  order 
shall  be  evidence  of  the  same  having  been  made." 

(0  See  post,  p.  349. 
id)  See  post,  p.  863. 

q5 
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82  &  38  Vict  Under  the  powers  of  this  section,  the  Home 
piacea  where  OflSce  have  extended  and  varied  the  time  in  the 
ci^e^ime      foUowing  counties  :— 

Snfflcmd* 
xorthumber-       Northumberland  extended  to  15th  Auf^ust,  so 

land.  ,  ,  ,  ^, 

the  time  in  that  county  is  now  from  April  1  to 
August  15. 
Yorkahire,         East  Kidiug  of  Yorkshire  extended  to  1st  Sep- 
tember, so  in  that  county  the  time  is  now  from 
April  1  to  September  1. 

* 

Scotland. 
^uieriand-        Jn  Suthcrlandshire  the  time  has  been  variedi  or 
rather  altered  entirely.     The  period  during  which 
it  is  illegal  to  kill  sea  birds  there  has  been  altered 
instead  of  from  the  1st  April  to  1st  August,  as 
elsewhere  to  from  the  1st  September  to  the  31st 
December. 
How  fax  rach      It  sccms  vcry  questionable  how  &r  the  Home 
good.  Office  had  power  under  this  section  to  make  this 

alteration.  The  clause  only  gives  power  to  extend 
or  vary,  not  to  alter ,  and  the  substitution  of  a 
perfectly  new  time  for  the  one  mentioned  in  the 
act  can  hardly  be  said  to  be  an  extension  or  vari- 
ation, at  least,  if  these  words  are  to  have  their  ordi- 
nary meaning.  Again,  the  preamble  of  the  act 
says  it  is  to  provide  for  the  protection  of  the 
birds  during  their  breeding  season.  It  can  hardl7 
be  contended,  if  the  ordinary  rule  as  to  interpreting 
statutes  that  the  preamble  governs  the  statute 
is  to  prevail,  that  the  third  section  gives  power  to 
the  Home  Office  to  allow  the  birds  to  be  killed 
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during  the  breeding  season  ^  and  to  protect  them  S9  &  ss  vict . 
during  other  times.  There  may  be  valid  reasons 
for  exempting  Sutherlandshire  from  the  operation 
of  the  act  by  an  order  in  council  under  section  9, 
but  these  reasons^  however  strong,  hardly  em- 
power the  Home  Office  to  alter  the  close  season 
instead  of  extending  or  varying  it  as  empowered 
by  the  act. 

A  similar  alteration  has  been  made  in  respect  to  caitbnesa- 

shim. 

Caithness-shire ;  but  that  alteration  was  made  for 
one  year  only,  to  the  Slst  December,  1873.  There 
is  clearly  no  authority  to  make  such  an  order  as 
this^  as  the  act  only  gives  power  to  alter  it,  and 
no  power  to  make  such  alteration  temporary.  It 
must  be  done  once  and  for  all,  and  it  is  extremely 
doubtfrd  if  the  Home  Office  have  power  to  alter 
any  close  term  that  has  been  varied  under  this 
section.  It  is  difficult  to  say  what  is  the  precise  whatiieiote 
position  of  Caithness  under  the  act ;  either  the 
order  is  altogether  invalid  and  the  close  time 
remains  as  prescribed  by  the  act — ^from  the  1st 
April  to  the  1st  August — or,  if  the  order  is  good, 
assuming  the  Home  Office  has  power  to  alter  the 
close  time^  which  it  is  submitted  it  has  not,  it  is 
from  the  1st  September  to  Slst  December ;  but 
as  the  Home  Office  has  clearly  no  power  to  make 
any  temporary  alteration^  it  would  seem  the  better 
construction  to  hold,  that  the  close  time  mentioned 
in  the  act  still  applies  to  Caithness. 

No  other  orders  have  at  present  been  made 
varying  the  period  mentioned  in  the  act. 

Sect.  4.  **  Where  any  person  shall  be  found  JJ^JjJ 
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32  &  83  Vict,  offending  against  this  act^  it  shall  be  lawfiil  for  any 
agaiiist  this    person  to  require  the  person  so  offending  to  give 
^nUSi  to     ^^  christian  name,  surname,  and  place  of  abode ; 
^M^i^     ^^^  ^  c^6  the  person  offending  shall,  after  being 
l"^"^         so  required,  refuse  to  give  his  real  name  or  pkce 
of  abode,  or  give  an  untrue  name  or  place  of  abode, 
he  shall  be  liable,  on  being  convicted  of  any  such 
offence  before  a  justice  of  the  peace  or  the  sheriff, 
to  forfeit  and  pay  in  addition  to  the  penalties  im- 
posed by  section  2  (e)  [1/.  for  each*  bird] ,  such  sum 
of  money  not  exceeding  two  pounds  as  to  the  con- 
victing justice  or  sheriff  shall  seem  meet,  together 
with  the  costs  of  the  conviction." 
BiMinct  It  will  be  noted  that  this  section  makes  it  a  dis- 

i^fiif^  to  ffivo  tinct  offence  to  refuse  to  give  the  real  name  and 
address ;  but  this  is  only  in  the  case  of  those  persons 
who  are  found  offending  against  the  second  section, 
i.  e,  caught  in  the  act  of  offending.  It  is  doubtful 
if  it  applies  to  the  case  of  persons  who  have  offended 
and  afterwards  found,  but  have  not  been  caught, 
in  the  act. 
Appucauon  Sect.  5.  "  One  moiety  of  every  penalty  or  for- 
sects.  feiture  under  this  act  shall  go  and  be  paid  to  the 
person  who  shall  inform  and  prosecute  for  the  same, 
and  the  other  moiety  shall,  in  England,  be  paid  to 
some  one  of  the  overseers  of  the  poor,  or  to  some 
other  officer  (as  the  convicting  justice  or  justices 
may  direct)  of  the  parish,  township,  or  place  in 
which  the  offence  shall  have  been  committed,  to 
be  by  such  overseer  or  officer  paid  over  to  the 
use  of  the  general  rate  of  the  county,  riding,  or 

{e)  See  ante,  p.  844. 
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division  in  which  such  parish^  township,  or  place  S3  it  ss  vtct 
shall  be  situate,  whether  the  same  shall  or  shall  Appiicauon 
not  contribute^to  such  general  rate;  and,  in  Scot-  *>'p«^^*«- 
land,  to  the  inspector  of  the  poor  of  the  parish  in 
which  the  offence  shall  have  been  committed,  to 
be  by  such  inspector  paid  over  to  the  use  of  the 
iunds  for  thereliefof  thepoorin  such  parish;  and, 
if  recovered  in  Ireland,  such  penalty  shall  be  ap- 
plied according  to  the  provisions  of  the  Fines  Act 
(Ireland)  1851,  or  any  act  amending  the  same." 

The  procedure  for  the  recovery  of  the  penalty  Prooednw  for 
will  be  in  accordance  with  that  pointed  out  in 
Chapter  XIII.  (/)  in  England;  in  the  way  men- 
tioned in  Chapter  XV.  {g)  in  Ireland.  For 
forms  of  statement  of  the  offences,  see  Forms 
Nos.  94,  95  (A). 

Sect.  6.  '^  All  offences  mentioned  in  this  Act,  At  to  tnai  or 
which  shall  be  committed  within  the  jurisdiction  mittedwuiiiu 
of  the  Admiralty,  shall  be  deemed  to  be  offences  mty  Juru. 

,  .  diction. 

of  the  same  nature,  and  liable  to  the  same  punish-  swte. 
ments  as  if  they  had  been  committed  upon  any 
land  in  the  United  Kingdom,  and  may  be  dealt 
with,  inquired  of,  tried,  and  determined  in  any 
ootmty  or  place  in  the  United  Kingdom  in  which 
the  offender  shall  be  apprehended  or  be  in  custody, 
in  the  same  manner  in  all  respects  as  if  they  had 
been  actually  committed  in  that  county  or  place ; 
and  in  any  information  or  conviction  for  any  such 
offence  the  offence  may  be  averred  to  have  been 

(/)  See  ante,  p.  233. 
(g)  See  ante,  p.  286. 
(A)  See  post,  pp.  863,  364. 
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«2  &  3s  Vict,  committed  *  on  the  high  seas ; '  and  in  Scotland 

Offences        ^^^7  off^nce  Committed  agamst  this  act  on  the  sea 

committed     coast,  OP  at  sca  beyond  the  ordinary  jurisdiction 

Sect. «.         of  any  sheriff  or  justice  of  the  peace,  shall  be  held 

to  have  been  committed  in  any  county  abutting  on 

such  sea  coast,  or  adjoining  such  sea,  and  may  be 

tried  and  punished  accordingly." 

Where  Sect.  7.  "  Where  any  offence  under  this  act  is 

offence!  com-  ^^^    j    •  x  /•         •         xi 

roittedon      Committed  m  or  upon  any  waters  terming  the 

boundaiy  -i-ii  •T»»i» 

watcra,pH>-    boundary  between  any  two  counties,  districts  of 
may  be  In      quarter  sessions  or  petty  sessions,  such  offence 

either  county.    *  i   ^     /*  •        •  •       • 

Sect.  7.         may  be  prosecuted  before  any  justice  or  justices 
of  the  peace,  or  sheriff  in  either  of  such  counties 
or  districts," 
fittont  of  Sect.  8.  ^*  The  operation  of  this  act  shall  not 

Sect  8.         extend  to  the  island  of  Saint  Kilda." 
Power  to  her       Scct.  9.  "It  shall  bc  lawful  for  her  Majesty, 

Majesty,  by  ,  J      J' 

order  in        by  au  ordcr  of  council,  where,  on  account  of  the 

council,  to  •'  ^  ^  ,  , 

exempt  parts  neccssitics  of  the  mhabitants  of  the  more  remote 

from  opera- 
tion of  act.     parts  of  the  sea  coasts  of  the  United  Kingdom,  it 

shall  appear  desirable,  firom  time  to  time  to  exempt 

any  part  or  parts  thereof  from  the  operation  of  this 

act ;  and  every  such  order  shall  assign  the  limits 

of  such  part  or  parts  aforesaid  within  which  such 

exemption  shall  have  effect." 

35  &  so  Vict      The  Wild  Birds  Act  was  passed  in  1872,  in 

consequence  of  the  increasiDg  destruction  of  various 

birds,  threatening  their  extermination  in  many 

cases.   It  is  intituled  "  An  Act  for  the  Protection  of 

certain  Wild  Birds  during  the  Breeding  Season." 

The  preamble  recites, "  tliat  it  is  expedient  topro- 

"vide  for  the  protection  of  certain  wild  birds  of  the 


C78. 

Wild  Birds 

Protection 

Act. 
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United  Kingdom  during  the  breeding  season,"  ss&ssyict 
and  the  enactments  are  as  follows : — 

Sect.  1.  "That  the  words  *wild  bird'  shall  Deuniaonof 
for  all  the  purposes  of  this  act  be  deemed  to  gecti. 
include  the  following  birds: — *Avocet,  bittern,  BWain- 
blackcap,  chififehaff^coot,  creeper,  crossbill,  cuckoo,  ^-nd  Dinis. 
•curlew,  *dotterel,  *dunbird,  *dunlin,  flycatcher, 
•godwit,  golden-crested  wren,  goldfinch,  •green- 
shank,    hawfinch    or    grosbeak,    hedgesparrow, 
kingfisher,  landrail,  *lapwing,  •mallard,  martin, 
moor  (or  water)  hen,  nightingale,  nigh^ar,  nut- 
hatch, owl,  •oxbird,  •pewit,  *phalerope,  pipit, 
•plover,  •ploverspage,  *pochard,  *purre,  quail, 
redpoll,    •redshank,   redstart,    robin    redbreast, 
•ruff  and  reeve,  •sanderling,  sand  grouse,  •sand- 
piper, sealark,  •shoveller,  siskin,  •snipe,  •spoon- 
bill, *stint,  *stonecurlew,  stonechat,  •stonehatch, 
•summer    snipe,    swallow,    swan,    swift,    •teal, 
•thicknee,     titmouse      (long-tailed),      titmouse 
(bearded),  wagtail,  warbler  (Dartford),  warbler 
(reed),     warbler     (sedge),    •whaup,     wheatear, 
whinchat,    •whimbrell,     •widgeon,    *woodcock, 
•wild   duck,  woodlark,  woodpecker,  woodwren, 
wren,  wryneck ;  and  the  word  sheriff  shall  include 
steward  and  also  sheriff  substitute  and  steward 
substitute." 

The  birds  whose  names  are  preceded  by  an  wudiowi. 
asterisk  are  also  mentioned  as  wild  fowl  in  the 
39  &  40  Vict.  c.  29  (A).     It  will  be  seen  that  the 
birds  named  in  the  Wild  Birds  Act  may  be 
divided  into  two  classes ;  the  one,  the  wild  fowl 

(Ji)  See  post,  p.  366 
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8fi  ft  86  Ylct. 
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Beuon  during 
which  certain 
wild  blnb 
Nhall  not  ba 
killed. 

Sect.  2. 


Penalty. 


Prooednrs  for 
ponaltles. 


that  have  a  marketable  value  for  food ;  the  other 
class,  those  that  are  useful  as  insect  killers,  or 
desirable  to  preserve  as  songsters. 

Sect.  2.  "  Any  person  who  shall  knowingly 
or  with  intent  kill,  wound,  or  take  any  wild 
bird,  or  shall  expose  or  offer  for  sale  any  wild 
bird  recently  killed,  wounded,  or  taken,  between 
the  fifteenth  day  of  March  and  the  first  day  of 
August  in  any  year  shaU,  on  conviction  of  any 
such  offence  before  any  justice  or  justices  of  the 
peace  in  England  or  Ireland,  or  before  the  sheriff 
or  any  justice  or  justices  of  the  peace  in  Scotland, 
for  a  first  offence  be  reprimanded  and  discharged 
on  payment  of  costs  and  summons,  and  for  every 
subsequent  offence  forfeit  and  pay  for  every  such 
wild  bird  so  killed,  woimded,  or  taken,  or  so  ex* 
posed  or  offered  for  sale,  such  sum  of  money  as 
including  costs  of  conviction  shall  not  exceed  five 
shillings,  as  to  the  said  justice,  justices,  or  sheriff 
shall  seem  meet,  unless  he  shall  •  prove  to  the 
satis&ction  of  the  said  justice,  justices,  or  sheriff 
that  the  said  wild  bird  was  or  were  bought  or 
received  on  or  before  the  said  fifi;ecnth  day  of 
March,  or  of  or  fi-om  some  person  or  persons 
residing  out  of  the  United  Kingdom :  Provided 
nevertheless,  that  every  siunmons  issued  under 
this  act  shall  specify  the  kind  of  wild  bird  in 
respect  of  which  an  offence  has  been  committed, 
and  that  not  more  than  one  summons  shall  be 
issued  for  the  same  offence." 

For  the  procedure  before  justices  for  the  re- 
covery of  these  penalties  and  proof  of  previous 
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oonviction,  see   Chap.   XIII  (/)   for    England,  ulm  vict 
and  XV.  (m)  for  Ireland.    For  forms  of  state- 
ment of  the  offence  see  Form  No.  96  (w). 

It  will  be  noted  that  this  section  is  practically  Effect  of 
inoperative.  It  is  silent  as  to  what  is  to  be  done 
if  the  person  on  being  reprimanded  declines  to 
pay  the  costs  and  summons.  It  is  very  doubtful 
if  a  distress  could  be  levied  for  these  costs.  The 
act  clearly  prevents  any  penalty  being  imposed 
for  a  first  offence,  and  it  is  hard  to  see  what  is  the 
way  to  enforce  the  act  against  a  contumacious 
offender  in  proceedings  on  a  first  offence.  There 
is  no  limit  as  to  the  amount  of  costs  of  the  first 
ofl^ce,  and  it  might  very  well  happen  that  the 
costs  of  the  first  offence  amounted  to  more  than  the 
fine  and  costs  (if  only  one  bird  was  killed)  would 
do  in  the  second  case  where  they  are  limited  to 
five  shillings.  It  would  seem  that  the  justices,  on 
the  conviction  for  a  second  offence,  could  put 
such  sum  as  they  pleased,  not  exceeding  five 
shillings  for  each  bird  killed,  as  the  act  does  not 
say  what  the  fine  shall  be,  only  that  the  aggregate 
of  the  fine  and  costs  shall  not  exceed  five  shillings 
for  each  bird. 

There  is  a  difficulty  also  in  construing  the  pro-  PraviBOM 

•  1  •      .  •/•     ^1       1  •     1     <•       -I -I    to  summons. 

V180 — the  summons  is  to  specify  the  kind  of  wild 
bird  killed,  and  "  not  more  than  one  summons  is 
to  be  issued  for  the  same  offence."  It  is  difficult 
to  see  what  these  words  mean,  unless,  indeed,  it 

(0  See  ante,  p.  233. 
(m)  See  ante,  p.  286. 
(n)  See  post,  p.  364. 
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punishable. 
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names  and 


Sect.  8. 


means  that  under  sect.  5,  whicli  gives  jurisdiction 
in  cases  where  an  o£fence  is  committed  on  the 
boundary  of  a  county,  quarter  or  petty  sessional 
district,  to  have  the  case  heard  in  either,  tliat  the 
offender  shall  not  be  proceeded  against  in  both 
districts  for  the  same  offence.  What  it  was  pro- 
bably intended  to  mean  was,  if  a  man  killed,  say, 
half  a  dozen  wild  birds  on  the  same  day — e.g.i 
took  a  nest  of  young  robins — ^he  was  not  to  have 
six  summonses  issued  against  him,  but  one  sum- 
mons only ;  but  the  act  does  not  provide  this,  and 
it  makes  it  a  separate  offence  to  kiU  each  bird,  so 
that  there  is  nothing  to  prevent  a  person  being 
summoned  for  as  many  birds  as  he  takes. 

It  will  be  noted  that  the  offence  against  the 
act  is  the  actual  killing,  wounding,  or  taking; 
the  attempt  to  do  these  is  not  made  punishable. 

No  power  to  vary  the  breeding  season  is  pven 
in  this  act,  as  in  the  Sea  Birds  Act  (p)  and  Wild 
Fowl  Act  (y).  It  applies  absolutely  to  all  parts 
of  the  United  Kingdom. 

Sect.  3.  *' Where  any  person  shall  be  found 
offending  against  this  act,  it  shall  be  lawful  for 
any  person  to  require  the  person  so  offending  to 
give  his  christian  name,  surname,  and  place  of 
abode,  and  in  case  the  person  offending  shall, 
after  being  so  required,  refuse  to  give  his  real 
name  or  place  of  abode,  or  give  an  untrue  name 
or  place  of  abode,  he  shall  be  liable,  on  being  con- 
victed of  any  such  offence  before  a  justice  of  the 

ip)  See  ante,  p.  345. 
(v)  See  post,  p.  859. 
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peace  or  the  sheriffj  to  forfeit  and  pay,  in  addition  as » sa  yict. 
to  the  penalties  imposed  by  section  two,  such  sum 
of  money  not  exceeding  ten  shillings  as  to  the  pematy  for 
convicting  justice  or  sheriff  shall  seem  meet."         »'"*»«• 

In  order  to  incur  this  penalty  the  person  must  Extent  of 
be  found  offending  against  the  act  The  observa- 
tion made  on  the  clause  in  the  Sea  Birds  Act  {q\ 
apply  to  this  clause.  It  may  be  doubtful  if 
this  section  would  apply  to  a  first  offence,  as  the 
penalty  here  provided  is  in  addition  to  the  penal- 
ties imposed  by  sect.  2,  and  by  that  section  no 
penalty  is  imposed  for  a  first  offence. 

Sect.  4.  ^^  All  offences  mentioned  in  this  act,  as  to  triai 
which  shall  be  committed  within  the  jurisdiction  oomi^Si 
of  the  Admiralty,  shall  be  deemed  to  be  offences  Admi^ty 
of  the  same  nature  and  liable  to  the  same  punish-  rr"' 
ments  as  if  they  had  been  committed  upon  any 
land  in  the  United  Kingdom,  and  may  be  dealt 
mth,  inquired  of,  tried,  and  determined  in  any 
county  or   place  in    the   United  Kin^om,  in 
which  the  offender  shall  be  apprehended  or  be  in 
custody,  in  the  same  manner  in  all  respects  as  if 
they  had  been  actually  committed  in  that  county 
or  place  ;  and  in  any  information  or  conviction 
for  any  such  offence,  the  offence  may  be  averred 
to  have  been  committed  '  on  the  high  seas,'  and- 
in  Scotland  any  offence  committed  against  this 
act  on  the  sea  coast,  or  at  sea  beyond  the  ordinary  oirence  at 
jurisdiction  of  any  sheriff  or  justice  of  the  peace^ 
shall  be  held  to  have  been  committed  in  any 
county  abutting  on  such  sea  coast,  cfr  adjoining 

(r)  S€C  ante,  p.  348. 


fieii. 
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teniu. 

Sectl. 


such  sea^  and  may  be  tried  and  punished  ac- 
cordingly." 

Sect.  5.  "  Where  any  offence  under  this  act  is 
committed  in  or  upon  any  waters  forming  the 
boundary  between  any  two  counties,  districts  of 
quarter  sessions  or  petty  sessions,  such  oflfence. 
may  be  prosecuted  before  any  justice  or  justices 
of  the  peace  or  sheriff  in  either  of  such  counties 
or  districts." 

The  Wild  Fowl  Preservation  Act  was  passed 
in  1876,  to  further  protect  the  birds  named  in  it 
during  the  breeding  season.  The  preamble  clearly 
states  the  reason  for  it ;  it  says : — 

"  Whereas  the  wildfowl  of  the  United  Kingdom, 
forming  a  staple  article  of  food  and  commerce, 
have  of  late  years  greatly  decreased  in  number  by 
reason  of  their  being  inconsiderately  slaughtered 
during  the  time  that  they  have  eggs  and  young ; 
and  whereas  owing  to  the  marketable  value  the 
protection  accorded  to  them  by  the  act  of  35  &  36 
Vict.  c.  78,  intituled  *  An  Act  for  the  Protection  of 
certain  Wild  Birds  during  the  Breeding  Season,' 
is  insufficient ;  it  is  expedient  therefore  to  provide 
for  their  further  protection  during  the  breeding 
season." 

Sect.  1.  "The  words  'wild  fowP  shall  for  all 
the  purposes  of  this  act  be  deemed  to  include  the 
different  species  of  avocet,  curlew,  dotterel,  dun- 
bird,  dunlin,  godwit,  greenshank,  lapwing,  znBl- 
lard,  oxbird,  peewit,  phalarope,  plover,  plover's 
page,  pochard,  piure,  redshank,  reeve  or  ruff, 
sanderling,  sandpiper,  sealark,  shoveller,  snipe, 
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spoonbill^  stint,  stone-curlew,  stonehatch,  summer-  39  &  40  vict. 
snipe,  teal,  thick-knee,  whaup,  whimbrel,  widgeon,  j^^^j^  ^^ 
wild  duck,  wild  goose,  and  woodcock ;  the  word  *«™* 
"sheriff'  shaU  include  steward  and  also  sheriff 
substitute  and  steward  substitute." 

It  will  be  seen  that  with  the  exception  of  the  s^ie  birds  ag 
wild  goose  all  the  birds  mentioned  in  this  act  are  acu 
included  in  the  Wild  Birds  Act  (r).     And  the 
provisions  of  the  act  are  therefore  to  be  regarded 
as  additional  provisions  with  regard  to  these  birds. 

Sect.  2.  *^  Any  person  who  shall  kill,  wound,  season  during 

-  r,,  ^  .  .1  ••    which  wild 

or  attempt  to  km  or  wound,  or  take  any  wild  fowl  siiaii  not 

'  •'be  klUecL 

fowl,  or  use  any  boat,  gim,  net,  or  other  en-  ^^  ^ 
gine  or  instrument  for  the  purpose  of  killing, 
wounding,  or  taking  any  wild  fowl,  or  shall 
have  in  his  control  or  possession  any  wHd  fowl 
recently  killed,  wounded,  or  taken  between  the 
15th  day  of  February  and  the  10th  day  of  July 
in  any  year,  shall,  on  conviction  of  any  such 
offence  before  any  justice  or  justices  of  the  peace 
in  England  or  Ireland,  or  before  the  sheriff  or 
any  justice  or  justices  of  the  peace  in  Scotland, 
forfeit  and  pay  for  every  such  wild  fowl  so  killed,  Penalty. 
wounded,  or  taken,  or  so  in  his  possession,  such 
sum  of  money  not  exceeding  one  pound  as  to  the 
said  justices  or  sheriff  shall  seem  meet,  together 
with  the  costs  of  the  conviction." 

The  proviso  given  by  the  second  section  of  the 
Wild  Birds  Act,  that  the  birds  were  received 
from  some  person  residing  out  of  the  United 
Kingdom,  is  omitted. 

(r)  See  ante,  p.  801. 
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For  the  mode  of  recovering  these  penalties  in 
England^  see  Chap.  XIII.  {s) ;  and  in  Ireland, 
Chap.  XV.  (f).  For  forms  of  statement  of  the 
offence,  see  Forms  Nos.  98,  99  (m). 

It  will  be  seen  that  this  section  gives  jurisdic- 
tion to  any  justice,  but  goes  on  to  say  that  the 
penalty  is  to  be  in  such  sum  as  to  the  said  justices 
shall  seem  meet.  It  is  apprehended  that  one 
justice  is  sufficient,  but  it  would  be  safer  that  the 
conviction  should  be  by  two  justices. 

All  the  birds  named  in  this  act,  except  the  w2d 
goose,  are,  as  stated  above,  mentioned  in  the  Wild 
Birds  Act,  and  it  is  not  provided  that  the  two 
acts  are  to  be  read  together ;  this  act  provides  a 
different  close  time  and  different  penalties.  During 
the  time  mentioned  in  the  Wild  Fowl  Act,  pro- 
ceedings will  be  taken  imder  it  in  respect  of  the 
birds  named  in  it,  and  afterwards  under  the  Wild 
Birds  Act.  The  practical  result  of  the  two 
statutes  will  be — 

1.  No  wild  fowl,  except  mid  goose,  must  be 
killed  between  the  15tli  February  and 
the  1st  August  (a:). 

(From  the  16th  February  to  10th  July 
under  the  Wild  Fowl  Act,  from  the  10th 
July  to  1st  August  under  the  Wild  Birds 
Act.) 


(s)  See  ante,  p.  233. 

(t)  See  ante,  p.  286. 

(w)  See  post,  pp.  864, 865. 

(«}  89  &  40  Vict  c.  29,  s.  2;  85  &  36  Vict.  e.  Sd,  8. 2, 
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2.  No  person  must  have  in  his  possession  any  89ft4oyict. 

c.  29  8.  2 

recently-killed  wild  fowl  between  the  15th  ^ 

••'  (2)  PofflCKinn 

February  and  the  10th  July  (y).  m^'^'*'^ 

3.  No  person  must  expose  or  offer  for  sale  any  (s)  Haieof 

wild  fowl  before  the  Ist  August.  luegai. 

4.  The  wild  goose  being  only  named  in  the 

Wild  Fowl  Act,  has  practically  a  close  time 
to  himself,  15th  February  to  10th  July. 

It  will  be  seen  that,  under  the  Wild  Fowl  Act,  Foreign  wiw 
not  only  is  the  exposing  for  sale  illegal,  but  also 
the  possession ;  and  it  would  seem  that  this  extends 
to  the  possession  of  wild  fowl  wherever  killed,  as 
the  exception  in  the  Wild  Birds  Act  of  receiving 
birds  killed  out  of  the  United  Kingdom  is  omitted, 
and  that,  therefore,  it  is  an  offence  against  the  act 
to  have  in  possession  in  this  country  foreign  wild 
fowl  recently  killed, after  the  15th  February;  and 
this  view  is  strengthened  by  the  &ct,  that  the  third 
section,  which  gives  power  to  the  Home  Office  to 
vary  the  close  season,  gives  no  power  to  vary  the  No  power  to 
time  during  which  it  is  unlawful  to  have  wild  fowl  ponewion. 
in  possession.  A  London  dealer  or  private  person, 
therefore,  who  had  wild  ducks  from  a  part  of  the 
United  Kingdom  where  the  capture  was  lawful,  or 
from  abroad,  would  still  be  liable  to  the  penalty. 

Sect.  3.  '^  The  Home  Office  as  to  Great  Britain,  Homeoflice, 
and  the  Lord  Lieutenant  as  to  Ireland,  may,  cattonofjuJ 
upon  application  of  the  justices  in  quarter  sessions  Wbqcu 
assembled  of  any  county,  extend  or  vary  the  time 
daring  which  the  killing,  wounding,  and  taking  of 
wild  fowl  is  prohibited  by  this  act ;  the  extension 

(jf)  89  &  40  Vict.  c.  29,  s.  2;  85  &  36  Vict.  c.  38|  s,  2. 
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or  variation  of  such  time  bj  the  Home  Office 
shall  be  made  by  order  under  the  hand  of  one  of 
her  Majesty's  principal  secretaries  of  state,  after 
the  making  of  which  order  the  penalties  imposed 
by  this  act  shall  in  such  county  apply  only  to 
offences  committed  during  the  time  specified  in 
such  order ;  and  the  extension  of  such  time  by 
the  Lord  Lieutenant  shall  be  made  by  order  to  be 
published  in  the  Dublin  Gazette,  and  a  copy  of 
the  London  Gazette  or  Dublin  Gazette  containing 
such  order  shall  be  evidence  of  the  same  having 
been  made." 

As  has  been  ahready  pointed  out,  this  section 
does  not  authorize  the  variation  of  the  time  during 
which  the  possession  is  illegal.  It  is  very  doubt- 
fid  if  the  possession  of  wild  fowl  during  any  exten* 
sion  of  time  is  legal. 

As  there  is  no  power  under  the  Wild  Birds 
Act  to  extend  or  vary  the  time  during  which  it  is 
by  that  act  unlawfiil  to  take  any  wild  birds,  the 
penalties  thereby  imposed  will  apply  in  any  place 
where  the  time  under  the  Wild  Fowl  Act  has  been 
varied.  For  as  long  as  the  Wild  Birds  Act  re- 
mains unrepealed,  it  is  illegal  to  kill  any  wild  bird 
between  the  15th  March  and  1st  August,  and  no 
order  can  alter  this.  So  that  that  period  remains 
a  close  time  for  the  United  Kingdom,  subject  to 
such  additions  as  the  Wild  Fowl  Act  may  make. 

Under  this  section  the  Home  Office  have  macio 
two  orders.  The  close  time  for  wild  fowl  in  Dorset- 
shire has  been  extended  trova  the  10th  July  to  the 
1st  August. 
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In  Norfolk  an  order  has  been  made  extendinc:  3d&4Aytet. 
the  close  time  for  snipe  to  the  1st  August. 

It  seems  open  to  very  grave  doubt  if  the  Home  Norfolk 
Office  haye  power  to  make  such  an  order  as  this. 
The  act  empowers  them  to  yary  the  time  during 
which  the  taking  of  wild  fowl  is  prohibited.  Wild 
fowl  is  defined  to  include  all  the  birds  named  in  the 
act^  and  it  does  not  seem  that  the  power  to  do  the 
greater  act  includes  the  power  to  do  the  lesser.  If 
it  did^  each  bird  might  have  a  different  close  time. 

Sect.  4.  "  Where  any  person  shall  be  found  s«ct.  4. 
offending  against  this  act^  it  shall  be  lawful  for  o^ln? 

•  <■  M*        1  ■  Sg&iDSt  this 

any  person  to  reqmre  the  person  so  offending  to  Bctnwybe 
give  nis  cnnsnan  name,  surname,  and  place  of  ten  tbeir 
abode ;   and  in  case  the  person  offending  shall,  abodes. 
after  being  so  required,  refuse  to  give  his  real  name 
or  place  of  abode,  or  give  an  untrue  name  or  place 
of  abode,  he  shall  be  liable,  on  being  conyicted  of 
any  such  offence  before  a  justice  of  the  peace  or 
the  sheriff,  to  forfeit  and  pay,  in  addition  to  the 
penalties  imposed  by  section  two,  such  sum  of 
money  not  exceeding  two  pounds  as  to  the  con-  p«n»ity. 
victing  justice  or  sheriff  shall  seem  meet,  together 
with  the  costs  of  the  conviction." 

As  the  offences  against  the  act  are  killing,  at-  ^^^ 
tempting  to  kill,  wound  or  take  any  wild  fowl, 
iising  any  boat,  gun,  net,  engine,  or  other  instru- 
ment for  the  purpose  of  taking  any  wild  fowl,  or 
having  any  wild  fowl  in  possession  or  control, 
this  clause^  unlike  the  similar  clause  in  the  Sea 
Birds  Act  and  the  Wild  Birds  Act,  will  apply 
to  most  offences  against  this  act. 

o.  B 
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8»  *  ^  T^'  Sect.  5.  '^  One  moiety  of  every  penalty  or  forfeiture 
Application  Under  this  act  shall  go  and  be  paid  to  the  person 
who  shall  inform  and  prosecute  for  the  same>  and 
tlie  other  moiety  shall^  in  England^  be  paid  to  some 
one  of  the  overseers  of  the  poor,  or  to  some  other 
officer  (as  the  convicting  justice  or  justices  may 
direct)  of  the  parish,  township,  or  place  in  which 
the  offence  shall  have  been  committed,  to  be  by 
such  overseer  or  officer  paid  over  to  the  use  of  the 
general  rate  of  the  county,  riding,  or  division  in 
which  such  parish,  township,  or  place  shall  be 
situate,  whether  the  same  shall  or  shall  not  contri- 
bute to  such  general  rate ;  and  in  Scotland,  to  the 
inspector  of  the  poor  of  the  parish  in  which  the 
offence  shall  have  been  committed,  to  be  by  such 
inspector  paid  over  to  the  use  of  the  funds  for  the 
relief  of  the  poor  in  such  parish ;  and  if  recovered 
in  Ireland,  such  penalty  shall  be  applied  according 
to  the  provisions  of  the  Fines  Act  (Ireland),  1851, 
or  any  act  amending  the  same." 
Prosecutor         It  would  sccm,  that  to  entitle  a  person  to  the 

only  caa  re-  ■■■ 

cover  penalty,  moicty  of  the  penalty,  he  must  be  the  prosecutor ; 

the  act  says  ^^  inform  and  prosecute." 
As  to  trial  Scct  6.  ^^  All  offcnccs  mentioned  in  this  act, 

oommittMi  which  shall  be  committed  within  the  jurisdiction 
Adminaty  of  the  Admiralty,  shall  be  deemed  to  be  offences 
of  the  same  nature  and  liable  to  the  same  punish- 
ments as  if  they  had  been  committed  upon  any 
land  in  the  United  Kingdom,  and  may  be  dealt 
with,  inquired  of,  tried,  and  determined  in  any 
county  or  place  in  the  United  Kingdom  in  which 
the  offender  shall  be  apprehended  or.be  in  custody^ 


Jarlsdiotion. 
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m  the  same  manner  In  all  respects  as  if  they  had  »  &  4o  vict. 
been  actually  committed  in  that  county  or  place ;  Recovery  oi 
and  in  any  information  or  conviction  for  any  such  J***"^"- 
offence,  the  offence  may  be  averred  to  have  been 
committed  *  on  the  high  seas ; '  and  in  Scotland 
any  offence  committed  against  this  act  on  the  sea 
coasts  or  at  sea  beyond  the  ordinary  jurisdiction  of 
any  sheriff  or  justice  of  the  peace,  shall  be  held 
to  have  been  committed  in  any  county  abutting 
on  such  sea  coast,  or  adjoining  such  sea,  and  may 
be  tried  and  punished  accordingly/' 

Sect,  7.  "  Where  any  offence  under  this  act  is  sect.  7. 
committed  in  or  upon   any  waters  forming  the  oommitted^u 
boundary  between  any  two  counties,  districts  of  waUn. 
quarter  sessions  or  petty  sessions,  such  offence 
may  be  prosecuted  before  any  justice  or  justices  of 
the  peace  or  sheriff  in  either  of  such  counties  or 
districts." 


FORMS  (a). 

For  forms,  and  for  kilUng  a  sea  bird  ont  of  season,  see  ante,  82  &  83  vict.' 
Form  No.  6,  p.  62.  "^  "'  ^  ^' 

For  that  yon  [or  he  the  said  A.  B.],  on  &c.,  at  &c.,  nnlaw-  Having  a  sea 
fnHjT  had  in  yonr  [or  his]  control  [or  possession]  a  certain  sea  sewloo  oat'of 
bird,  called  and  known  as  [insert  name^  at  a  gall],  which  said  "^"^"^ 
sea  bird  had  been  then  reoentlj  killed  [wonnded  or  taken]  be- 
tween the  fiiiat  day  of  April,  in  the  year  187    ,  and  the  first  day 
of  Angnst,  in  the  same  year,  snch  sea  bird  not  being  a  young 
bird  nnable  to  fly,  contrary,  &c. 


(<})  These  forms  and  statements  of  offences  are  for  nse  in 
filling  np  the  general  forms  in  11  &  12  Vict  c  48,  referred  to, 
ante,  p.  250. 

r2 
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z^  k  33  Vict      For  that  you  [or  he  the  said  A.  B.],  on  &c.,  at  &e.,  were  [(fr 
c.  17, 8. 4.       ^^-j  {qqq^  ^j  q  j)  anlawf allj  committing  an  offence  against 

fouiid^end-  ^°  '^^^  ^^  parliament  passed  in  the  session  of  parliament  holden 

ing  giving  an  in  the  thirtj-second  and  thirty-third  years  of  the  reig^  of  her 

or  place  of  "    Majesty  Qneen  Victoria,  entitled  "An  Act  for  the  Preserration 

abode.  ^f  g^i^  Birds/'  to  wit,  that  yon  did  nse  a  boat  [or  kill,  or  wonnd, 

or  take]  for  the  purpose  of  killing,  wonnding,  or  taking  sea 

birds,  and  yon  [or  he]  were  [or  he  was]  thereupon  required  by 

the  said  C.  D.  to  give  him  the  said  C.  D.  yonr  christian  name, 

surname,  and  place  of  abode;  and  that  after  being  so  required  yon 

[or  he  the  said  A.  B.]  refused  to  give  your  [or  his]  real  name 

or  place  of  abode  [or  gaye  an  untrue  name  or  place  of  abode], 

contrary,  &c. 

Sfi  &  86  rict      For  that  yon  [or  he  the  said  A.  B.]  on  &c.,  at  &c,  unlawfully 

c.  i8,8.  .        .^^^  knowingly  did  kill  [wound  or  take]  a  certain  wild  bird 

wiidbinu  oDt  [naming  it,  as  e.g.,  a  robin  redbreast],  contrary  to  the  provisiona 

^J^JI*^^     of  an  act  of  parliament  passed  in  the  session  of  parliament 

holden  in  the  thirty-fifth  and  thirty-sixth  years  of  the  reign  of 

her  Majesty  Queen  Victoria,  entitled  **  An  Act  for  the  Proteo 

tion  of  certain  Wild  Birds  during  the  Breeding  Season  "  [ttop  here 

for  first  offenee"].    And  whereas  you  [or  he  the  said  A.  B.] 

before  the  said day  of ,  187—  [the  day  htfore  men* 

tioned]  were  [or  was]  on  &c.,  at  &c.,  convicted  by ,  esquires, 

then  and  there  being  justices  of  the  peace,  and  having  jurisdic- 
tion in  that  behalf,  for  that  yon  [or  he  the  said  A.  B.]  did,  on 
&c.,  at  &c.  [here  state  the  former  offence  against  the  act^.  And 
you  [or  he  the  said  A.  B.]  Arere  thereupon,  as  for  a  first  offence 
under  the  said  act,  and  in  pursuance  of  the  second  section  of 
such  act,  reprimanded  and  discharged,  contrary,  &c 

^'  iSi^i^      ^^^  that  yon  [or  he  the  said  A. B.]  on  &c.,at  &c,  nnlawfnllj 

aaie  wild         And  knowingly  exposed  [or  offered  for  sale]  a  certain  ¥rild  bird, 

^l^l^^t  of     ^  ^^  [naming  it,  as  e.g,,  a  plover] ,  then  recently  killed  [wounded 

(Id.)  or  taken],  between  the  15th  day  of  March  and  the  Ist  day  of 

August,  in  the  year  aforesaid,  contrary,  &c.  [as  in  lastferm^ 

If  for  a  second  offence,  proceed^.    And  whereas,  &c.  [as  im 

lastform'], 

found  offend-       A  form  for  this  offence  can  easily  be  adapted  from  the  liko 

StiSTSnV  'o™  ^^^^^  ^^®  ^^*  ^^'^  ^*^*  5  **  ^®™  ^^'  ^^»  "^^^  ^^  ^ 
or  place  of       the  same,  mutatis  mutandis. 
•bode 
(Id.  ■.  t). 
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See  the  Fonn  No.  6,  ante,  p.  62.  89  k  40  vict. 

C.  29,  M.  S,  $. 

For  that  yon  [or  he  the  said  A.  B.]  did  on  &c.,  at  &c.,  the  99.  For 

same  day  being  a  day  between  the day  of ,  and  "^"duriiig 

the day  of  ,  in  the  same  year,  being  the  time  »'*««<*  time. 

daring  which,  by  rirtae  of  an  order  nnder  the  hand  of  one  of 
her  majesty's  principal  secretaries  of  state,  it  is  nnlawfnl  within 
the  said  oonnty  to  kill  [or  wonnd,  or  take]  any  wild  fowl,  did 
kill  a  certain  wild  fowl,  to  wit,  one  teal  [or  as  the  case  may  be"] 
there,  contrary,  &c. 

For  that  yon  [or  he  the  said  A.  B.]  did  on  &c.,  at  &c.,  too.  fTnring 
unlawfully  haye  in  your  [or  his]  control  or  possession,  a  certain  jUiJrion^ 
wild  bird,  to  wit,  one  mallard,  which  said  bird  had  been  then  (i<L  >•  2). 
recently  killed,  wounded  [or  taken],  contrary,  &c 

The  form  for  this  will  be  the  same,  mutatis  mutandis,  a«  loi.  Penoa 
that  given  ante,  Form  No.  95,  p.  864,  for  the  same  offence  under  [^^i^uI^h'^' 
the  Sea  Birds  Act.  to  s^''*  or 

giving  untnitt 

See  Jervis's  Act,  11  &  12  Vict.  c.  43,  s.  14,  Form  I.  1,  and  name  or  pUce 
the  form  given  in  Oke's  "  Formnlist,"  5th  ed.,  p.  28,  No.  40  (id. «.  4). 
(second  conviction  under  the  Wild  Birds  Act),  for  conviction 
nnder  Sea  Birds  Act  and  Wild  Fowl  Act.    The  following  will 
be  the  form  for  a  first  conviction  under  the  Wild  Birds  Act 

Be  it  remembered  that  on  the  day  of  iw.  Form  of 

oouvlctton. 


! 


to  wit    )    ,  in  the  year  of  our  Lord  187 —  at , 

in  the  said  [county']  A.  B.  is  convicted  before  me,  one 
of  her  majesty's  justices  of  the  peace  for  the  said  [county"}, 

for  that  he  the  said  A.  B.  did,  on  the day  of 

instant,  at  &c,  unlawfully  kill  one  wild  bird,  to  wit,  one 
bittern,  contrary  to  the  provisions  of  an  act  of  parliament 
passed  in  the  session  of  parliament  holden  in  the  thirty-fifth 
and  thirty-flixth  years  of  the  reign  of  her  present  Majesty, 
entitled  "An  Act  for  the  Protection  of  certain  Wild  Birds  during 
the  Breeding  Season."  I  adjudge  the  said  A.  B.,  for  his  said 
offence,  being  a  first  offence  under  the  said  act,  to  be  repri- 
manded and  discharged,  and  also  to  pay  to  the  said  C.  D.  the 
sum  of for  his  costs  in  this  behalf. 

Given  nnder  my  hand  and  seal  the  day  and  year  first  above- 
mentioned,  at ,  in  the  county  aforesaid. 

J.  8.    (L.a)(<i). 

^11  —  -  ^' 

{a)  See  the  observation,  ante,  p.  853,  as  to  enforcing  the 
payment  of  these  costs. 
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CHAPTER  XX. 

THE  GAME  LAWS  OF  SCOTLAND. 

The  previous  Chapters  of  this  Work,  viz.,  as  to 
licences  to  kill  game,  and  deer,  &c.  (a);  gun 
licences  (&);  unlawfully  taking  game  bj  army 
and  navy  officers  (c);  placing  poisoned  grain, 
&c.  on  ground,  &c.  {d) ;  licences  to  deal  in 
game  (e);  buying  and  selling  game  by  other  than 
licensed  dealers  (/);  poaching  by  night  (^); 
the  Poaching  Prevention  Act  (A),  and  procedure 
for  penalties  under  revenue  laws  (t).  Sea  and  the 
Wild  Birds  Acts,  Chapter  XIX.  (J), — apply  to 
Scotland  as  well  as  to  England  and  Ireland.  In 
convenient  divisions  of  this  Chapter  we  propose  to 
arrange  the  enactments  which  relate  exclusively 
to  game  in  Scotland,  viz. : — 

Sect.  1.   What  is  "  Gamty^  and  the  Property  in 
it,  p.  367. 
„      2.   The  Landed  Qualification  to  kill  Gamr^ 
p.  372. 

(a)  See  Chap.  V.,  ante,  p.  74. 
(&)  See  Chap.  YI.,  ante,  p.  106. 
(0)  See  Chap.  IX.,  ante,  pp.  189,  190. 
(if)  See  Chap.  X.^  ante,  p.  192. 
(O  See  Chap.  XI.,  ante,  p.  207. 
(/)  See  Chap.  XII.,  ante,  p.  226. 
(g)  See  Chap.  XIV.,  ante,  p.  266. 
(h)  Chap.  XVII.,  ante,  p.  299. 
(i)  See  Chap.  XV III.,  ante,  p.  336. 
(J)  Chap.  XIX.,  ante,  p.  843. 
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Sect.  3.  Landlord  and  Tenant's  Biff hts  to  Game, 
ffc,  p.  373. 

„     4.   Of   Gamekeepers    and    their    Powers, 
p.  376. 

„     5.   T&tf  Seasons  for  Sporting,  p.  377. 

„      6.    Of  Muirhurn   and   destroying  Game, 
p.  385. 

„      7.    Unlawful  Possession  of  Game,  p,  387. 

„     8.    Trespasses  in  Pursuit   of  Game,    Sfc. 
in  the  Day  "time,  p,  388. 

„     9.  Procedure  for  Penalties  and  in  Actions 
under  2  §•  3  Will  4,  c.  6S,p.  395. 

„    10.  Actions  for  Trespass  at  Common  Law, 
p.  403. 

„    11.    Tabular  List  of  Penalties,  p,  406. 


Sect.  1.  What  is  "Game"  and  the  Propekty  i-  w?^^ 

**ffeune''  ana 
IN  IT.  the  property 

in  it: 

The  birds  and  animals  which  are  game  in  Scot-  *«oame*'in 
land  are  generally  the  same  as  in  England ;  but,  ^"""^ 
as  pointed  out  in  the  Introduction  (A),  some  of 
the  Scotch  game  acts  seem  to  call  deer,  snipes, 
and  quail  game ;  and  one  of  the  acts,  25  &  26 
Vict.  c.  114  (l),  which  extends  to  the  United 
Kingdom,  defines  **game"  for  certain  purposes 
to  embrace  rabbits,  woodcocks,  and  snipes.  It 
should  here  be  observed,  however,  that  in  Chaps. 
XI.  and  XII.,  as  to  dealing  in  game  bj  licensed 

(A)  See  ante,  pp.  8,  4. 

(0  See  Chap.  XVII.,  ante,  p.  299. 
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"Game  "In 
Scotland. 


Property  In 

gHOM,  &c. 


and  unlicensed  dealers  (but  not  the  killing  of  it), 
it  is  shown  that  the  English  definition  of  "  game  '* 
is  imported  into  Scotland  by  23  &  24  Vict.  c.  90, 
s.  13  (/).  Each  act,  therefore,  as  to  such  defini- 
tion must  be  adhered  to,  for  it  will  onlj  apply  to 
those  birds,  &c.  expressly  named. 

As  to  property  in  game,  see  observations  (m)  as 
to  the  law  of  Scotland,  by  which,  as  a  general  rule, 
the  captor  of  the  game  is  deemed  the  proprietor 
of  it,  and,  unless  the  seizure  and  forfeiture  of  it 
are  sanctioned  by  statute,  he  cannot  be  deprived 
of  it  (ti).  By  the  common  law  of  Scotland  all 
men  have  right  and  privilege  of  the  game  on 
their  own  estates  and  property ;  the  right  to  pro- 
tect as  well  as  to  kiU  it,  considered  as  a  real  right, 
being  an  incident  of  landed  property  remaining 
with  him  as  a  separate  estate  afi;er  he  has  let  the 
lands  for  all  the  usual  agricultural  purposes  (o). 
A  proprietor  may,  and  generally  does,  possess  the 
game  on  his  own  land,  or  he  may  possess  it  on 
the  estate  of  another  person  by  virtue  of  a  servi- 
tude, his  own  estate  being  the  dominant  tenement. 
But  it  never  appears  disjoined  from  the  ownership 
of  land,  as  a  separate  tenement  constituted  by  in- 
feftment  or  tack.  It  is  often  exercised  by  delega- 
tion; but  in  that  case  it  is  merely  a  pei'sonal 
privilege  (/?).     As  between    the    landlord  and 

(I)  See  ante,  p.  211. 
(m)  See  ante,  p.  88. 

(«)  Enkine,  B.  ii.  1 1, 8. 10;  Barclay's  Dig.  405. 
Ip)  See  Copland  y.  Maxwell,  L.  R.,  2  H.  L.  So.  103. 
ip)  Mor.  4,995;  Polloek  t.  Harvey,  1828,  6  S.  &  D.  913; 
Irvine,  Q.  L.  25. 
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tenant  the  presumption  is.  where  the  lease  is  silent^  Righta  u  be. 
that  the  landlord  impliedly  reserves  the  right  to  loni  «id 
hunt  and  shoot  on  the  lands.  The  tenant  has  not 
a  concurrent  right,  and  maj  be  interdicted  from 
killing  the  game  (y).  But  the  tenant  may,  with-  B«bwtf,&c 
out  the  consent  of  his  landlord,  kill  rabbits,  which 
are  not  game,  for  the  preservation  of  his  crops, 
where  his  lease  is  silent  as  to  them ;  but  the  land- 
lord can  obtain  an  interdict  if  there  are  reasonable 
grounds  for  apprehending  that  under  pretence  of 
destroying  rabbits  the  tenant  is  really  engaged  in 
killing  game  (r).  The  tenant  has  in  general  (ex- 
cept perhaps  as  to  deer)  the  right  to  all  other 
birds  and  animals  than  game  strictly  so  called, 
including,  it  is  presumed,  quails,  landrails,  &c., 
except  pigeons,  which  are  protected  by  ancient 
statutes  («).  Rabbits,  by  the  old  statutes,  when 
inclosed  in  warrens,  were  considered  as  private 
property,  and  the  penalties  of  theft  were  incurred 
by  anyone  who  took  them  fi^m  their  warrens  or 
**cunningarie8"  without  permission  of  the  owner, 
while  the  destruction  of  them  elsewhere  was  de- 
clared to  be  a  point  of  dittay  {t).     The  landlord  Liabiiitj  u> 

•1.1      /•  #•  n  !_•  i_    i_      tenanUlor 

IS  responsible  for  any  surface  damage  which  he  surteoe 
causes  to  the  tenant  in  exercise  of  his  right  to  the 
game.     Moreover,  where  the  landlord  is  entitled 

(j*)  MarguU  of  Tneeddale  v.  Som%er,  1808;  Earl  of 
Hopetaun  y.  Wight,  1810,  Fac  Coll. ;  Wemy$8  y.  Wilton,  10 
D.  B.  &  M.  204;  Iryine,  G.  L.  21,  22. 

(r)  Monerieff  v.  Amotty  1828,  6  S.  &  D.  630;  Irvine, 
G.  L.  17. 

(0  Pateraon,  168;  Irvine,  G.  L.  17—19. 

(0  Irvine,  G.  L.  16. 
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exclusively  to  the  game,  if  he  preserve  it  in  exees-^ 
sive  quantity  and  thereby  causes  extraordinary 
injury  to  the  tenant's  crops,  the   tenant  has  a 
right  of   action  against  his  landlord  for    such 
damage ;  but  the  tenant  cannot  abate  the  nuisance 
by  driving  the  game  off  his  farm  by  means  of 
fire-arms,   dogs  muzzled  or  otherwise,  although 
not  actually  seizing  it,  but  must  resort  to  his 
action  at  law  (u),     A  person  holding  a  right  of 
servitude  of  pasturage  or  otherwise  over  land  can- 
not kill  the  game  thereon,  even  though  he  may 
have  the    statutory  qualification  in  land,   such 
right  not  being  on  the  same  footing  with  a  right 
of  property  (x).     By  the  constant  usage  of  Scot- 
land a  qualified  person  may  grant  permission  to 
shoot  over  his  own  lands  to  a  person  who  is  not 
so  qualified,  and  a  person  so  having  permission 
from  a  qualified  person  may  lawfully  have  in  his 
possession  the  game  which  he  has  killed  in  virtue 
of  such  permission  (y ).    A  tenant,  in  the  absence  of 
a  stipulation  to  the  contrary,  cannot  prevent  his 
landlord,  or  those  having  his  permission,  hunting 
over  his  farm ;  but  he  is  entitled  to  compensation 
for  damage  actually  done  by  either,  and  may  pre- 
vent their  injuring  newly  sown  grain,  or  young 


(«)  Wemyjit  ▼.  WtUon,  1847,  10  D.  B.  &  M.  194;  Dry^dale 
T.  Jameson,  1832,  2  S.  &  D.  147;  Irvine,  G.  L.  61,  62. 

(ar)  IbrbetY.Andenan,  1809,  Fac.  Coll. ;  £arl  ofAhcyne  t. 
Ihrquharson,  1814,  Fac.  ColL :  Marquis  of  TmeeddaU  t. 
Dalrymple,  1778,  Mv  4,992  ;•  Irnne,  G.  L.  47,  48,  56. 

(y)  Kelly  r.  Smith,  1780,  Fac  ColL  App.  No.  87,  M.  4,995; 
Irrine,  G.  L.  42;  Barclay's  Dig.  406. 
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grass  (z).     A  person  having  a  reserved  right  to  fo^.te 
hunt  over  another's  ground  may  grant  permission 
to  others,  but  is  not  entitled  to  abuse  it  to  the 
great  prejudice  of  the  owner,  or  to  lease  the  game 
for  rent  (a). 

The  person  who  has  the  right  of  property  in  Lewing 
lands  may  grant  leases  of  the  game  upon  it,  a 
practice  which  has  recently  become  very  frequent 
in  Scotland,  being  considered  only  as  delegations 
from  the  proprietor  of  his  privilege  or  franchise  to 
kill  game  on  the  estate,  which  could  otherwise  be 
competently  exercised  by  the  landlord  alone,  and 
not  as  conferring  on  the  tenant  of  the  shootings 
any  right  to  the  fruits  of  the  soil;  but  one  of  two 
co-proprietors  is  not  entitled  to  grant  to  others 
a  "  lease  for  rent"  of  the  game  on  the  common 
property,  though  he  may  himself  shoot,  and  give 
gratuitous  permission  to  others  to  a  reasonable 
extent ;  nor  does  the  right  to  lease  game  belong 
to  one  who  holds  merely  a  right  of  servitude  of 
pasturage  over  the  servient  property,  not  being 
himself  entitled  to  shoot;  but  it  would  appear 
from  the  cases  last  cited  that  a  lease  of  game 
cannot  be  assigned  by  the  tenant  or  sublet,  without 
an  express  power  to  do  so  (b). 

(z)  Banaldson  y.  BallantiHe,  1804,  M.  15,  270;  Irrine, 
O.  L.  58,  69. 

(a)  Earl  of  Ahayne  t.  lnne»^  1813,  Fac.  Coll. ;  Carnegie  t. 
Lord  Kintore  and  Oammell,  1829,  8  S.  &  D.  251;  Irvine, 
6.  L.  28. 

(Jb)  Inrine,  G.  L.  26—29;  Campbell  v.  Campbell,  1809,  Fac. 
CoU. 
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%JiSJ!S^  Sect.  2.  The  Landed  Qualification  to  kill 

to  kill  game:  GaME. 

Ac^u62i.  The  Act  1621,  cap.  31,  which  provides  the  pro- 

perty qualification  to  kill  game,  is  still  in  force  (c), 
and  applies  to  shooting  as  well  as  to  hunting 
game,  but  apparently  not  to  the  snaring  of  hares, 
is  as  follows: — 

peniofis  mast      Afient  hunting  and  haulktng, — "  Our  soveraigne 

have  plough-  if  a  o 

gate  of  laxuL  Jq^^^  ^^A  cstates  of  this  present  parliament,  statutes 
and  ordaines,  that  no  man  hunt  nor  haulk  at  any 
time  hereafter,  who  hath  not  a  plough  of  land  in 
heritage,  under  the  paine  of  ane  hundreth  pounds. 
Ordaines  his  Majestic  to  have  the  one  halie  of  the 
penaltie  of  the  contraveeners  of  this  present  act ; 
and  the  dilator  to  have  the  other  halfe  of  the  said 
penaltie." 

The  extent  of  the  plough-gate  of  land,  which 
must  be  in  Scotland,  is  uncertain,  and  has  not 
been  conclusively  settled,  but  is  variously  esti* 
mated  fix>m  96  to  104  Scotch  acres  ((f). 

ftweduw  for  Procedure. — The  penalty  (8/. :  6#.  8rf.,  Eng- 
lish) is  recoverable  before  justices  of  the  peace  of 
the  county  where  the  offence  was  committed  {e\ 
and  must  be  prosecuted  for  within  twenty  years ; 
which  may  be  either  at  the  instance  of  the  fiscal, 
or  with  his  concurrence  by  a  private  party.     It  is 

ie)  Earl  of  Bopetoun  v.  Wight,  1810,  Ftts.  Coll. ;  l¥otter  r. 
IPEwan,  1609,  Fac.  Coll.  This  qoalification  is  assamed  in 
13  Geo.  3,  c.  64,  s.  3,  post,  p.  887.  The  qualified  pereon  may 
grant  penniBsion.    (See  ante,  p.  870;  Irvine,  G.  L.  89,  &c) 

(i)  Irrine,  G.  L.  43,  44. 

(e)  Buchanan  t.  Wair,  1808, 19  Fac.  Coll.  526    Chphane 
Meek,  1810. 
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also  said  that  the  penalty  may  be  sued  for  in  the  Act  lesi. 
Sheriff's  Small  Debt  Courts  under  the  schedule 
for  statutory  penalty  (/). 


Sect.  3.  Landlord  and  Tenant's  Rights  to  s.  imunord 

AME^  &C.  riffhls  to 

garnet  Jtc.: 

As  in  England,  so  in  Scotland,  neither  the  Ezcbe 
landlord,  nor  the  tenant  or  occupier  of  lands,  who  llumMt  ^ 
is  entitled  to  the  game,  can  use  a  dog,  gun,  &c.  ^^  ^^"^ 
to  take  game  or  conies,  &c.  (with  some  few  ex- 
ceptions), without  first  obtaining  an  excise  licence 
to  kill  game  under  the  23  &  24  Vict.  c.  90, 
88.2,5(y). 

There  are  no  enactments,  as  in  England  (Chap. 
VI.,  ante^  p.  116),  defining  the  landlord  and 
tenant's  rights  to  the  game,  which  is  founded 
upon  the  oonunon  law  only,  as  mentioned  in 
sect.  1,  ante^  p.  368;  but  there  is  a  corresponding  Kttiing 
act  to  the  English  Act,  11  &  12  Vict.  c.  29,  ante,  **'~' 
pp.  135 — 141,  as  to  killing  hares  by  owners  and 
occupiers,  viz.,  the  11  &  12  Vict.  c.  30,  and 
which  exempts  them  firom  the  goyemment  dutj 
on  the  licence  to  kiU  game. 

The  11  &  12  Vict.  c.  30,  intituled  «  An  Act  touku  vict. 
enable  all  Persons  having  at  present  a  Right  to  kill  ^ 
Hares  in  Scotland  to  do  so  themselves,  or  by 
Persons  authorized  by  them,  without  being  re- 
quired to  take  out  a  Game  Certificate"  (passed 
22nd  July,   1848);    after   reciting  that  by  48 

(/)  Barclay's  Dig.  411,  412 ;  Inrine,  G.  L.  53. 
(^)  See  ante,  pp.  77,  88. 
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n  &w  Vict  Geo.  3,  c.  55,  62  Geo.  3,  c.  93,  and  3  &  4  Vict. 

Killing  hares  c  17  [now  repealed],  '*  certain  duties  of  assessed 

iicen^.  *      taxes  were  granted  to  her  Majesty  the  Queen 

upon,  amongst  other  things,  every  person  who 

shall  use  any  dog,  gun,  net,  or  other  engine  for 

the  purpose   of  killing  any  game  whatever,   or 

shall  assist  in  any  manner  in  the  taking  or  killing 

of  any  game:"  and  that  "by  divers  laws  now  in 

foi-ce,  penalties  are  imposed  on  all  persons  taking 

or  kiUing,  or  assisting  in  the  taking  or  killing  ofy 

amongst  other  things,  any  game  whatever,  who 

shall  not  have  obtained  a  certificate  of  the  due 

payment  of  such  duties;"  and  that  *^it  has  heen 

found  that  much  damage  has  been  and  continually 

is  done  by  hares  to  the  produce  of  land,  and  that 

great  losses  have  been  thereby  sustained;  and  it 

is  expedient  that  all  persons  having  at  present  a 

right  to  kill  and  destroy  hares  in  Scotland  should 

be  allowed  to  do  so  without  the  payment  of  the 

said  duties  of  assessed  taxes,  and  without   the 

incurring  of  any  of  the  penalties  above  men- 

Sect  1.         tioned;"  by  sect.  1  enacts, — "  That  fi»m  and  after 

tS\!^T^    the  passing  of  this  act  it  shall  be  lawful  for  any 

iJLefinBoot-  pcrsou  having  at  present  a  right  to  kill  hares  in 

■owitbonta    Scotland  to  do  so  himself,  or  by  any  person  per- 

cate^pro-       mittcd,  directed  or  commanded  by  him  by  any 

Tided  they  .  .  -i        i  .     i         n         .  ,  i  ^. 

■hall  be        writing  under  his  hand,  without  the  payment  of 

own  land,      any  such  duties  of  assessed  taxes  as  aforesaid  and 

without  obtaining  an   annual    game    certificate 

[now  an  excise  **  licence  to  kill  game,"  23  &  24 

Vict.  c.  90,  s.  6  (y)]. 

{if)  See  ante,  p.  S8. 
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**  Provided  always,  that  sucli  hares  shall  be  found  "jj',*^***- 
and  killed  in  or  upon  his  own  land; — provided  Kininghmra 
also,  that  no  person  permitted,  directed  or  com-  uoenoft.^  ^ 
manded  as  aforesaid  shall  have  power  to  authorize 
anj  other  person  whatever  to  take  or  destroy  any 
hare." 

The  persons  giving  the  permission  must  be  wnoouigir* 
those  who  are  qualified  by  the  possession  of  a 
plough-gate  of  land  required  by  the  Act  1621, 
c.  31  (A).     The  land  need  not  be  "inclosed"  as  i-wHineed 
in  England  (i);  and  here  authority  is  given  to  "incioMd." 
kill  hares  to  "  any  person "  having  the  right  to 
kill  them ;    therefore   reserving   existing  rights 
between  landlords  and  tenants,  and  not  giving  it  to 
each.     The  form  used,  none  being  given  in  this 
act,  may  be  that  in  use  in  England,  No.  23  (A). 

Sect.  2  enacts, — ^^  That  no  person  so  permitted,  Notiiabieto 

■%•  •  •      tux  ■■  game- 

directed  or  commanded  to  kill  hares  as  aforesaid  deepen, 
shall,  unless  otherwise  chargeable,  be  liable  to  ®~^*' 
any  duties  of  assessed  taxes  as  gamekeeper." 

Sect.   3  enacts, — "That  firom  and  after  the  to  extend  to 
passing  of  this  act  it  shall  be  lawful  for  any  person  banting. 
to  pursue  and  kill  or  to  join  in  the  pursuit  and  s«ct.  s. 
killing  hares  by  coursing  with  greyhounds,  or  by 
hunting  with  beagles  or  other  hounds,  without  the 
having  obtained  an  annual  certificate"  [now  an 
excise  "  licence  to  kill  game,"  23  &  24  Vict.  90, 
s.  6  (0]. 

(A)  See  ante,  p.  872 ;  Irrme,  G.  L.  15. 
(i)  See  ante,  p.  136. 
(A)  See  ante,  p.  161. 

(0  See  ante,  p.  88 ;  see  11  &  12  Vict.  c.  29,  s.  4,   ante, 
p.  139,  a  similar  enactment  and  case  there  cited. 
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11  &  13  Vict. 
c80. 

Kot  to  permit 
th«  destnic- 
tlou  of  hares, 
lie.  by 
poison. 

Sect.  4. 


Interpreta- 
tion of  act. 

8ect«. 


"  Night" 


Sect.  4  enacts, — "  That  nothing  herein  con- 
tained shall  extend  or  be  taken  or  construed  to 
extend  to  the  making  it  lawful  for  any  person, 
with  intent  to  destroy  or  injure  any  hares  or  other 
game^  to  put  or  cause  to  be  put  any  poison  or 
poisonous  ingredient  on  any  ground^  whether  open 
or  inclosed,  where  game  usually  resort,  or  in  any 
highway,— or  for  any  person  to  use  any  fire-«rms 
or  gun  of  any  description,  by  nighty  for  the  pur- 
pose of  kiQing  any  game  or  hares"  (m). 

Sect.  5  enacts, — "  That  in  the  interpretation  of 
this  act  the  singular  number  shall  extend  to 
several  persons  and  things  as  well  as  to  one  per- 
son or  thing;— and  any  word  importing  the  plural 
number  shall  apply  to  one  person  or  thing  as  well 
as  to  several  persons  or  things; — and  every  word 
importing  the  masculine  gender  only  shall  extend 
to  a  female  as  well  as  a  male; — and  the  word 
^  night '  shall  be  considered  and  is  hereby  declared 
to  commence  at  the  expiration  of  the  first  hour 
after  sunset,  and  to  conclude  at  the  beginning  of 
the  last  hour  before  sunrise." 


4.  Cf  ffame- 
kttptrs  and 
th^  powers: 


Sect.  4.  Op  Gamekeepers  and  their  Powers. 

Kespecting  gamekeepers  there  are  no  statutory 
enactments,  except  in  the  Day  and  Night  Poach- 
ing and  Kevenue  Acts^  as  to  the  appointment 
of  gamekeepers,    registering   their   deputations 


(m)  See  11  &  12  Vict  c.  29, 8.  5,  ante,  p.  140. 
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or  their  authority,    as  manors  are   not   recog-  Gamekeepen' 
nized  there  (n) ;   but  the   stamp  office  insist  on  powen. 
such  registration  (0),  and  licences  are  necessary 
for  gamekeepers,  and  at  the  same  cost,  as  in  Eng- 
land (fr).     Gamekeepers  are  named  in  the  fol- 
lowing statutes : — 

9  Geo.  4,  c.  69,  s.  2  (y),  and  7  &  8  Vict.  c.  29,  8totat»  ^  to 
s.  1  (r),  authorizing  apprehension  of  night 
poachers; 

23  &  24  Vict.  c.  90  (*),  the  grant  of  licences 
to  gamekeepers,  and  their  authority  under 
them; 

23  &  24  Vict  c.  90,  s.  10  (0,  their  authority 
to  demand  to  see  the  licences  of  persons 
sporting  on  the  lands,  and  to  give  their 
names,  &c.; 

2  &  3  Will.  4,  c.  68,  s.  2  (w),  authority  to 
require  trespassers  to  quit  the  land;  and 
s.  5  (x),  to  seize  game  fi*om  trespassers. 


Sect.  6.  The  Seasons  of  Sporting.         «•  7%e«««>ii* 

ofwporimg: 

The  first  act  relating  to  the  close  time  is  the 
Act  1707,  cap.  13,  which  has  been  altered  as 
respects  muir  fowl  and  partridges  by  the  13  Geo.  3, 
c.  54,  and  recently  by  the  Revenue  Act,  23  &  24 
Vict.  c.  90,  s.  13  (y),  which  has  legalized  the 

(a)  See  ante,  p.  88.  («)  See  ante,  p.  78. 

ip)  See  ante,  p.  15.  (t)  See  ante,  p.  96. 

{p)  See  ante,  p.  78.  («)  See  post,  p.  391. 

(^)  See  ante,  p.  263.  (a?)  See  post,  p.  393. 

(r)  See  ante,  p.  266.  (y)  See  ante,  p.  211. 
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23  h  34  Vict,  dealing  in  game  in  Scotland^  and  imported  into 
Sale  of  am     ^^^  countTj  the  English  close  season  as  to  the 
birds  in  1  &  2  Will.  4,  c.  32,  so  far  as  the  dealing 
in  them  is  concerned,  leaving  the  taking  and  kilU 
ing  them  subject  to  the  enactments  in  force  in 
Scotland.     The  Day  and  Night  Poaching  Acts 
appear  also  to  have  substantially  repealed  the 
enactment  as  to  shooting  on  lands  without  the 
Act  1707,  c.    proprietor's  warrant.     The  Act  1707,  cap.  13,  is 
Times  when    as  follows : — "  Our  Sovcrcigu  Lady,  with  advice 
and  par-        and  couscnt  of  parliament,  does  hereby  strictly 
be  killed.       prohibitc  and  discharge  in  all  time  coming  the 
killing  of  muir  fowls  from  the  first  of  March  to 
the  twenty  of  June,  and  partridges  from  the  first 
of  March  to  the  twenty  of  August   inclusive, 
under  the  penalty  of  twenty  pounds  Scots,  toties 
quotieSy  the  half  whereof  to  be  given  to  the  dis- 
coverer, and  the  other  half  to  be  at  the  disposal 
of  the  judge  before  whom  the  same  shall  be  cog- 
nosced.    And  for  the  better  preventing  the  kill- 
ing of  these  fowls  during  the  foresaid  prohibited 
seasons,  her  Majesty,  with  advice  foresaid,  does 
strictly  prohibite  and  discharge  the  selling,  buying 
or  using  of  these  fowls  during  the  foresaid  seasons, 
within  any  burgh,  village  or  private  house  within 
this  kingdom,  under  the  penalty  foresaid,  to  be 
Common       applyed  as  above.     As  also,  it  is  hereby  di&- 
hunt  on        charged,  that  no  common  fowlers  shall  presume 
outwanmnt    to  huut  ou  any  fifrounds  without  a  subscribed 
prieton;       warrant  from  the  proprietors  of  the  said  grounds, 
under  the  penalty  foresaid,  besides  forfeiting  their 
dogs,  guns  and  nets  to  the  apprehenders  or  dis- 
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coTerers.      And  it  is  hereby  fiirther  provided.  Act  no?. 
that  no  fowler,  or  any  other  person  whatsoever,  ^^^^^j, 
shall  come  within  any  heretor's  ground,  without  **• 
leave  ask'd,  and  given  by  the  heretor,  with  setting 
dogs  and  nets,  for  killing  fowls  by  nets; — and  if 
any  common  fowler  shall  be  found  in  any  place 
with  guns  or  nets,  having  no  Ucence  from  any 
nobleman  or  heretor,  they  shall  be  sent  abroad 
as  recruits,  as  also,  that  no  person  whatever  shall 
shoot  hares  under  the  foresaid  penalty.      [The  sboouoK 
prosecution  must  be  at  the  instance  or  with  the 
concurrence  of  the  fiscal,  before  justices  or  sheriffs, 
&c.  (z).] 

'*  And  for  the  better  executing  of  this  law,  her  sherin  to 
Majesty,  with  advice  foresaid,  appoints  and  or-  force  under 
dains  all  sheriffs  of  shires,  Stewarts  of  stewartries, 
justices  of  the  peace,  masters  of  the  game,  bailies 
of  burghs  or  regalities,  to  put  the  same  in  due 
execution,  under  the  penalty  of  one  hundred  cEnffii«h 
potmds  Scots ;  for  which  penalty,  it  is  hereby  de- 
clared, that  the  said  judges  shall  be  liable  to  the 
pursuer  or  complainer  before  the  lords  of  session, 
upon  an  instrument  taken  by  the  said  pursuer  or 
complainer,  that  the  judge  applyed  to  refused  or 
delayed  to  cognosce  the  complaint  according  to 
law,  and  to  discern  in  the  terms  of  this  act ;  and 
lastly,  her  Majesty,  with  consent  foresaid,  does 
hereby  ratifie  and  approve  all  former  acts  made 
anent  the  game,  except  in  so  far  as  they  are  hereby 
innovat  and  altered  by  this  present  act." 

(s)  Irvine's  G.  L.  66;  Barclay's  Big.  4ia. 


Close  time. 


talii  dajs ; 
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Act  1707;  20/.  Scots  is  1/.  13«.  4rf.  English.  The  13  Greo.  3, 

c.  54^  s.  1,  alters  these  times  and  must  be  con- 
sidered as  the  onlj  act  in  force  as  to  the  taking  of 
these  birds,  but  as  to  dealing  in  them,  the  English 
season  must  be  adhered  to.  The  enactments  are 
very  inconsistent  (a),  but  probably  the  more  re- 
cent acts  will  apply  (A). 
13  Geo.  8,  c.  At  p.  12  is  a  tabular  statement  of  the  periods 
Taking.seii.  whcn  Certain  birds  of  game  are  prohibited  from 
fSSi.  hiiS?*'  being  taken.  13  Geo.  3,  c.  54,  intituled  **  An 
tridgi!^"  Act  for  the  more  effectual  preservation  of  the 
between  cer-  Game  iu  that  part  of  Great  Britain  called  Scot- 
land, and  for  repealing  and  amending  several  of 
the  Laws  now  in  being  relative  thereto,"  which 
came  into  operation  on  the  25th  June,  1773 
(s.  15),  by  s.  16  repealed  24  Geo.  2,  3  Geo.  3,  and 
part  of  6  Geo.  3,  as  to  game  and  muirbum.  The 
act  does  not  define  '^  game,"  though  in  sect.  3  (e), 
snipes  and  quails  seem  to  be  called  game.  Sect.  1 
enacts, — "  That  every  person  who  shall  wilfiilly 
take,  kill,  destroy,  carry,  sell,  buy,  or  have  in  his 
or  her  possession,  or  use,  any  muir  fowl,  or  tar- 
margan,  between  the  tenth  day  of  December  and 
the  twelfth  day  of  August  in  any  year ; — or  any 
heath  fowl,  between  the  tenth  day  of  December 
and  the  twentieth  day  of  August  in  any  year ; — 
or  any  partridge,  between  the  first  day  of  February 
and  the  first  day  of  September  in  any  year ;— or 
any  pheasant,  between  the  first  day  of  February 

(a)  Irvine,  G.  L.  64. 

(ft)  See  sect  S,  as  to  trespass,  pofit,  p.  888. 

{o)  See  post,  p.  887. 
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and  the  first  day  of  October  in  any  year;— shall,  "mT'i* 
for  every  bird  so  taken,  killed,  destroyed,  carried,  penalty  w. 
sold,  bought,  found,  or  used,  forfeit  and  pay  the 
sum  of  five  pounds  sterling  ; — and,  in  case  of  not 
paying  the  sum  decreed  within  the  space  of  ten 
days  after  conviction  by  a  final  sentence,  shall 
suffer  imprisonment  for  two  months  for  each  five 
pounds  sterling  thereof." 

The  time  is  computed  as  in  England  ((f). 

The  killing  of  muir  fowl  and  partridges  as  pro- 
vided in  Act  1707,  c.  13,  should  be  taken  under 
this  act ;  but  the  season  for  dealing  in  them  and  neaiing  <n 

•^  game  nnrtw 

others  would  now  be  under  the  English  act  («).  English  law. 
See  also  Simpson  v.  Unwin  {f)  as  to  when  the 
possession  of  the  game  is  illegal.  The  penalty  in 
England  is  only  1/.  per  head  (g).  The  penalty 
here  provided  cannot  be  modified  or  mitigated, 
and  the  terms  of  imprisonment  are  cumulative  (A). 

Sect.  2  enacts, — **  That  nothing:  in  this  act  shall  »ot  toex- 

,   °  ,  tend  to  phea- 

extend  to  any  pheasant  or  partridge  which  shall  be  »n^  <^ 
taken  in  the  seasons  allowed  by  this  act,  and  kept  ^^^^~ 
in  any  mew  or  breeding-place."  soct.  2. 

Apparently  other  birds  than  pheasants  and 
partridges  cannot  be  kept  in  a  mew  or  breeding- 
place  during  the  close  season. 

id)  See  ante,  p.  56,  under  1  &  2  Will.  4,  c.  32,  s.  3. 
(e)  See  ante,  p.  212. 
(/)  8  B.  &  Ad.  134. 
iff)  See  ante,  p.  66. 

(h)  Irrine,   O.  L.  75,  citing  Whatman  y.  Oyilvie,  1854 ; 
1  Inrine,  483,  High  Conrt 
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13  Geo.  3, 
c.  64. 

Procedure/or 
penalties. 

Offences  may 
be  inquired 
Into  and  de- 
tennined  by 
the  Jtutlcea, 
frc. 

Sect.  8. 


Tenons  con- 
victed to  pay 
the  penalties 
within  ten 
days,  or  the 
same  may  be 
levied  by  dis- 


sect. 9. 


In  case  the 
penalty  can^ 
not  be  r^ 
covered  by 
distress, 
offenders  to 
be  com- 
mitted. 


The  procedure  for  penalties  under  13  Geo.  3, 
c.  54,  is  directed  by  the  following  sections  of  it : — 

Sect.  8  enacts, — '*  That  all  offences  against  this  act  shall  and 
may  be  inqnired  into  and  determined,  either  by  the  oath  or  oatha 
of  one  or  more  credible  witness  or  witnessea,  or  by  the  con- 
fession or  oaths  of  the  parties  accused,  before  any  two  or  more 
of  his  majesty's  justices  of  the  peace,  or  before  the  sheriff  or 
stewart-depnte,  or  sabstitnte,  of  the  coanty  where  the  offence 
shall  be  committed,  or  where  the  offender  shall  be  found ;— and 
that  all  prosecutions  for  offences  against  this  act  shall  be 
carried  on,  either  at  the  instance  of  the  fiscal  of  the  court  in 
which  the  prosecution  is  brought,  or  of  any  other  person  who 
will  inform  or  complain." 

[The  proceedings  may  be  in  the  form  of  an  ordinary  dvil 
action,  and  judgment  and  conyiction  given  in  the  absence 
of  the  accused  (t).] 

Sect  9  enacts, — **  That  if  any  person  convicted  of  any  of  the 
offences  against  this  act  shall  not  pay  the  penalty  or  forfeitnre 
decreed  against  him  or  her,  within  the  space  of  ten  days  from 
and  after  a  final  judgment  of  conviction,  it  shall  and  may  bo 
lawful  for  the  justices  of  the  peace,  sheriff,  or  stewart-depnte, 
or  substitute,  before  whom  the  information,  complaint,  or  action 
may  have  been  brought,  upon  the  i^>pUcation  of  the  prosecotor, 
to  grant  warrant  for  levying  the  penalties  or  forfeitures,  by 
immediate  distress  and  sale  of  the  offender's  goods  and  move- 
ables, together  with  the  costs  and  charges  attending  the  levying 
thereof,  returning  the  overplus,  if  any  be,  to  the  owner  ;— or  to 
grant  warrant  for  committing  the  offender  to  the  common 
gaol  of  the  county,  for  the  time  specified  in  this  act,  aa  satis- 
faction for  the  penalty  or  forfeiture  incurred,  or  until  pay- 
ment : — ^And  in  case  a  warrant  for  levying  the  penalty  by 
distress  and  sale  of  the  offender's  goods  and  moveables  shall 
be  first  applied  for  and  obtained,  and  that  the  penalfy  or 
forfeiture  shall  not  be  recovered  in  consequence  thereof,  it  shall 
and .  may  be  lawful  for  the  justices  of  the  peace,  sheriff,  or 
Stewart-depute,   or  substitute,  who  granted  the  warrant  for 


(i)  Barclay's  Dig.  416;  Irvine,  O.  L.  80. 
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levring  the  penalty  or  forfeiture  bj  distress  and  sale  of  the  is  Oeo.  3, 
offender's  goods  and  moveables,  upon  its  being  certified  to  him  °*  ^* "'  ^' 
or  them   bj  the  officer  employed  in   execnting   the  warrant,  ^^^J^"*^' 
either  that  he  has  been  able  to  reoorer  no  part  of  the  penalty  sect  9. 
or  forfeitore,  or  that  a  certain  part,  to  be  certified  by  him, 
still  remains  nnrecorered,  to  grant  warrant   for  committing 
the  offender  to  the  common  gaol  of  the  county  for  the  time 
specified  in  this  act,  as  satisfaction  for  the  penalty  or  forfeiture 
incurred,  or  until  complete  payment   shall  be  made  of  the 
penalty  or  forfeiture  incurred  and  decreed." 

Sect   10  enacts,  ~"  That  one  moiety  of  the  penalties   or  Penaitiosand 
forfeitores  to  be  incurred  for  any  offence  against  this  act  shall,  i,ow  to  be 
when  recoTcred,  be  paid  to  the  prosecutor,  and  the  other  moiety  *pp1^^ 
shall  be  applied  to  the  use  of  the  poor  of  the  parish,  or  to  the 
repairing  of  the  high  roads  within  the  parish  where  the  offence 
shall  be  committed,  as  the  justices  of  the  peace  or  the  sheriff, 
or  Stewart-depute  or  substitute,  shall  direct,  before  whom  the 
offender  shall  be  oonyicted." 

Sect  11  enacts,— '<  That  it  shall  and  may  be  lawful  to  or  for  ^^f^p* 
any  person  conceiving  himself  or  herself  aggrieved  by  any  decree  thenueives 
of  the  justices  of  the  peace  or  sheriff,  or  stewart-depute  or  ^f^^^^^ 
substitute,  in  such  prosecutions,  to  complain  and  seek  relief  by  to  the  next 
l^>peal  to  the  next  Circuit  Court  of  Justiciary  of  the  circuit  juatid«ry ; 
wherein  the  county  is  where  the  decree  is  pronounced  ;  or  where  Jjj^£|^<, 
there  are  no  circuit  courts,  to  the  Court  of  Justiciary  at  Edin-  circuit  couru, 
burgh, — ^by  taking  and  entering  an  appeal  in  open  court  at  the  of  justiciary 
time  of  pronouncing  such  decree,  or  at  any  time  thereafter  ?^^^"' 
within  ten  days,  by  lodging  the  same  in  the  hands  of  the  clerk  gect  il. 
of  the  court,  and  serving  the  adverse  party  with  a  duplicate 
thereof  personally^  or  at  his  dwelling-house,  or  his  procurator 
or  agent  in  the  cause ;    and  such  service  shall  be  sufficient 
summons  to  oblige  the  prosecutor  to  attend  and  answer  at  the 
next  circuit  court  which  shall  happen  to  be  held,  at  least 
fifteen  days  after  service,  or  at  the  first  Court  of  Jnsticiaiy  which 
shall  be  held  at  Edinburgh,  in  the  case  where  there  are  no 
circuit  courts,  at  least  fifteen  days  after  such  service  ;  and  there- 
upon the  judge  or  judges  at  such  circuit  court,  or  in  the  Court 
of  Justiciary  at  Edinburgh,  shall  and  may  proceed  to  cognosce, 
hear,  and  determine  : — and  in  case  they  shall  find  the  reasons  sentence  of 
of  any  such  appeal  not  relevant  or  not  instructed,  or  shall  {1^^^^^ 
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18  Geo.  8, 
c.  54,8.  11. 

Appeal. 


Pcraoiu  ap- 
peal! ng  to 
lodffe  a  bond 
yriih  the 
clerk  of  court, 
for  paying 
the  sums 
appealed 
against,  and 
for  costs,  &C. 

Hect  12. 

In  case  of 
any  dlfflcolty 
before  the 
eircolt  court, 
&C.  the  pro- 
ceedings 
thereupon 
may  be  laid 
before  the 
JuAtldary 
Court  at 
Edinbargh, 
and  be  there 
Anally  deter- 
mined. 

Limitation  of 
actions. 

Sect.  14. 


detennine  against  the  party  appealing,  the  jadge  or  jadgps 
shall  condemn  the  appellant  in  snch  costs  of  salt  as  shall  appear 
to  he  jnst  and  reasonahle,  and  the  decree  so  pronounced  shall  be 
final  and  conclnsiYe  to  the  parties." 

[It  has  heen  decided  under  this  provision,  that  the  prosecutor 

as  well  as  the  defendant  may  appeal  to  the  Court  of 

Justiciary  (Ji).    The  20  &  21  Vict  c.  48  (2),  as  to  justice's 

stating  a  case  for  a  superior  court  does  not  apply  to 

Scotland  (s.  15).] 

Sect   12  enacts,— "That    when  an  appeal   is    taken,  the 

appellant,  at  the  tiine  of  entering  his  or  her  appeal,  shall  lodge 

with  the  clerk  of  the  coart  from  which  the  appeal  is  taken  a 

bond,  with  a  sufficient  cautioner,  for  paying  the  sum  or  sums 

contained  in  the  decree  appealed  against,  so  far  as  affirmed  and 

approved  of  by  the  judgment  upon  the  appeal,  and  for  paying 

the  costs  of  suit,  if  any  shall  be  awarded  ;  and  the  derk  of 

court  shall  be  answerable  for  the  sufficiency  of  such  cautioner." 

Sect.  13  enacts, — "That  in  case  any  circuit  court  shall,  on 

hearing  any  such  appeal,  find  any  such  difficulty  to  arise,  that 

by  means  thereof   such  circuit  court  cannot  proceed  to  the 

determination  of  the  same,  consistently  with  justice  and  the 

nature  of  the  case  ; — in  any  such  case,  and  not  otherwise,  it 

shall  and  may  be  lawful  to  and  for  such  circuit  court  to  certify 

snch  appeal,  together  with  the  reasons  of  such  difficulty  and 

the  proceedings  thereupon  had  before  such  circuit  court,  to  the 

Court  of  Justiciary  at  Edinburgh,  which  is  hereby  authorised 

and  required  to  proceed  in  and  determine  the  same." 

Sect.  14  enacts,—*'  That  no  penalty  or  forfeiture  in  this  act 
shall  be  recovered,  unless  the  prosecution  for  recovering  thereof 
shall  be  commenced  within  six  months  after  the  offence 
committed. 


(Jk)  Gray  t.  JSonnar,  1816,  Fac.  Coll.  App.  No.  1;  Irvine, 
6.  L.  85,  86. 
(0  See  ante,  p.  240. 
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Sect.  6.  Of  Muirburn  and  destroying  Game.  e.  cfmuir^ 

bum  otid 

The  13  Geo.  3,  c.  54  (m),  b.  4,  enacte,— "  That  %^'^ 
every  person  who  shall  make  muirbum,  or  set  fire  i«o«o.«, 
to  any  heath  or  muir,  in  that  part  of  Great  penamet  f^r 
Britain  called  Scotland,  from  the  eleventh  day  of  ^^  '"^ 
April  to  the  first  day  of  November  in  any  year,  JcSom  "* 
shall  forfeit  and  pay  the  sum  of  forty  shillings  tomtn^"'' 
sterling  for  the  first  oifence,  five  pounds  sterling  not.  i. 
for  the  second  offence,  and  ten  pounds  sterling  ®^^** 
for  the  third  and  every  other  subsequent  offence ; — 
and,  in  case  of  not  paying  the  sum  decreed  within 
the  space  of  ten  days  after  conviction  by  a  final 
judgment,  shall  suffer  imprisonment  for  six  weeks 
for  the  first  offence,  two  months  for  the  second,  and 
three  months  for  the  third  and  every  other  sub- 
sequent ofience."  As  to  the  offence,  it  has  been  whatoomti- 
held  by  the  Court  of  Justiciary,  in  reference  to  the 
term  "  muirbum,"  that  it  is  not  necessary,  in  order 
to  constitute  the  statutory  offence,  that  heather 
should  be  proved  to  have  been  burned ;  that  the 
word  **  muir  "  must  be  held  as  descriptive  of  the  Mowing  of 
ground,  and  not  of  its  peculiar  vegetable  products ; 
and  that  setting  fire  to  anything  growing  on  muir 
land,  whether  grass,  whins,  bent  or  broom,  con- 
stituted a  contravention  of  the  statute  (n). 

The    "  Procedure    for    Penalties "    is    given  suppumenua 
above  (o).     There  are  supplemental  provisions  in 
regard  to  the  offences,  which  are  as  follows : — 

(m)  See  ante,  p.  380. 

(n)  Badger  y.  Oibum,  1842, 1  Brown,  78;  Irvine,  G.  L.  98. 
(0)  See  ante,  pp.  382— -884. 
O.  8 
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13  Q«o.  3,  c. 
54,  s.  6. 

If  anj  iDuIr- 
burii  be  (Un- 
covered with' 
In  the  time 
forbidden, 
occupiers  of 
the  ground 
to  be  liable, 
unless  they 
shall  prove 
the  contiHzy. 

Sects. 

Proprietors 
of  wet  lands 
in  their  own 
occupation 
roMj  bum 
heath  be- 
tween the 
11th  and  20th 
April. 

sect.  8. 

Or  may  au- 
thorize their 
tenants  so  to 
do. 


Writings 
authorizing 
tenants  to 
bum  heath, 
asaftwesald, 
to  be  recorded 
in  the  sheriff 
coart  books. 


Destroying 
game. 


Sect.  5  enactSi — "  That  the  tenant,  poaaessor  or  occupier  of 
the  ground  npon  which  snch  mairbom  shall  be  made  or  dis- 
covered within  the  forbidden  time  aforesaid,  ahall  be  deemed  and 
taken  to  be  gailty  of  the  offence,  and  shall  be  liable  to  the 
sereral  penalties  aforesaid,  unless  such  tenant,  possessor,  or 
occnpier  shall  prove,  to  the  satisfaction  of  the  court  before 
which  he  or  she  shall  be  prosecuted,  that  snch  fire  was  com- 
municated from  some  neighbouring  ground,  or  was  raised  npon 
his  or  her  ground  by  some  other  person  not  in  his  or  her  service 
or  family." 

Sect  6  enacts, — ''That  every  proprietor  of  high  and  wet 
mnir  lands,  the  heath  npon  which  frequently  cannot  be  burned 
so  early  as  the  eleventh  day  of  April,,may,  when  such  lands  are 
in  his  own  occupation,  bum  the  heath  upon  the  same  at  any 
time  between  the  eleventh  and  twenty-fifth  day  of  April  in  any 
year,  without  incurring  any  of  the  penalties  before  mentioned  ; 
and  when  such  lands  are  let,  the  proprietor  or  his  commissioner 
or  factor  may,  by  a  writing  under  his  or  their  hands,  authorise 
his  tenant  or  tenants  in  such  lands  to  bum  the  heath  thereon 
at  any  time  between  the  eleventh  and  twenty-fifth  day  of  April 
in  any  year,  without  incurring  any  of  the  penalties  before 
mentioned." 

Sect.  7  enacts, — "  That  the  writing  anthorizing  such  burning, 
when  the  lands  are  in  the  occupation  of  a  tenant,  shall,  previous 
to  such  burning,  be  recorded  in  the  sheriff  or  Stewart  court  books 
of  the  county  or  stewartry  within  which  the  lands  are,  and  which 
the  sheriff  or  steward  clerk  of  such  county  or  stewartry  is  hereby 
ordered  and  directed  to  do,  npon  receiving  payment  of  the  fees 
usually  paid  for  recording  writings." 

As  to  destroying  game^  the  only  specific  oflfence 
of  that  character  is  in  the  13  Geo.  3,  c.  54,  s.  1  (/?); 
and  the  Poisoned  Grain  and  Fleah  Prohibition 
Acts,  1863  and  1864,  26  &  27  Vict.  c.  113, 
27  &  28  Vict.  c.  115,  also  apply  to  Scotland  (y). 

(/?)  See  ante,  p.  879. 

{q)  See  their  provisions,  ante,  pp.  196--202. 
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Sect.  7.  Unlawful  Possession  of  Game.      7- 1'«'««/«' 

pos$etaion  of 

By  sect  3  of  the  13  Geo.  3,  c.  54,  before  men-  ^^^j^^ 
tioned  (ante,  p.  380),  it  is  enacted : —  **»  »•  *• 

"  That  every  person  whatsoever  not  qualified  to  p«whi  not 
kill  game  in  Scotland,  who  shall  have  in  his  or  uugMM, 

i_  .    J  •  /.   1  having  game 

her  custody,  or  carry,  at  any  time  of  the  year,  upon  i"  hiaciutody 
any  pretence  whatsoever,  any  hares,  partridges,  i~veofper- 
pheasants,  muir  fowl,  tarmargans,  heath  fowl,  gects. 
snipes  or  quails,  without  the  leave  or  order  of  a 
person  qualified  to  kill  game  in  Scotland,  for 
carrying  such  hares  or  other  game^  or  for  having 
the  same  in  his  or  her  custody,  shall,  for  the  first 
offence,  forfeit  and  pay  the  sum  of  twenty  shillings 
sterling ;  and  for  the  second,  and  every  other 
subsequent  offence,  the  sum  of  forty  shillings 
sterling ;  and  in  case  of  not  paying  the  sum 
decreed  within  the  space  often  days  after  convic- 
tion by  a  final  judgment,  shall  suffer  imprisonment 
for  six  weeks  for  the  first  offence,  and  for  three 
months  for  the  second  and  every  other  subsequent 
offence." 

The   qualification  is  the  plough-gate  of  land  pioaghgato. 
before  mentioned  (r). 

Under  this  act  of  13  Geo.  3,  c.  54,  there  is  no  Noforfettan> 
forfeiture  of  the  game  which  may  be  found,  nor 
any  power  to  seize  it,  like  in  the  25  &  26  Vict, 
c.  114  («),  and  the  defendant  is  entitled  to  it(^). 
This  enactment  is  now  substantially  repealed  by 

(r)  See  ante,  p.  372. 

(«)  See  ante.  Chap.  XVII.,  p.  803. 

it)  Scott  T.  Eceritt,  1863, 15  D.  B.  &  M.  288;  Inrine,  G.  L. 
76—79. 
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18  Geo.  8.  c  23  &  24  Vict.  c.  90,  B.  13 ;  35  &  36  Vict.  c.  78  (a), 
and  39  &  40  Vict  c.  29 (w),  as  regards  the  season 
for  having  some  of  these  birds  (x) ;  but  it  is  in 

ckwetime.  forcc  as  regards  hares,  which  have  no  close  season 
in  England. 

ppooedure.  The  procedure  for  the  recovery  of  these  penal- 

ties is  given  above  (y). 

The  Poaching  Prevention  Act,  25  &  26  Vict 
c.  114  (z),  provides  another  mode  of  punishing 
for  the  unlawful  possession  of  game. 


8   Tre$pauei     SeCT.  8.    TRESPASSES  IN  PURSUIT  OF  GaME,  &C., 
«»  punuU  (^ 

ga^.  Ac  IN  THE  D AY-TIME. 

a  &  8  wiiL  4,      The  2  &  3  Will.  4,  c.  68,  intituled  **  An  Act 
"• "  for  the  mor*  effectual  Prevktion  of  Trespasses 

upon  Property  by  Persons  in  pursuit  of  Grame  in 
that  Part  of  Great  Britain  called  Scotland" 
(passed  17th  July,  1832),  regulates  the  punish- 
ment of  trespassing  during  the  day,  and  is  the 
corresponding  act  to  the  English  act,  1  &  2 
Will.  4,  c.  32,  ante,  p.  153,  Chap.  VIII. 
Day  perching  The  2  &  3  Will.  4,  c.  68,  after  reciting  that 
**  trespasses  upon  property  by  persons  unlawftdly 
engaged  in  the  pursuit  of  game  have  recently 
become  frequent  in  various  parts  of  Scotland,  and 
have,  in  many  cases,  been  attended  by  acts  of 
violence  and  intimidation,  for  the  repression  of 
which  the  laws  now  in  force  in  that  part  of  the 

(«)  See  ante,  p.  351.        (y)  See  ante,  pp.  882—384. 
(«)  See  ante,  p.  356.        (s)  Chap.  XVII., see  ante,  p.  299. 
{a)  See  ante,  p.  212. 
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United  Kingdom  provide  no  sufficient  remedy^  2&8Wiii.4, 
and  that  it  is  therefore    expedient   that  more 
effectual  and  summary  remedies  should  be  pro- 
vided," by  sect.  1,  enacts, — "  That  if  any  person  Penai^on 
whatsoever  shall  commit  any  trespass  by  enterinfir  laMingmthe 

J  r  -f  o  day-time 

or  being,  in  the  day-time,  upon  any  land  without  "pJJ.JSJ'"! 
leave  of  the  proprietor^  in  search   or  pursuit  of  «^•• 
game,  or  of  deer,  roe^  woodcocks,  snipes,  quails,  ****  ^* 
landrails,  wild  ducks,  or  conies,  such  person  shall, 
on  being  summarily  convicted  thereof  before  a 
justice  of  the  peace,  on  proof  on  oath  by  one  or 
more  credible  witness  or  witnesses,  or  confession 
of  the  offence,  or  upon  other  legal  evidence,  forfeit 
and  pay  such  sum  of  money,  not  exceeding  two 
pounds,  as  to  the  justice  shall  seem  meet,  together 
with  the  costs  of  the  conviction ; 

"  And    that  if  any  person    having  his  face  PenAity  on 
blackened,  coloured,  or  otherwise  disfigured  for  saised.  or  to 

th6  number 

the  purpose  of  disguise, — or  if  any  persons  to  the  of  ure  or 


more 


number  of  five  or  more  together  shall  commit  any  pauing 
trespass  by  entering  or  being,  in  the  day-time,  **^^* 
upon  any  land  in  search  or  pursuit  of  game,  or  of 
deer,  roe,  woodcocks,  snipes,  quails,  landrails,  wild 
ducks,  or  conies, — each  of  such  persons  shall,  on 
being  summarily  convicted  thereof  before  a  justice 
of  the  peace  on  proof  on  oath  by  one  or  more 
credible  witness  or  witnesses,  or  confession  of  the 
offence,  or  upon  other  legal  evidence,  forfeit  and 
pay  such  sum  of  money,  not  exceeding  five 
pounds,  as  to  the  said  justice  shall  seem  meet, 
together  with  the  expenses  of  process : 
**  Provided  always,  that  any  person  charged  ptotim. 
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c.  68,  s.  1. 

l>e(enoe. 


Deflnitioii  of 
game. 


•*  Without 
leaTe  of  the 
proiwietor.'* 


Tenant. 


'2  &  3  Will.  4,  with  any  such  trespass  shall  be  at  liberty  to  prove, 
by  way  of  defence,  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such  tres- 
pass." 

"  Game  "  is  not  defined,  but  the  definition  in 
the  poaching  act  of  9  Geo.  4,  c.  69, 8-13  {z\  must 
be  adopted.  DeeVy  roe  and  wild  ducks  are  not  in 
the  English  Day  Poaching  Act,  1  &  2  Will.  4, 
c.  32,  s.  30  (a),  which  see  and  the  cases  thereunder. 
It  appears  that  the  words  **  without  leave  of  the 
proprietor  "  have  reference  to  the  being  or  entering 
on  the  lands,  and  it  has  accordingly  been  decided 
by  a  full  bench  of  the  judges  of  the  Court  of 
Justiciary,  but  by  the  narrowest  majority,  that  a 
tenant  who,  in  virtue  of  his  lease,  was  legally  upon 
the  ground,  could  not  be  considered  a  trespasser 
in  the  sense  of  this  statute  {b) ;  but  it  appears 
that,  under  the  Night  Poaching  Act,  the  tenant 
has  been  held  liable  to  conviction  (c).  The  con- 
viction of  a  servant  under  this  Day  Act  for  tres- 
passing on  the  farm  has  been  sustained  {d).  By 
the  English  act,  1  &  2  WiU.  4,  c.  32,  s.  12  (<?), 
the  tenant  is  liable  to  a  penalty  for  kiUing  the 
game  if  he  is  not  entitled  to  it,  of  which  there 
is  no  corresponding  provision  in  this  act.     The 

(2)  See  ante,  p.  267. 

(a)  See  ante,  p.  155. 

ijb)  Smellie  ▼.  Lookhari,  1844, 2  Brown's  Rep.  Id4,  confirmed 
by  Earl  of  Kinnoul  ▼.  Todd,  1859, 32  Sc.  Jar.  164$  3  Irrine,  801. 

{0)  See  Smith  ▼.  Young,  1858,  28  Sc  Jar.  838;  2  Irrine,  402. 

{d)  Earl  of  Selkirk  y.  Kennedy,  1850,  Sbaw'a  Rep.  463; 
Raper  v.  JDvff,  Z2  Sc.  Jnr.  478 ;  3  Irvine,  529;  Irrine,  G.  L.  97. 

{e)  See  ante,  p.  123. 


Senraiit. 
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entry  upon  the  land  must  be  a  personal  entry  to  2  &  s  wm.  4, 

c.  68,  •.  1. 
Eutry  muHt 


constitute  a  trespass  under  this  section^  as  decided 


under  the  English  act  (/).  ^  i«*»"^ 

For  procedure  for  recovery  of  these  penalties  proceauw  for 

see  sect.  9(^).     A  conviction  under  this  section 

entails  a  forfeiture  of  the  licence.     See  23  &  24 

Vict  c.  90,  s.  11(A). 
Sect.  2  enacts, — **  That  where  any  person  shall  8ocJ>  ♦«•- 

,  .  11.11..       P<ww"niay 

be  trespassing  on  any  land,  in  the  day-time,  m  ^'^"'^ 
search  or  pursuit  of  game,  or  woodcocks,  snipes,  ^'^J^^ 
quails,  landrails,  wild  ducks,  or  conies,  it  shall  be  ^JJ?^ 
laMrfiil  for  any  person  having  the  right  of  killing  }JJJ3^  ^" 
the  game  upon  such  land, — or  for  the  occupier  of  "*"'«'• 
the  land, — or  for  any  gamekeeper  or  servant  of 
either  of  them, — or  for  any  person  authorized  by 
either  of  them^ — to  require  the  person  so  trespass- 
ing forthwith  to  quit  the  land  whereon  he  shall  be 
so  trespassing,  and  also  to  tell  his  christian  name, 
surname,  and  place  of  abode  ; 

''  And  in  case  such  person  shall,  after  being  so  Penajty  <ni 
required,  offend  by  refusing  to  tell  his  real  name 
or  place  of  abode, — or  by  giving  such  a  general 
description  of  his  place  of  abode  as  shall  be  illusory 
for  the  purpose  of  discovery, — or  by  wilfully  con- 
tinuing or  returning  upon  the  land, — ^it  shall  be 
lawful  for  the  party  so  requiring  as  aforesaid,  and 
also  for  any  person  acting  by  his  order  and  in  his 
aid,  to  apprehend  such  offender,  and  to  convey 
him,  or  cause  him  to  be  conveyed,  as  soon  as 

(/)  See  ante,  p.  157. 
{g)  See  post,  p.  896. 
(A)  See  ante,  p.  96. 
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'2*  8  will.  4.  conveniently  may  be,   before    a  justice  of  the 

peace; 

Penalty.  «  ^nd  guch  offender  (whether  so  apprehended 

or  not),  upon  being  summarily  convicted  of  any 

such  offence  before  a  justice  of  the  peace,  at  the 

instance  of  the  owner  or  occupier  of  such  land,  or 

of  the  procurator  fiscal  for  the  county,  on  proof  on 

oath  by  one  or  more  credible  witness  or  witnesses, 

or  confession  of  the  offence,  or  upon  other  legal 

evidence,  shall  forfeit  and  pay  such  sum  of  money, 

not  exceeding  five  pounds,  as  to  the  convicting 

justice  shall  seem  meet,  together  with  expenses  of 

process : 

SrtSmust        "  Provided  always,  that  no  person  so  appre- 

J«^  ^^^   hended  shall  on  any  pretence  whatsoever  be  detained 

Storei°fili    ^^^  *  lo'^g®^  period  than  twelve  hours  firom  the 

tlUli^^uw.  ^^^  ^^  ^^^  apprehension  until  he  shall  be  brought 

before  some  justice  of  the  peace ; — ^and  that  if  he 

cannot,  on  account  of  the  absence  or  distance  of 

the  residence  of  any  such  justice  of  the  peace,  or 

owing  to  any  other  reasonable  cause,  be  brought 

before  a  justice  of  the  peace  within  such  twelve 

hours  as  aforesaid,  then  the  person  so  apprehended 

shall  be  discharged  at  the  end  of  that  time,  but  may 

nevertheless  be  proceeded  against  for  his  offence  by 

summons  or  warrant,  according  to  the  provisions 

hei^inafler  mentioned,  as  if  no  such  apprehension 

had  taken  place  (t). 

Engiubact        gee    the  observations    on    the   corresponding 

section  of  the  English  act,  1  &  2  Will.  4,  c.  32, 

(i)  See  poet»  p.  395. 
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8.  31  (A).     Deer  and  roe  mentioned  in  the  first  3^8wiil4, 
section  are  here  omitted. 

Of  course,  the  party  cannot  be  arrested  if  he  offender 
fi^ives  his  name,  &c.     This  section  provides  dis-  under  uxie 

lection  oftn 

tinct  offences  fi*om  those  in  the  first ;  and  when  only  be 

,  ,      ,     charged  with 

an  offender  is  taken  under  this,  he  must  be  dealt  ^<^.^ 

...  .         nnderlL 

with  only  under  it,  a  written  complaint  not  being 
necessary  (/)•  For  the  mode  of  recovery  of  the 
penalty,  vide  sect.  9  (m). 

Sect.  3  enacts, — "  That  for  the  purposes  of  this  sects. 
act  the  day-time  shall  be  deemed  to  commence  at  Dey-time 
the  beginning  of  the  last  hour  before  sunrise,  and 
to  conclude  at  the  expiration  of  the  first  hour  after 
sunset." 

Sect.  4  enacts, — "  That  the  aforesaid  provisions  The  provt- 

.  '■  Blons  as  to 

agamst  trespassers  shall  not  extend  to  any  person  ^^J^j^ 
hunting  or  coursing  upon  any  lands  with  hounds  or  ^SJ^"ic 
greyhounds,  and  being  in  firesh  pursuit  of  any  deer,  sect.  4. 
hare  or  fox  already  started  upon  any  other  land  on 
which  such  person  was  entitled  to  hunt  or  course." 

The  punishment,  therefore,  for  the  trespass  is  left  punishment 
to  the  common  law,  for  which  see  sect.  10  (w). 
The  corresponding  section  in  the  English  act  is 
the  1  &  2  Will.  4,  c.  32,  s.  35  (o). 

Sect.  5  enacts, — *^  That  where  any  person  shall  oamenu^he 

V/.J.  'i^  11*  "1     taken  from 

be  lound  trespassmg  by  day  upon  any  land  m  search  treepasBerB 

not  dellTei^ 

(k)  See  ante,  pp.  168,  164.     . 

(2)  Mackenzie  ▼.  Maberletft  82  Sc.  Jnr.  5;  Ewine  v. 
JUeLoughUn,  38  Sc  Jur.  293;  S.  C,  4  L.  T.,  N.  S.  31;  26  J.  P. 
211;  PateraoD,  171. 

(m)  See  poet,  p.  898. 

{n)  See  post,  p.  408. 

(o)  See  ante,  p.  167. 

s5 
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2  ft  8  Will  4, 
c.  68,  s.  5. 

Ing  up  the 
same  when 
denuuMled. 

Sects. 


Difference 
from  Engltob 
act. 


I'enaltj  oa 
amreaaora 
for  aaaaulting 
any  one  exe- 
cntingthli 
act. 

Sect  6. 


or  pursuit  of  game,  and  shall  tlien  and  there  have 
in  his  pos.se8sion  any  game^  it  shall  be  lawful  for 
any  person  having  the  right  of  killing  the  game 
upon  such  land,— or  for  the  occupier  of  such  land, 
— or  for  any  gamekeeper  or  servant  of  either  of 
them, — or  for  any  other  person  authorized  by  either 
of  them,  or  for  any  person  acting  by  the  order  and 
in  aid  of  any  of  the  said  several  persons, — ^to  de- 
mand fi-om  such  trespasser  such  game  in  his  posses- 
sion, and  in  case  such  trespasser  shall  not  immedi- 
ately deliver  up  such  game,  to  seize  and  take  the 
same  from  him,  for  the  use  of  the  person  entitled 
to  the  game  upon  such  land." 

Although  the  section  does  not,  like  the  corre- 
sponding section  of  the  English  act,  sect.  36  {p\ 
apply  to  the  ^' night,"  it  does  not  contain  the 
restriction  in  that  section  as  to  the  game  being 
"recently  killed,"  and  indeed  all  game  in  the 
offender's  possession  may  be  seized. 

Sect.  6  enacts, — "  That  if  any  person  being  in 
the  commission  of  a  trespass,  shall  assault  or 
obstruct  any  person  acting  in  the  execution  or  in 
virtue  of  the  powers  and  provisions  of  this  act, 
such  person,  on  being  convicted  thereof  before  two 
justices  of  the  peace,  on  proof  on  oath  by  one  or 
more  credible  witness  or  witnesses,  or  confession 
of  the  offence,  or  upon  other  legal  evidence,  shall 
forfeit  and  pay  any  simi  not  exceeding  five  pounds, 
over  and  above  any  penalty  which  he  may  have 
incurred  by  contravening  this  act, — and  in  de&ult 


(p)  See  ante,  pp.  168, 169. 


Sect.  8, —  Trespasses  in  pursuit  of  Game.  39o 

of  payment  thereof  at  such  time  as  to  the  said  3  &  s  wm.  4* 
justices  may  seem  fit,  shall  be  imprisoned  in  the  peJuy. 
common  gaol  or  house  of  correction  (with  or 
without  hard  labour)  for  a  period  not  exceeding 
three  months"  ( jr). 


Sect.  9.   Procedure  for  Penalties  and  in  ».  pntemd- 
Actions  under  2  &  3  Will.  4,  c.  68.  ^S£i^  and 

inaeliions: 

The  following  are  the  provisions  of  the  2  &  3  —ptmotiei. 
Will.  4,  c.  68,  as  to  the  recovery  of  penalties,  2  & « win.  4, 
)>laced  in  the  order  of  occurrence : — 

Sect.   1 1  enacts, — "  That  the  prosecution  for  Time  oi  pw- 
every  oflfence  punishable  by  virtue  of  this  act  shall  onenw*. 
be  commenced  within  three  calendar  months  after  s*^  "• 
the  commission  of  the  offence ; — and  that  where 
any  person  shall  be  charged,  on  the  oath  of  a 
credible  witness,  mth  any  such  offence  before  a 
justice  of  the  peace,  the  justice  may  summon  the  sammon*. 
party  charged  to  appear  before  himself,  or  any  one 
or  two  justices  of  the  peace,  as  the  case  may  require, 
at  any  time  and  place  to  be  named  in  such  sum- 
mons ; — and  if  such  party  shall  not  appear  accord- 
ingly, then  (upon  proof  of  the  due  service  of  the 
summons,  by  delivering  a  copy  thereof  to  the  party, 
or  by  delivering  such  copy  at  the  party's  usual 
place  of  abode  to  some  inmate  thereat,  and  ex- 
plaining the  purport  thereof  to  such  inmate)  the 
justice  or  justices  may  either  proceed  to  hear  and  Bwiuges 
determine  the  case  in  the  absence  of  the  party,  or 
may  issue  his  or  their  warrant  for  apprehending 

iq)  For  procednre  for  recovery  of  peDftlty,  see  Sect  9. 


396  Ch.  20. —  The  Game  Laws  of  Scotland. 

s  &  8  Will.  4,  and  bringing  such  party  before  him  or  them,  as 
the  case  may  be ;  or  the  justice  before  whom  the 

parte.  charge  shall  be  made  may,  if  he  shall  have  reason 

to  suspect,  from  information  upon  oath,  that  the 
party  is  likely  to  abscond,  issue  such  warrant  in 
the  first  instance,  without  any  previous  summons.'' 

When  proM-       The  prosecutiou  may  be  instituted  either  by  the 

be  institated.  procurator  fiscal  or  by  the  owner  of  the  land  tres- 
passed upon(r),  and  in  the  county  where  the 
offence  was  committed  («) ;  but  where  the  offender 
is  to  be  cited  in  another  county,  letters  of  supple- 
ment from  the  Court  of  Justiciary  must  be  ob- 

warrantin  taiucd  It).  The  warrant  to  arrest  can  only  be 
issued  m  the  first  mstance,  where  the  party  is 
likely  to  abscond  (m):  of  which  there  must  have 
been  a  previous  oath  before  the  same  justice  upon 
a  complaint,  both  of  which  being  in  writing,  as 
well  as  evidence  in  support  of  the  charge  (x). 
The  sheriff  has  no  jurisdiction  except  qua  justice  of 
the  peace,  as  under  the  Night  Poaching  Act  (y). 

Power  to  Sect.  10  enacts, — "  That  it  shall  be  lawful  for 

summon  •      ^»  n  ,\  .      •  i  • 

witneMw.  any  justice  ot  the  peace  to  issue  his  summons  re- 
quiring any  person  to  appear  before  himself,  or 

(r)  RMsell  ▼.  Chlquhaun,  1845,  2  Brown,  673;  Hume  r. 
Meek,  1846, 1  Ark.  88;  Haper  r.  Jhiff,  32  Sc.  Jnr.  478. 

(«)  Buchanan  y.  Weir,  1818. 

(t)  Barclay's  Dig.  433. 

(m)  SmUh  ▼.  Fbrbet,  1848, 1  Ark.  508. 

{x)  Smith  ▼.  Ibrbes,  nbi  snp.;  Simpion  ▼.  Oraw/ord,  1861, 
Shaw,  628;  Bljfths  ▼.  Taylor,  1863,  1  Inrine,  236;  Ruuell  r. 
Lang,  1844,  2  Brown,  211,  686;  Mackenzie  r.  Maherley^  32  Sc. 
Jnr.  6. 

(^)  See  ante,  p.  302;  Barclay's  Dig.  434. 


summon 
witncMO 

Beet  10. 
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any  one  or  two  justices  of  the  peace,  as  the  case  «  &  s  win.  4. 
may  require,  for  the  purppse  of  giving  evidence 
touching:  any  offence  afi^ainst  this  act; — and  if  any  peiuuty  for 
person  so  summoned  shall  neglect  or  remse  to  ofsammoDs, 
appear  at  the  time  and  place  appointed  by  such 
summons,  and  no  reasonable  excuse  for  his  absence 
shall  be  proved  before  the  justice  or  justices  then  and 
there  present,  or  if  any  person  appearing  in  obedi- 
ence to  such  sunmions  shall  refuse  to  be  examined 
on  oath  touching  any  such  offence  by  the  justice  or 
justices  then  and  there  present,  every  person  so 
offending  shall,  on  conviction  thereof  before  the 
said  justice  or  justices,  or  any  other  justice  or 
justices  of  the  peace,  forfeit  and  pay  such  sum  of 
money  not  exceeding  five  pounds  as  to  the  con- 
victing justice  or  justices  shall  seem  meet." 

This  provision  is  similar  to  sect.  40  {z)  in  the  Recovery  ot 
English  act.     The  penalty  will  be  recovered  like        ^' 
other  penalties  under  this  act. 

Sect.  12  enacts, — "  That  it  shaU  not  be  neces-  Proeecator 

-.  ,  -        not  required 

sary  m  any  proceedmgs  against  any  person  under  to  prove  a 
this  act  to  negative  by  evidence  any  licence,  con-  ^^^  j,/ 
sent,  authority,  or  other  matter  of  exception  or 
defence ; — ^but  that  the  party  seeking  to  avail  him- 
self of  any  such  licence,  consent,  authority,  or 
other  matter  of  exception  or  defence,  shaU  be  bound 
to  prove  the  same  "  (a). 

Sect.  8  enacts, — ^*  That  the  justice  or  justices  of  Jastioei  to 
the  peace  by  whom  any  person  shall  be  summarily  lorpiiyinent 
convicted  and  adjudged  to  pay  any  smn  of  money 

{z)  See  ante,  p.  242. 

(a)  See  1  &  2  WUl.  4,  c.  32,  8.  42,  ante,  p.  244. 
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3  &  S  WUl.  4, 
r.  68,  ■.  8. 

]*ft3rment  of 
penalties. 


ImpiiMm- 
inent  for  non- 
lAjrment. 


Form  of  con< 
Tlctioo. 

Hecf.  9. 


Form  of  ood- 
▼tcUon. 

NalOS. 


for  any  offence  against  this  act,  together  with  ex- 
penses, may  adjudge  that  such  person  shall  pay  the 
same,  either  immediately,  or  within  such  period 
as  the  said  justice  or  justices  shall  think  fit; 
— ^and  that  in  default  of  payment  at  the  time  ap- 
pointed, such  person  shall  be  imprisoned  in  the 
common  gaol  or  house  of  correction  (with  or  with- 
out hard  labour),  as  to  the  justice  or  justices  shall 
seem  meet,  for  any  term  not  exceeding  two  calendar 
months,  the  imprisonment  to  cease  upon  payment 
of  the  amount  and  costs  "(&). 

Sect.  9  enacts, — "  That  the  justice  or  justio^ 
of  the  peace  before  whom  any  person  shall  be 
summarily  convicted  of  any  oflfence  against  this 
act,  may  cause  the  conviction  to  be  drawn  up 
according  to  the  following  form  of  words,  or  in 
any  other  form  of  words  to  the  same  or  the  like 
effect ;  (that  is  to  say,) 

}Be  it  remembered,  that  on  the day  of  , 

in  the  year  of  our  Lord ,  at ,  in  the  ooimty 

\_or  difision,  fe.,  at  the  oate  may  he],  A.  O.  is  coo- 


Ticted  before  me  J.  P.,  one  [or  us  J.  P.  and  J.  J.  P.,  two,  tu  the 
ease  may  requirel,  of  his  Majesty's  justices  of  the  peace  for  the 
said  county  [J^eJ],  for  that  he  the  said  A.  O.  did  unlawfully  on 

,  at ,  trespass  or  was  found  trespassing  in  search 

or  pursuit  of  game  [tf^.,  at  the  ease  may  be"],  and  I  [or  we]  do 
adjudge  that  the  said  A.  O.  shall  for  the  said  offence  forfeit  the 

sum  of [or  we  do  adjudge  that  the  said  A.  O.  shall 

for  the  said  offence  forfeit  the  sum  of ],  and  slUill 


forthwith  pay  the  said  sum,  together  with  the  sum  of  ^^-^ 
of  expenses  of  process,  and  that  in  default  of  immediate 
payment  of  the  said  sums,  he  the  said  A.  O.  shall  be 
imprisoned  [or  imprisoned  and  kept  to  hard  labow]  in 
the of ,  for  the  space  of ,  unless  the  said 


ib)  Corresponds  to  1  &  2  WUl.  4,  c.  82,  s.  38,  ante,  p.  288. 
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Bams  shall  be  sooner  paid;  [or,  and  I  [or  we]  order  tliat  the  s  &  8  win.  4, 

said  soma  shall  be  paid  by  the  said  A.  O.  on  or  before  the ' 

day  of ,  and  in  default  of  payment  on  or  before  that  day  J^uon*  °"*' 

1  [or  we]  adjudge  the  said  A.  O.  to  be  imprisoned  [or  im- 
prisoned and  kept  to  hard  labour]  in  the of for 

the  space  of ,  unless  the  said  sums  shall  be  sooner  paid]; 

and  I  [or  we]  direct  that  the  said  sum  of (i.  e,,  the 

penalty)  shall  be  paid  to ,  being  the  minister  of,  &c.,  to 

be  by  him  applied  according  to  the  directions  of  the  statute  in 
such  case  made  and  provided;  and  I  [or  we]  order  that  the  said 

sum  of of  expenses  shall  be  paid  to (the  com- 

plainer). 
Given  under  my  hand  [or  our  hands]  the  day  and  year  first 

above  mentioned. 

J.  P. 

[or  J.  P.  and  J.  J.  P.] 

The  evidence  on  the  hearing  must  be  reduced  Evidence 
into  writing  (c).     It  is  sufficient  to  describe  the  taken  down 
locus  in  the  conviction  by  the  proprietorship  or 
ownershipyWithout8tatingtheoccupier(</);  but  the 
omission  of  the  proprietor's  name  would  be  &tal  {e).  Beqitiaite  for 
The  formal  conviction  may  be  drawn  up  long  after 
the  day  of  conviction,  and  two  years'  delay  has 
been  held  not  to  invalidate  the  same  {d).    It  should 
define  the  word  "  day  "  (/);  and  it  need  only  nega- 
tive the  leave  of  the  proprietor  {g ).     The  expenses 
of  the  conviction  may  be  added  to  the  penalty, 
though  far  exceeding  the  sum  specified  in   the 
statute  as  penalty  (A).    For  forms  of  conviction, 
see  Barclay's  Dig.  (t). 

{p)  Penman  v.  Watt^  1845,  2  Brown,  586. 

(d)  JluiteU  V.  Lang,  1844,  2  Brown,  211. 

(«)  Macksnzie  v.  Maherley,  82  Sc.  Jnr.  7. 

(/)  Rohertion  v.  Adamton,  82  Sc.  Jnr.  642. 

{£)  Raper  i.  Duff,  32  Sc.  Jur.  478. 

(A)  Porter  v.  Stewart,  1869,  82  Sc.  Jnr.  147?  Paterson,  175. 

{jay  See  pp.  435—438. 


400  Ch.  20. —  The  Game  Laws  of  Scotland. 

2  ft  8  wiiL  4,      Sect.  13  enacts^ — "  That  the  justice  or  justices^ 

convictioM    ^^  ^^®  peace  before  whom  any  person  shall  be  con- 

toSiioS?****  victed  of  any  offence  punishable  under  this  act, 

JJwSS"     shall  transmit  every  such  conviction  to  the  next 

Hect  18.        court  of  general  or  quarter  sessions  of  the  peace 

for  the  county  or  division  wherein  the  offence  shall 

have  been  committed,  there  to  be  kept  by  the 

proper  officer  among  the  records  of  the  court" 

convictioM,        Sect,  15  enacts, — ^^  That  no  conviction  in  pur- 

«c.  not  to  be  ,  ,  * 

wmt**Si  toSn  S"*^^®  ^^  *^^s  act,  or  judgment  given  on  appeal 
or  remormbie'  therefrom,  shall  be  quashed  for  want  of  form,  or 
tion,  &c       |jg  removed  by  advocation,  suspension,  or  reduc- 
tion into  any  superior  court  of  law ; — ^and  that  no 
warrant  of  commitment  shall  be  held  void  by 
reason  of  any  defect  therein,  provided  it  be  therein 
alleged  that  it  is  founded  on   a  conviction,  and 
there  be  a  good  and  valid  conviction  to  sustain  the 
same." 
How  conrtc        Similar  to  1  &  2  Will.  4,  c.  32,  s.  45  ( /).    The 

tJon  qoaahed.  ,     ,  '  '  \»f  / 

conviction  can  only  be  suspended  or  quashed  in 
the  Justiciary  Court  (A) ;  but  if  the  commitment 
is  bad  on  its  &ce,  the  party  may  also  apply  to  the 
Court  of  Session  (/).  The  mere  endurance  of  im- 
prisonment does  not  bar  the  suspension  of  the 
conviction  (in). 
Appuoation  Scct,  7  cuacts, — "  That  every  penalty  and  fbr- 
sect  7.  feiture  for  any  offence  against  this  act,  shall  be 
paid  to  the  moderator  or  other  officer  of  the  Kirk 

O')  See  ante,  p.  260. 

(A)  Ru98eU  T.  Lang,  1844,  2  Brown,  211. 
(J)  Evam  ▼.  MaeUmgMan,  83  Sc.  Jor.  293. 
(«i»)  Ru9$ell  T.  Colqukoun,  1845,  2  Brown,  572. 
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session  of  the  parish  where  the  offence  was  com-  s  &  s  wiu. «, 
mitted,  for  the  use  and  benefit  of  the  poor  of  such 
parish.'* 

This  section  is  a  mere  direction  to  the  justices  ;  sect  7  only 
and  it  IS  not  necessary  to  specify  m  the  conviction 
to  whom  the  penalty  is  to  be  paid,  as  by  the  uni- 
versal law  of  Scotland  it  is  payable  to  the  clerk  of 
court,  and  by  him  applied  (n). 

Sect.  14  enacts,—"  That  any  person  who  shall  Appcuto 

•     ••  Quarter  8e>« 

think  himself  aggrieved  by  any  conviction  in  pur-  ■!«». 
suance  of  this  act,  may  appeal  to  the  justices  at  8«*-i^ 
the  next  general  or  quarter  sessions  of  the  peace 
to  be  holden,  not  less  than  twelve  days  after  such 
conviction,  for  the  county  or  division  wherein  the 
cause  of  complaint  shall  have  arisen, — provided 
that  such  person  shall  give  to  the  complainant  a 
notice  in  writing  of  such  appeal,  and  of  the  cause 
and  matter  thereof,  within  three  days  after  such 
conviction,  and  seven  clear  days  at  the  least  before 
such  sessions,  and  shall  also  remain  either  in  cus- 
tody until  the  sessions,  or  within  such  three  days 
find  a  security,  by  bail  bond  before  a  justice,  per- 
sonally to  appear  at  the  said  sessions,  and  to  try 
such  appeal,  and  to  abide  the  jildgment  of  the  court 
thereupon,  and  to  pay  such  costs  as  shall  be  by 
the  court  awarded  ; — ^and  upon  such  notice  being 
given  and  such  security  being  found,  the  justice 
before  whom  the  same  shall  be  produced  shall 
liberate  such  person  if  in  custody ; — and  the  court 
at  such  sessions  shall  hear  and  determine  the  matter 

(»}  Hume  T.  Meek,  1846, 1  Ark.  88. 
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2  &  8  wtii.  4,  of  the  appeal^  and  shall  make  such  order  therein, 
AppeaL  ^**^  ^^  without  costs  to  either  party,  as  to  the  court 
shall  seem  meet,  and  in  case  of  the  dismissal -of  the 
appeal,  or  the  affirmance  of  the  conviction,  shall 
order  and  adjudge  the  ofiender  to  be  dealt  with 
and  punished  according  to  the  conviction,  and  to 
paj  such  costs  as  shall  be  awarded,  and  shall,  if 
necessary,  grant  warrant  for  enforcing  such  judg- 
ment  in  common  form." 

See  1  &  2  Will.  4,  c.  32,  s.  44  (m).     The  spe- 
cific grounds  of  the  appeal  must  be  stated  in  the 
notice  of  appeal  (n).     The  20  &  21  Vict  c.  43, 
which  allows  either  party  to  appeal  on  a  point  of 
law  to  a  superior  court,  does  not  apply  to  Scot- 
land (o). 
Action*  under      With  regard  to  **the  protection  of  persons 
Venue.         acting  in  the  execution  of  this  act,"  sect.   17 
'■^^  ^^-       enacts, — **  That  all  actions  and  prosecutions  to  be 
commenced  against  any  person  for  anything  done 
in  pursuance  of  this  act  shall  be  commenced  within 
six  calendar  months  after  the  fact  committed,  and 
Notice  Of       not  otherwise ;— and  notice  in  writing  of  such 
**^"*'         action,  and  of  cause  thereof;  shall  be  given  to  the 
defender  one  calendar  month  at  least  before  the 
Tender  of       Commencement  of  the  action ; — and  no  prosecutor 
shall  recover  in  any  such  action  if  tender  of  suffi- 
cient amends  shall  have  been  made  before  such 


(m)  See  ante,  pp.  24S,  249. 

(ft)  Rohertton  ▼.  AdamBon,  32  8c  JTur.  542. 

(0)  See  eeet  16;  see  ante,  p.  240. 
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action  brought,  or  if  a  sufficient. sum  of  money  s&8Wiii.4, 
shall  have  been  paid  into  court  after  such  action  Tender  d 
brought,  by  or  on  behalf  of  the  defender  "  {p).        ■"•"*^* 


Sect.  10.  Actions  for  Tbespass  at  Common   lo.  Aenmu 

—  for  trt»pau 

I  jAW.  at  common 

law: 

The  2  &  3  Will.  4,  c.  68,  like  the  English  act  n  &  s  wm.  4. 
1  &  2  Will.  4,  c.  32,  s.  46  (y),  saves  the  right  of  ''*•"•**• 
the  owner  or  occupier  whose  land  is  trespassed 
upon,  to  bring  his  civil  action  against  the  tres- 
passer, or  he  may  adopt  the  summary  proceeding 
before  justices,  but  he  is  not  allowed  both  reme- 
dies; sect.  16  enacting, — ^^  That  nothing  in  this  ThiBactnot 
act  contained  shall  prevent  any  person  from  pro-  actions  tor 

7    •  .  trespasB ;  but 

ceedine:  bv  way  of  civil  action  to  recover  damae^es  nodoawe 

pTooeedingK 

in  respect  of  any  trespass  upon  his  land,  whether  jhaii  be  h«i 
committed  in  pursuit  of  game  or  otherwise, — save  trwpaas. 
and  except  that  where  any  proceedings  shall  have 
been  instituted  under  the  provisions  of  this  act 
against  any  peraon  for  or  in  respect  of  any  trespass, 
no  action  at  law  shall  be  maintainable  for  the  same 
tresi^ass  by  any  person  at  whose  instance  or  with 
whose  concurrence  or  assent  such  proceedings 
shall  have  been  instituted,  but  that  such  proceed- 
ings shall  in  such  case  be  a  bar  to  any  such  action, 

{p)  See  the  corresponding  Bection,  1  &  2  Will.  4,  c.  82,  s.  47, 
ante,  p.  264. 
ig)  See  ante,  p.  158. 
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and  may  be  given  in  evidence  to  this  purpose  and 

effect  (r). 
Right  of  ac-        The  common  law  of  Scotland,  like  that  in 
""'"'~-   England. gives  the  owner  in  fee  tiieexcluiiye right 


to  the  surface  of  his  land,  and  he  can  order  off 
all  strangers  there  without  his  permission,  and,  if 
necessary,  use  just  sufficient  force  to  expel  them  («), 
for  the  cases  in  which  the  action  of  trespass  lies, 
most  of  which  are  applicable  to  Scotland.  The 
trespasses  of  dogs,  cats,  &c.  is  treated  on  sub- 
stantially the  same  principles  as  in  England  (^), 
but  a  dog  in  pursuit  of  game  cannot  be  de- 
stroyed (t<)  ;  but  the  statute  26  &  27  Vict.  c.  100, 
renders  owners  of  dogs  in  Scotland  liable  in  cer- 
tain cases  for  injuries  done  by  their  dogs  to  cattle 
and  sheep ;  nor  is  it  legal  to  set  spring^uns  (x) ; 
the  act  24  &  25  Vict.  c.  100,  s.  31  (y),  not  applying 
Fox  hunting,  to  Scotland.  Fox  hunting,  however,  is  not  a  justifi- 
able trespass  at  common  law,  as  it  is  in  England(j2r); 
and,  as  has  been  said,  section  4  (a)  excepts  the 
hunter  from  the  trespass  penally  only  when  the 


(r)  See  the  coirespoDding  section  of  I  &  2  Will.  4,c.  32,8. 47, 
ante,  p.  254. 

(«)  JEarl  of  Breadalbane  r.  livingston,  1790,  Mor.  4999, 
Baird  Jf'  Scott  v.  Thotnson,  1825,  3  S.  &  D.  448;  see  ante, 
pp.  172—180. 

(t)  See  ante,  p.  176. 

(«)  Grant  v.  Barclay,  1830,  5  Momj,  130. 

(sD)  Crawy  1827,  Syme's  Bep.  188;  Hnme's  Com.  219. 

(y)  See  ante,  p.  176. 

(«)  See  ante,  p.  167. 

(a)  See  ante,  p.  393. 
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hare  or  fox  has  been  started  on  lands  on  which  he  Right  ot 
had  a  right  to  hunt ; — ^the  fox  hunter  is,  therefore,  txfmgnm, 
liable  for  surface    damage   actually  caused  (&). 
Althoufi^h  the  action  for  damaires  lies  for  the  Action  for 
trespass,  the  practice  of  brining  such  actions  and 
recovering  nominal  damages  is  scarcely  known  in 
Scotland,  because  the  courts  there  give  another 
more  efficacious  remedy  by  way  of  interdict  or 
injunction  (c).     This  interdict  may  be  obtained  interdict 
by  the  owner  or  tenant  from  the  local  sheriff  or 
county  courts  against  ordinary  trespassers,  and  it 
is  enforced  as  in  England  an  injunction  is  by  the 
Court  of  Chancery,  and  both  the  landlord  and 
tenant  may  join  in  this  action  {d). 

(Jb)  Colquhoun  v.  Buehemany  1785,  Mor.  4997;  Marquis  of 
Tneedd4Ue  y.  Dalrymple,  1778,  Mor.  4992;  Watson  v.  £arl  of 
Brrol,  1763,  Mor.  4991;  Irrine,  G.  L.  64->68. 

(e)  Innes,  1826,  Carnegie  v.  Lord  Xintare,  1829,  8  S.  &  D. 
251. 

(d)  Jolly,  1828,  Paterson,  169, 172. 
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Sect.  11.    Tabular  List  of  Penalties. 

•«•  Thejte  penalties  are  in  addition  to  those  in  Chaps.  F.,  IX.,  X.  (part 
only),  XL  {part  only),  XII. ,  XIV.,  XVII  and  XIX.,  which  apply 
to  Scotland  as  rvell  as  England  and  Ireland,  as  pointed  out,  p.  866. 


Offence. 


1.  Hunting  or  hawking,  not 
having  a  plongh-gate  of 
land  (ante,  p.  372). 

2.  Hunting  in  gronnds,  or 
using  nets,  or  shooting 
hares,  without  warrant  of 
proprietor  (ante,  p.  879). 

H.  Killing,  selling,  or  buying 
certain  birds  of  game  out 
of  season  (ante,  p.  380). 

4.  Possession  of  hares,  birds 
of  game,  &c.,  without 
leaye  of  person  qualified 
(ante,  p.  887). 

5.  Making  muirbnm  from 
April  11  to  Not.  1  (ante, 
p.  385). 

6.  Trespassing  in  the  day- 
time upon  lands  in  search 
of  game,  deer,  &c.  (ante, 
p.  388). 

7.  The  like,  to  the  number 
of  five  or  more  (ante, 
p.  389). 

8.  Trespassers  refusing  to 
tell  their  names,  &c.,  or 
refusing  to  quit  land,  &c. 
(ante,  p.  391). 

9.  Trespassers  assaulting  or 
obstructing  persons  in  exe- 
cution of  act  (ante,  p.  894). 


SUtate. 


Number  of 
Justices. 


1621,  c.  31.  Justices  or 
sheriffs. 


1707,  c.  13.         Id. 


1707.  c.  18; 
13  Geo.  8, 
c.  54,  s.  1. 

13  (jeo.  3. 
c.  54,  s.  3. 


Id.  s.  4. 


2&3Will. 
4,  c.  68,  s.  1 . 


Id. 


Id.  s.  2. 


Id.  8.  6. 


Two  or 

more,  or 

sheriff. 

Id. 


Id. 


One. 


One. 


One. 


Two. 


Penalty  or  Pnnlsluneiit. 


£100.    (£8:6#.8i. 
English.) 


£20    Scots.     (£1: 
18«.4<2.  English.) 


£20  Scots.  (1707,  c. 
18  \  £5  each  bird 
(13  Gea  3,  c.  54, 
8.  1). 

1st  offence,  20«. ;  2nd 
and.  subsequent 
offences,  40«. 


\st  offence,  40f . ;  2nd 
offence,  £5;  9rd 
and  subsequent 
offences^  £10. 

Not  exceeding  £2. 


Not  exceeding  £6. 


Not  exceeding  £6. 


Not  exceeding  £5, 
above  other  penal- 
ties, for  trespaas- 
ing. 


(     407     ) 


CHAPTER  XXL 

THE  GAME  LAWS  OF  IRELAND. 

The  following  previous  Chapters  of  this  Work  are  certain  pre- 
applicable  to  Ireland : — I.  as  to  property  in  game^  tenappuw- 
&c.  (a);  II.  as  to  manors^&c.  {b) ;  Y.  licences  to  land. 
kill  game,  deer,  &c.  (c),  wherein  the  provisions  of 
the  5  &  6  Vict.  c.  81,  which  applies  exclusively  to 
Ireland,  are  given;  VI.  gun  licence (c/);  VIII. 
Sect.  2,  action  of  trespass  at  common  law,  except  of 
course  the  procedure  in  the  actions,  which  must  be 
according  to  the  practice  of  the  Irish  civil  courts  (e) ; 

IX.  taking  game  by  army  and  navy  officers  (/) ; 

X.  placing  poisoned  grain  or  flesh,  &c.  on 
groimd,  &c.  (^) ;  XI.  licences  to  disal  in  game  (A) ; 
XII.  buying  and  selling  game  by  other  than 
licensed  dealers  (/);  XIV.  poaching  by  night  (J); 
XV.  hunting  and  killing  deer  (A);  XVII.  the 
Poaching  Prevention  Act(/);  XVIII.  procedure 
for  penalties  under  revenue  law8(OT);  XIX.  Sea 
Birds,  Wild  Birds  and  Wild  Fowl  Acts  (n).  It 
should  be  stated  that  there  are  few  cumulative 
penalties  in  Ireland,  and  that  by  10  WiU.  3,  c.  8, 
s.  17,  an  offender  cannot  be  punished  under  that 

(a)  See  ante,  p.  24.  (A)  See  ante,  p.  207. 

(b)  See  ante,  p.  46.  (i)  See  ante,  p.  226. 
{e)  See  ante,  p.  74.  (j)  See  ante,  p.  256. 
Id)  See  ante,  p.  106.  {k}  See  ante,  p.  281. 
(e)  See  ante,  p.  172.  (0  See  ante,  p.  299. 
(/)  See  ante,  pp.  189, 190.  (m)  See  ante,  p.  336. 
(y)  See  ante,  pp.  196—202.  (»)  See  ante,  p.  34a 
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ScSuSSct  ^*  *^  ^^  *®  under  *^  any  other  law  or  statute  for 
the  same  offence.''  The  enactments  of  the  Irish 
game  laws  we  purpose  giving  under  the  following 
heads: — 

Sect.  1.   What  is  "  Game^  and  the  Property  in 

itf  infra. 
9,      2.    The    Qualifications  to   kill  Game  and 

keep  Dogs  ;  and  the  Penalties^  p.  409. 
„      3.  Landlord  and  Tenanfs,  Rights  to  Game , 

§•0.,  p.  415. 
„      4.   Of    Gamekeepers    and    their  Powers^ 

p.  415. 
„      5.    The  Seasons  for  Sporting,  p.  417. 
„      6.   Unlawfully    killing,  Sfc.   Game,  Deer, 

S^c,  p.  425. 
„      7.    Trespasses   in  pursuit  of  Game,  S^c, 

p.  432. 
„      8.   Of  Muirburn    and    destroying  Game, 

§•<?.,  p.  435. 
„     9.  Dealing  in  and  unlawful  Possession  of 

Game,  p.  436. 
„    10.    Tabular  List  of  Penalties,  p.  440. 


1.  whaiu     Sect.  1.  What  is  "  Game,"  and  the  Pbopertt 

**  garnet"  and  ' 

theproperiif  jjj  IX. 


Ireland. 


inU. 

"Game'* in  The  word  "game"  in  Ireland  includes  deer, 
hares,  pheasants,  partridges,  grouse,  landrails  and 
quail,  moor  game,  heath  game,  and  wild  turkeys 
or  bustards  (m).  For  most  purposes,  however, 
the  same  birds  and  animals  are  game  which  are 
game  in  England  and  Scotland,  especially  for  the 

(m)  See  Leyioge's  Irish  Gkme  Laws,  p.  182. 


Sect.  I.—  What  is  «  Game;'  8fc.  409 

purposes  of  the  seasons,  and  the  dealing  In  game  oamein 
by  licensed  and  unlicensed  persons,  as  we  have 
seen  (n)  ;  but  yet  there  is  no  general  or  national 
definition,  and  the  particular  statute  as  to  each  or 
more  of  them  does  not  extend  beyond  those  which 
are  named  as  such. 

The  ownership  of  game  as  a  species  of  property  Property  in 
is  the  same  as  in  England,  and  as  described  in 
Chap.  I.  (o). 

Sect.  2.  The  Qualifications  to  kill  Game  2.  ouaii/tca- 

^  tioiu  to  tai 

ANB  KEEP  Dogs;  and  the  Penalties.         l^alit 

In  Ireland,  there  is  a  property  qualification 
requisite,  besides  the  government  certificate  made 
necessary  by  the  23  &  24  Vict.  c.  90,  and  5  &  6 
Vict  c.  81,  to  enable  a  person  to  sport,  and  there 
are  also  qualifications  necessary  to  authorize  the 
keeping  of  certain  dogs.  The  qualification  by 
estate  is  now  provided  by  10  Will.  3,  c.  8,  and 
amended  by  27  Geo.  3,  c.  35.  The  enactments  Ennctments 
and  portions  of  enactments  now  in  force  as  to 
qualifications,  with  the  penalties,  are  the  follow- 
ing:— 

The  10  Will.  3,  c.  8,  is  intituled  "  An  Act  for  10  wm. «. 
the  Preservation  of  the  Game,  and  the  more  easy 
Conviction  of  such  as  shall  destroy  the  same." 
Sect.  1  saves  all  existing  laws  as  to  game.     Sect.  Penonsnot 
2  enacts : — "  That  no  person  or  persons  what-  tail  '^Im 
soever  [not  having  the  same  estate  qualification  asyhoimdor 


(n)  See  ante,  pp.  207,  212. 
(o)  See  ante,  p.  24. 

O. 
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10  WUl.  8, 
c.  8. 

Bpanlel,  ex- 
cept whelps, 
for  persona 
qualifled,   ' 
on  pain  of 
being  taken 
away  by  any 
jastice,  or 
person 
baring  401. 
perannom 
freehold  in 
the  county, 
who  may 
detainer 
dliipoeeof 
tlie  same. 

Sect.  2. 


Penalty  on 
conviction 
5<.  levied  by 
distress, 


as  required  by  sect.  10  (p),  for  a  setting  dog  or 
bitch  {qy\y  shall  have  or  keep  any  hound,  beagle, 
greyhound  or  land  spaniel  within  this  Idngdom, 
other  than  and  except  whelps  under  the  age  of 
twelve  months,  which  shall  be  kept  at  nurse  for 
persons  qualified  within  this  act  for  the  having  the 
same,  on  pain  that  such  hound,  beagle,  greyhound, 
or  spaniel  so  kept  contrary  hereunto  shall  or  may 
be  seized  and  taken  away  by  any  justice  of  the 
peace  of  the  respective  counties  where  the  same 
shall  be  so  kept, — or  by  any  person  or  persons 
authorized  thereunto,  by  warrant  under  the  hand 
and  seal  of  such  justice  of  the  peace,  or  by  any 
person  having  a  freehold  of  the  yearly  value  of 
forty  pounds  or  upwards  within  such  county, — 
which  justice  of  the  peace  and  freeholder  respec- 
tively seizing  such  hound,  beagle,  greyhound  or 
spaniel  may  detain  the  same  to  his  and  their  own 
uses,  or  otherwise  dispose  of  the  same  as  they  shall 
think  fit ; — and  all  and  every  person  or  persons  so 
keeping  such  hound,  beagle,  greyhound  or  spaniel 
contrary  hereimto,  and  being  thereof  convict  before 
some  justice  of  the  peace  of  the  county  where  such 
offence  shall  be  committed,  on  the  oath  of  one  or 
more  credible  witness  or  witnesses,  which  oath 
such  justice  of  the  peace  is  hereby  authorized  to 
administer,  shall,  for  every  such  offence,  forfeit  and 
lose  the  sum  of  five  pounds,  to  be  levied  by  warrant 
of  such  justice  of  the  peace  before  whom  such 

(p)  See  post,  pp.  412,  213. 

iq)  27  Geo.  8,  c.  85,  s.  8,  repealed  the  qnalification  iiuerted 
here,    See  post,  p.  427. 
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ofEesder  shall  be  convict,  by  distress  and  sale  of  the  lo  wm.  s, 
goods  of  such  offender,  returning  the  overplus  (if     ' 
any  be)  to  the  party  distrained  on ;  the  one  moiety  to  the  poor 
thereof  to  the  informer  who  shall  prosecute  fi)r  the  cutor. 
same,  and  the  other  moiety  to  be  issued  for  the  use 
of  the  parish  where  such  offence  shall  be  com- 
mitted." 

By  the  Fines  Act,  14  &  15  Vict.  c.  90,  s.  13,  Fines  Act 
one-third  or  less  of  this  penalty  will  be  payable  to        ^* 
the  informer.     The  provisions  of  sect.  17  of  10 
Will.  3,  c.  8,  as  to  ^'procedure,"  are  given  below  (r). 

Sect.  3  enacts, — "  That  no  freeholder  or  other  Pcwona 
person  quahned  within  the  meamnec  of  this  act  to  conccauncr 

the  some  for 

have  or  keep  any  such  hound,  beagle,  greyhound  ^^  "ot 
or  spaniel,  shall  shelter,  conceal  or  cover  any  such  '<^''«"  *w., 
hound,  beagle,  greyhound  or    spaniel,  for  any  *'''*  '' 
person  or  persons  not  qualified  to  have  or  keep  the 
same  as  aforesaid,  on  pain  that  such  freeholder  or 
other  person  offending  contrary  hereunto  shall,  for 
every  such  offence,  forfeit  and  lose  the  sum  of  forty 
pounds,  to  be  recovered  by  action  of  debt,  bill, 
plaint  or  information,  in  any  of  his  Majesty's  courts 
of  record  in  Dublin,  in  which  no  essoign,  protection 
or  wager  of  law  shall  be  allowed,  or  more  than  one 
imparlance ; — the  one  moiety  of  such  forfeitm^e  to  to  the  king 
be  to  theKjing's  Majesty,  his  heirs  and  successors,  cutoS"*^' 
the  other  moiety  thereof  to  him  or  them  that  will 
sue  for  the  same." 

[  Sect.  4,  as  to  the  disability  of  Papists  being  Papiatfl, 
employed  as  fowler  for  a  Protestant,  was  repealed  ^^  *• 
by  10  Geo.  4,  c,  7.] 

(r)  See  post,  p.  419, 
t2 
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10  will.  3, 
c.  8. 

Sect.  & 

Quallflcation 
to  kill  game. 


Tenants  may 
keep  nuch 
dos8  for  their 
landlord,  and 
use  them  in 
his  comiNmy. 

Sect.  9. 


I'crsons  not 
having  free- 
hold of  100^ 
yearly,  or 
1,00()/.  per- 
80ual  estate, 
not  to  keep  a 
netting  dog, 
nnlc»!( 
licensed  at 
qaartcrttc»> 
(lions  after 
Chrkitinns  to 
make  such ; 

Sect  10. 


and  must 
every  two 
yean  during 


By  sect.  8(5),  no  person  not  having  freehold  es- 
tate of  40/.  a  year^  or  personal  estate  of  the  value 
of  1^000/.^  can  shoot  at^  kill,  take  or  destroy  any 
hares,  pheasant,  partridge,  grouse  or  quail,  under 
a  penalty  of  \0s.  There  is  no  property  qualifi- 
cation relative  to  deer ;  see  sect.  5  (jt). 

Sect.  9  enacts, — ^**  That  nothing  herein  con- 
tained shall  extend,  or  be  construed  to  extend,  to 
restrain  or  hinder  any  tenant  or  tenants  to  any 
person  or  persons  not  restrained  by  this  act  from 
having  and  keeping  any  hound,  beagle,  spaniel  or 
greyhound,  but  in  the  company  and  attendance  of 
his  landlord  only." 

Sect.  10  enacts, — "  That  no  person  or  persons 

•  .  •  .  not  having  an  estate  of  freehold  of 
the  yearly  value  of  one  hundred  pounds  or  up- 
wards, or  a  personal  estate  of  the  value  of  one 
thousand  pounds,  shall  have  or  keep  any  setting 
dog  or  bitch  [by  27  Geo.  3,  c.  35,  s.  8,  extended 
to  "any  pointer,  hound,  beagle,  greyhound  or 
land  spaniel]  other  than  such  person  or  persona 
as  shall  be  allowed  and  licensed  thereunto  by  the 
justices  of  peace  of  the  county  where  he  shall  live, 
at  the  general  quarter  sessions  of  the  peace  to  be 
held  for  such  county  next  after  Christmas  in  every 
year,  in  order  to  the  makihg  and  training  up 
setting  dogs  or  bitches,  and  that  under  such  regu- 
lations only,  and  not  otherwise,  as  shall  be  allowed 
and  specified  in  such  licence ; — ^and  such  person 
or  persons  so  to  be  licensed,  shall  also,  and  are 

(«)  See  post,  p.  426. 
{t)  See  p08t>  p.  425. 
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hereby  required  every  two  years  during  the  con-  lo  win.  s, 
tinuonce  of  such  their  licence^  to  train  up,  teach,  c^ntinauice 
and  make  some  one  or  more  hound  or  hounds,  Mo^Epto 
to  hunt  on  dry  foot ; — ^and  in  default  thereof,  that  f!StfoSi«7 
such  licence  so  obtained  shall  be  and  become  of  iic«iioeof 
no  force  and  effect,  and  shall  be  reputed  and  "°  ""** 
deemed  so  to  have  been  from  the  granting  the 
same; — and  the  person  or  persons  to  whom  the 
same  was  granted  shall  be  liable  to  the  same 
penalties  as  if  he  or  they  had  acted  without  such 
licence." 

There  is  no  specific  penalty  attached  to  the  pro-  indicubie 
hibition  against  keeping  these  dogs  (u).      The 
offence  is  no  doubt  indictable  at  common  law. 
It  was  lately  decided  that  it  was  not  an  offence 
punishable  on  summary  conviction  (x). 

Sect.  20  enacts, — "That  nothing  herein  con-  Dogsmajbe 

•  1  •  kept  and  used 

tained    shall   restrain    any    person  within    any  inanumor. 

•^      *^  •'    with  lord's 

manor  from  keeping  hounds,  beagles,  greyhounds,  consent 
spaniels,  or  setting  dogs  within  the  same,  to 
hunt,  course,  set  with,  or  otherwise  use  in  such 
manor,  only  so  as  the  same  be  allowed  of  and 
kept  with  the  consent  and  free  permission  of 
the  lord  of  the  manor  for  the  time  being,  in 
which  the  same  shall  be  so  kept,  appearing  by 
licence  under  the  hand  and  seal  of  such  lord  of 
the  manor  "(y). 

27  Geo.  3,  c.  35,  s.  16,  enacts — "  That  where  any  27  Geo.  3. 

c.  3d,  s.  16. 

(«)  Levinge's  Irish  G.  L.  103, 125. 

(a?)  lUff,  T.  Justices  of  Cork,  16  L.  T.,  N.  S.  102;  16  Ir. 
C.  L.  Rep.  423. 
(y)  See  27  Geo.  8,  c.  85,  s.  16. 
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27  Geo.  8, 
c.  86, 8. 16. 

Dogs  of  per- 
sons not 
qualified  to 
keep  setting 
dogs  or 
lioand.s  coni- 
mtttln^r  the 
matters  hero- 
In,  may  be 
destroyed  by 
virtue  of  a 
justice's  war- 
rant. 

Sect  16. 


Procedure. 


Further  re- 
dress for 
daniaee. 

Sect  17. 


Saving  rights 
of  lord  of 
manors. 

Sect  18. 


dog  or  dogs  of  whatever  species^  belonging  to  any 
person  or  persons  not  qualified  or  authorized  to 
keep  setting  dogs  or  hounds  [as  10  Will.  3,  c.  8,  b. 
1 0]  (y),  shall  be  known  to  destroy  any  sort  of  game, 
or  to  kill  or  wound  sheep^  or  bite  horses  to  the 
annoyance  of  travellers  on  the  highway,  or  which 
in  any  other  respect  shall  prove  a  nuisance,  on 
information  thereof  given  upon  the  oath  of  one 
credible  witness  before  a  justice  of  the  peace  for 
the  county,  coimty  of  a  city,  or  county  of  a  town 
where  such  dog  or  dogs  shall  happen  to  be,  it 
shall  and  may  be  lawful  for  such  justice  to  sum- 
mon the  owner  of  such  dog  or  dogs  to  appear 
before  him,  and  after  a  fuU  inquiry  to  issue  his 
warrant  for  destroying  such  dog  or  dogs  as  shall 
be  informed  against,  in  case  he  shaU  see  Bufficient 
cause  for  the  same,  but  not  otherwise." 

The  prosecution  must  be  within  six  calendar 
months  {z) ;  and  there  is  an  appeal  given  by  sect. 
23.  See  Sect.  5  (a),  for  "  Procedure"  under  27 
Geo.  3,  c.  35. 

Sect.  17  enacts, — ^'That  nothing  herein  con- 
tained shaU  prevent  any  person  or  persons  from 
obtaining  such  further  or  other  redW^for  any 
damage  which  he  or  they  shall  sustain  by  means 
of  any  such  dog  or  dogs  as  he  or  they  may  be  en- 
titled to  by  the  laws  now  in  force." 

Sect.  18  enacts, — ^'^That  nothing  in  this  act 
contained  shall  be  construed  to  affect,  injure  or 

(y)  See  ante,  p.  412. 

{z)  See  sect.  20,  ante,  p.  413. 

(a)  See  post,  pp.  423—425. 
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lessen  in  any  way  whatsoever  the  rights  or  privi-  "^' Jj^ 
leges  of  lord  of  manors  "  {b). 


Sect.  3.  Landlord  and  Tenant's  Bights  to  s.  Lamiumi 

/-^  o  ami  tenant t 

(jrAME^  O^C.  righuto 

What  we  have  said  in  the  chapter  on  the  Scotch  j^^  gtltiitorj- 
Game  Laws,  as  to  there  being  no  statutory  enact-  *^°**^™*°^ 
ments  upon  the  landlord  and  tenant's  rights  to 
game,  is  equally  applicable  to  Ireland,  there  being 
only  the  common  law  (c);  and  where  also  the 
government  certificate  is  necessary  under  the 
23  &  24  Vict.  c.  90,  ss,  2,  5  (rf).  There  is  no 
corresponding  act  in  Ireland  to  the  .11  &  12  Vict, 
cc.  29,  30,  as  to  hares  in  England  and  Scot* 
land  (tf). 

Sect.  4.  Op  Gamekeepers  and  their  Powers.  4.  o/gami- 

kaperi  and 

The  10  Will.  3,  c.  8,  s.  15,  enacts,—"  That  all  tMrpoicen: 
lords  of  manors  or  other  royalties,  not  under  the  c^sTs^ial' 
degree  of  an  esquire,  may  from  henceforth,  by  o?IS!J'o«'2J 
writing  under  their  hands  and  seals,  authorize  JSthiite"**^ 
one  or  more  gamekeeper  or  gamekeepers  within  5SS  mt5!**"' 
their  respective  manors  or  royalties,  who  being  J^J  aS?.' 
thereunto  so  authorized,  may  take  and  seize  all  s««*«i*- 
such  guns,   hounds,   greyhounds,  beagles,  land 
spaniels  or  setting-dogs,  as  within  the  precincts 
of  such  respective  manors  or  royalties  shall  be 

(b)  Ab  to  lords  of  manors,  see  10  Will.  3,  c.  S,  ss.  15, 16> 
post,  pp.  415,  416|  and  ante,  p.  50. 
(0)  See  ante,  pp.  367,  373. 
(O)  See  ante,  pp.  77,  S3. 
(0  See  ante,  pp.  135,  373—376. 
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10WU1.8, 
c.  8,  8. 15. 

Selzareof 
dogs  sod 
guns. 

'Wholflon 
esquire. 


Power  ol 
seUiire. 


Majoppo0e 
offenden  in 
the  night,  m 
if  in  ancient 
chase,  park, 
or  warren. 

Sect.  16. 


used  by  such  person  or  persons^  who  by  this  act 
are  prohibited  to  keep  or  use  the  same  (/). 

The  designation  of  "  esquire  "  has  led  to  many 
frivolous  distinctions  unworthy  of  occupying  the 
time  of  any  court  of  justice.  Sons  of  peers^ 
barristers-at-law,  justices  of  the  peace^  while  in 
the  commission^  sheriffs  of  counties,  captains  in 
the  army  and  navy,  &c.,  are  esquires  (y). 

See  cases  on  a  similar  power  in  1  &  2  Will.  4, 
c.  32,  ss.  13,  14  (which  have  been  already 
stated  (A)),  and  sect.  8(2).  This  section  gives 
the  power  of  seizure  to  the  lord  in  Ireland,  which 
is  not  so  in  Engknd. 

Sect.  16,  ''to  the  end  that  all  keepers  of 
parks  and  gamekeepers,  duly  authorized  as  afore- 
said, may  be  indemnified  in  the  execution  of  their 
oflSce,"  enacts, — ^''That  all  lords  of  manors  or 
other  royalties,  not  under  the  degree  of  an  esquire, 
or  any  person  or  persons  so  authorized  by  them  as 
aforesaid,  shaU  and  may  within  their  respective 
manors  or  royalties  oppose  and  resist  such  offen- 

to  this  act  in  the  nighUtime,  in  the  same  manner, 
and  be  equally  indemnified  for  so  doing,  as  if  such 
fact  had  been  committed  within  any  ancient  chace, 
park,  or  warren  whatsoever"  (A). 

(/)  See  ante,  pp.  409—413. 

{g)  See  LeTiiige's  G.  L.  p.  25,  for  Toriotis  decislonfl ;  Faterson, 
G.  L.  196. 

(A)  See  ante,  pp.  63—67. 

(i)  See  ante,  p.  120. 

(A)  As  to  parks,  see  ante,  p.  46 ;  night  poaching,  Chap. 
XIY.,  ante,  p.  256,  and  post,  p.  426. 
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Sect.  20  (/)  authorizes  the  keeping  and  using  *®J^*^'» 
dogs  in  a  manor  with  consent  of  the  lord. 

The  other  enactments  relating  to  gamekeepers  otherBtAtntee 
may  here  be  referred  to : —  kecpew. 

9  Geo.  4,  c.  69,  s.  2  (m),  and  7  &  8  Vict.  c.  29, 
s.  1  {n\  authorizing  them  to  apprehend  night 
poachers : 

23  &  24  Vict.  c.  90  (o),  and  5  &  6  Vict.  c.  81,  Licences, 
ss.  3,  7  (p),  licences  to  gamekeepers,  and 
their  authority  under  them.  [There  are  no 
assessed  tax  duties  in  Ireland  on  servants, 
the  58  Geo.  3,  c.  54,  being  repealed  by  4 
Geo.  4,  c.  9,  and  32  &  33  Vict.  c.  14,  apply- 
ing to  Great  Britain  only] : 

5  &  6  Vict.  c.  81,  s.  8  (j),  authorizing  them 
to  demand  the  licences  and  names,  &c.  of 
trespassers : 

10  Will.  3,  c.  8,  s.  11  (r),  penalty  on  them  for 
selling  game  without  master's  leave. 


Sect.  5.  The  Seasons  for  Spobting.        n,  muatom 

for  tpotiing: 

See,  ante,  p.  12,  a  tabular  statement  of  the  season 
for  each  bird.   The  seasons  in  Ireland  are  regulated  statates 

regulating 

by  10  Will.  3,  c.  8,  amended  by  27  Geo.  3,  c.  35,  the  seasons. 
37  Geo.  3,  c.  21 ;  26  Vict.  c.  19 ;  28  &  29  Vict.  c.  54 
and  37  Vict.  c.  1 1 ;  and  the  prohibited  periods  for 

(0  See  ante,  p.  418.      (p)  See  ante,  pp.  99—101. 
(m)  See  ante,  p.  263.      (q)  See  ante,  p.  101. 
(«)  See  ante,  p.  266.      (r)  See  post,  p.  428. 
(0)  See  ante,  p.  74. 
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10  WUL  8, 
c.  8f  8.  6. 

Atatntcs  88  to 
close  season. 


Hantlnfft 
coanlnff ,  or 
killing  male 
deer  before 
the  10th  of 
Jane,  or 
male  fallow 
deer  after 
Michaelmas, 
unless  In  his 
own  ground. 

Sect.  6. 


Peoaltj  5;. 


"So  close  time 
In  England. 


dealing  in  the  birds,  (but  not  for  taking  or  killing 
them,  that  being  regulated  by  the  enactments  in 
force  in  Ireland,)  have  been  more  recently  altered 
in  Ireland  by  the  English  season  being  imported 
for  that  purpose  into  Ireland  by  23  &  24  Vict, 
c.  90,  s.  13  {s) ;  and,  therefore,  at  some  periods 
of  the  year  it  may  be  an  offence  to  kill  the  game^ 
and  yet  not  an  offence  to  sell  or  buy  it. 

10  Will.  3,  c.  8,  s.  6,  enacts, — '*  That  no  person 
or  persons  whatsoever  shall  in  any  year  hunt, 
course,  or  kill  any  male  deer,  before  the  tenth  day 
of  June  in  such  year,  unless  it  be  in  the  park  or 
proper  ground  of  the  person  hunting,  coursing,  or 
killing  the  same  ; — nor  shall  course,  hunt  or  kill 
any  male  fallow  deer  after  Michaelmas  in  any  year, 
unless  in  the  proper  ground  of  the  person  hunting, 
coursing,  or  killing  the  same, — on  pain  that  aU  and 
every  person  and  persons  offending  contrary  here- 
unto shall  for  every  such  offence  forfeit  and  lose 
the  sum  of  five  pounds ; — such  offence  to  be  heard, 
examined,  and  determined  by  and  before  such  jus- 
tices of  the  peace  as  aforesaid,  and  the  forfeiture 
for  the  same  levied,  divided,  and  paid  to  such 
person  or  persons,  and  in  such  manner,  as  is  here- 
inbefore appointed  for  the  other  offence  of  shooting 
deer  contrary  to  this  act." 

There  is  no  close  season  in  Engknd  or  Scothmd 
for  deer.  The  24  &  25  Vict.  c.  96  (0,  also  con- 
tains enactments  as  to  himting  deer.    An  excise 


{$)  See  ante,  p.  211. 

it)  See  Chap.  XV.,  ante,  p.  281. 
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certificate  is  also  required  under  23  &  24  Vict,  lo  wm.  s, 

,    ,  ^  c.  8,  •.  6. 

c.  90  (ti). 

The  mode  of  recovery  of  the  penalty  referred  to  preudure/or 
in  the  last  section  is  in  sect.  5  of  the  act  {x)y 
"before  one  or  more  justices  of  the  county  where 
such  offence  shall  be  committed," —  .  .  .  the  one 
moiety  [of  the  penalty]  to  be  to  the  use  of  the  poor 
of  the  parish^  the  other  moiety  to  the  informant ; 
and  to  be  levied  on  the  goods  of  the  offender. 
By  the  more  recent  and  general  act,  14  &  15  Vict, 
c.  90,  s.  13,  one-third  of  all  penalties  may  be 
awarded  to  the  informer,  and  the  remainder  to 
the  crown  (y).     The  10  Will.  3,  c.  8,  s.  17,  *'to  After  oonTjc 

^^  ^  ,      \.       J  \  tl<«>f  offender 

the  end  that  no  person  convicted  of  any  of  the  gjjj^^ 
offences  as  aforesaid  may  escape  punishment  by  JJS*m^di«- 
their  flight  or  other  removal,  afl»r  such  convic-  treMwanant. 
tion,"  enacts,—"  that  it  shall  and  may  be  lawfid  ^^  "' 
for,  and  hereby  authority  is  given,  after  such  con- 
viction as  aforesaid,  to  the  constable  or  other 
officer  or  person  or  persons  prosecuting,  to  de- 
tain in  custody  such  offender  or  offenders  (in  case 
he  or  they  shall  not  presently  pay  the  monies  due 
by  such  conviction),  during  such  reasonable  time 
as  a  return  may  be  conveniently  had  and  made  to 
the  warrant  for  the  distress  upon  such  conviction, 
so  as  such  detainer  do  not  exceed  two  days: — 
provided,  that,  where  any  offender  shall  be  punished  ^®^^ 
by  force  of  this  act,  he  shall  not  be  prosecuted  JJS^JJ  wdT 


as  other  oeti. 


(fi)  See  ante,  pp.  77, 78. 

(0)  See  post,  p.  425. 

(y)  See  Levinge's  G.  L.  75. 


420  Ch.  21. —  The  Game  Laws  of  Ireland. 

10  wiiL  8,     upon,  nor  incur  tlie  penalty  of  any  any  other  law 

or  statute  for  the  same  offence." 
imprtoon-  In  default  of  distress  for  the  penalty,  14  &  15 

mentln  *  «.      t       • 

deftmit  of       Yict  c.  90,  s.  3,  providcs  that  the  offender  is  to 

be  committed  to  prison  for  the  like  period  as  he 

might  have  been  under  the  Petty  Sessions  Act, 

1851,  14  &  15  Vict.  c.  93  (which  act,  by  sect.  42, 

was  not  to  extend  to  the  game  acts,  except  as  to 

the  forms  to  be  used),  viz.,  for  not  exceeding  three 

calendar  months,  with  or  without  hard  labour, 

according  to  a  scale  given,  unless  sooner  paid,  by 

the  warrant  of  any  one  justice  (14  &  16  Vict.  o. 

93,  ss.  22,  23). 

Ap^i  Although  no  right  of  appeal  to  the  quarter 

Jjjtetono!     sessions  is  given  by  10  Will.  3,  c.  8, 14  &  15  Vict. 

c.  90,  s.  9,  gives  the  defendant  that  right  where 

the  penalty  imposed  exceeds  the  sum  of  40^.,  in 

the  manner  directed  by  14  &  15  Vict.  c.   93, 

s.  24  (z).     Either  party  may,  instead,  appeal  [to  a 

superior  court  on  a  question  of  law  (20  &  21  Vict. 

c.  43  (a)  ). 

27  Geo.  8.  The  27  Geo.  3,  c.  35,  s.  4,  provides  a  variety  of 

offences  as  to  the  seasons,  dealing  in  game,  and 

night  offences ;  and  will  be  referred  to  in  other  divi- 

Kiuing.ieii.  sions  of  this  chapter.     It  is  as  follows : — ^*  Every 

p'^MuLito      person  who  shall  wilfully  take,  kill,  or  destroy,  or 

turkeys  at     who  shall  scll  or  exposc  to  sale,  or  who  shall  buy 

the  times  i      t  -T  r 

herein, forfeit  or  causc  to  DC  bought,  any  .  .  .  {as  to  moor  game, 
biid.  heath  ffame,  grouse,  partridge y  quail  and  landrail. 


(%)  See  Leyinge's  O.  L.  88—88. 
(a)  See  ante,  p.  240. 
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here  inserted^  this  section  was  altered  by  37  Geo*  3,  ^7  oeo.  s, 
c.  21,  s,  2(i);  as  to  pheasants  by  28  jf  29  Vict,  sect  4. 
c.  54]  . .  .  or  wild  turkey,  between  the  tenth  day  cioaeBcaaon. 
of  January  and  first  day  of  September  in  any 
year,  shall  forfeit  a  sum  not  exceeding  five  pounds 

for  every  such or  wild  turkey ; 

a  provision  inserted  here  as  to  buying  hares  **  be- 
tween the  first  Monday  in  every  November  and 
the  first  Monday  in  every  July  following "  is  rc- 
pealed  by  26  Vict,  c.  19]  .  .  . 

"  And  that  every  person  who  shall  make  use  of  Making  dm 
any  gun,  snare,  net,  or  other  engine,  to  take,  kill  &c..tokm* 

-         -  ffaine  ou  a 

or  destroy  any  moor-game,  heatn-game,  or  grouse,  8«m<taj» 
pheasant,  partridge,  quail,  landrail,  or  wild  turkey, 
or  other  wild  fowl,  or  any  hare  or  rabbit  on  a 
Sunday,  shall  forfeit  for  every  such  oflFence  a  sum 
not  exceeding  five  pounds ; 

"  And  that  every  person  who  shall  wil&lly  take,  k^iun*  imnie 
kill,  or  destroy  any  hare,  pheasant,  partridge,  *''*^^"* 
quail,  landrail,  moor-game,  heath-game,  or  grouse 
in  the  nighty  between  one  hour  after  sun  setting 
and  one  hour  before  sun  rising,  unless  qualified  to 
take  or  kill  game,  and  upon  his  or  her  own  lands, 
or  duly  authorized  so  to  do  (c),  shall  forfeit  a  sum 
not  exceeding  five  pounds  for  every  such  hare,  phea-  penalty  w. 
sant,  partridge,  quaU,  landraU,  moor-game,  heath-  '^Z1  "^ 
game,  or  grouse  so  taken,  killed  or  destroyed; 

"  And  that  every  person  who  shall  trace  any  tracing  game 
hare  or  other  game  whatsoever  in  the  snow,  un-  lli^qTOUAed, 
less  qusJified  to  take  or  kill  game,  and  upon  his  fands^^ity 

(b)  See  post,  p.  422. 

(<?)  See  also  sect.  6,  post,  p.  431. 
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27  0«o.  8, 
c.  Z6,  8. 4. 


destroying 
eggs  or  nesti, 
penalty  6L 


Killing  game 
at  night. 
9  Geo.  4, 
c.  69. 


37  Geo.  8, 
0.31,8.2. 


Xo  person 
aball  take, 
kill,  or  have 
any  moor- 
game,  heath- 
game,  gronaei 
partridge, 
landrail  or 
qoail. 


or  her  own  lands,  shall  for  every  such  o£fencc 
forfeit  a  sum  not  exceeding  five  pounds ; 

"  And  that  every  person  who  shall  wilfully  de- 
stroy the  eggs  or  nest  of  any  pheasant,  partridge, 
quail,  landrail,  moor-game,  heath-game,  or  grouse, 
wild  duck,  widgeon,  plover,  or  snipe,  shall  forfeit 
for  every  such  o£fence,  a  sum  not  exceeding  five 
pounds." 

The  9  Geo.  4,  c.  69  (^,  which  is  a  later  enact- 
ment as  to  killing  game  by  night,  will  super- 
sede this  enactment,  except  as  to  quails  and  land- 
rails. The  time  here  defined  as  the  '^ night"  is 
practically  the  same  as  in  sect.  12  of  the  latter 
act  (tf).  As  to  hares,  when  not  in  a  warren  or 
breeding-ground,  see  24  &  25  Vict.  c.  96,  s. 
17  (/).  As  to  the  seasons,  see  the  observations 
at  the  commencement  of  this  section  (g). 

37  Geo.  3,  c.  21,  after  reciting  part  of  27  Geo. 
3,  c.  35,  s.  4,  as  relates  to  selling  moor-game,  &c. 
[omitted  from  that  section  (A)],  by  sect.  1  repeals 
such  part ;  and  sect.  2  enacts, — '^  That  fix>m  and 
after  the  passing  of  this  act  no  person  or  persons 
shall,  on  any  pretence  whatsoever,  take,  kill,  de- 
stroy, carry,  sell,  buy,  or  have  in  his  or  their  posses- 
sion or  use  any  mooivgame,  heath-game,  or  grouse, 
between  the  tenth  day  of  December  and  twentieth 
day  of  August  [now  12th  August  (t)]  in  any 

(ji)  See  Chap.  XIY.,  ante,  p.  256. 

(0  See  ante,  p.  266. 

(/)  See  Chap.  XVI.,  ante,  p.  294. 

C^)  See  ante,  p.  417. 

ih)  See  ante,  p.  421. 

(i)  Sce37  Vict  ell. 
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year,  or  any landrail,  or  quail,  between  «7aeo.8, 

the  tenth  day  of  January  and  the  twentieth  [now  g^^  ^ 
the  first]  day  of  September  in  any  year  \or  any 
partridge  between  the  first  day  of  February  and 
the  first  day  of  September] ; 

**  And  if  any  person  or  persons  shall  take,  kill.  Penalty  &/, 
destroy,  carry,  sell,  buy,  or  have  in  his,  her,  or 
their  possession,  or  make  use  of  any  moor-game, 
heath-game,  or  grouse,  between  the  tenth  day  of 
December  and  the  twelfth  day  of  August  in  any 

year, — or landrail,  or  quail,  between  the 

tenth  day  of  January  and  the  [twentieth]  day 
of  September  \or  any  partridge  between  the 
first  day  of  February  and  the  first  day  of  Sep- 
tember] in  any  year,— every  such  person  or 
persons  shall  be  liable  to  the  same  penalty  as  by  [37  Geo.  s, 
the  said  act  is  laid  on  every  person  or  persons 
transgressing  the  same  (y) — such  penalty  to  be 
imposed,  inflicted,  received,  and  applied  in  like 
manner,  and  under  the  same  rules  and  regulations 
as  in  and  by  the  said  recited  act  is  directed  with 
respect  to  the  application  of  the  forfeitures  to  be 
incurred  for  any  offence  against  the  Game  Laws." 

The  procedure  ioT  the  recovery  of  the  penalties  piwtdun 
for  the  offences  created  by  27  Geo.  3,  c.  35,  and  8,c*8s. 
37  Geo.  3,  c.  21,  supra,  will  be  under  the  follow- 
ing provisions  of  27  Geo.  3,  c.  35,  and  certain 
supplemental  enactments : — 

Sect.  19  enacts, — '<  That  all  offences  against  this  act,  not  now  offences 
herein  otherwise  provided  for,  shall  and  may  be  inquired  into,  Jhaii  be  de- 
and  determined  either  by  the  oath  or  oaths  of  one  or  more  (^^^  19 

{j)  The  penalty  is  6^.  for  every  bird ;  see  27  Geo.  3,  c.  35, 
8.  4,  supra. 
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27  Geo.  8,       credible  witness  or  witnesses,  or  by  the  confession  of  the  parties 

c.  86,  a.  19.      accused  before  one  or  more  of  his  majesty's  justices  of  the 

peace  for  any  county,  county  of  a  city,  or  connty  of  a  town, 

where  the  offence  shall  be  committed  or  found ;   and  such 

justice  of  the  peace  is  hereby  empowered  to  grant  and  issue  his 

warrant  for  the  distraining  and  sole  of  the  goods  of  the  party 

now  offences   offending,  in  order  to  raise  the  penalty  or  forfeiture ;  and  in 

determinod      ^^'^^  °^  sufficient  distress  shall  be  found,  the  person  or  persons 

so  offending  shall,  by  warrant  of  such  justice  of  the  peace,  be 

committed  to  the  house  of  industry  or  house  of  correction,  there 

to  be  kept  to  hard  labour,  or  to  the  gaol  of  such  county,  city,  or 

town,  there  to  remain  without  bail  or  mainprise,  for  any  time  not 

exceeding  one  calendar  month,  or  until  such  fine  shall  be  paid." 

rroMcation         Sect.  20  enacts,— "  That  such  prosecution   shall  be   oom- 

montitf.  ^      menced  within  six  calendar  months  after  the  offence  shall 

be  committed." 
Application         Sect.  21  enacts, — **  That  all  forfeitures  to  be  incurred  for  an 
0  e  tares.  ^f^^Qce  against  the  game  laws  shall,  when  recovered,  be  paid 
one-half  to  the  informer  or  prosecutor,  and  the  other  half  to  the 
use  of  the  county  infirmary  or  house  of  industry,  first  deducting 
a  sum  after  the  rate  of  two  shillmgs  for  every  twenty,  which 
shall  be  paid  to  the  constable  or  constables  for  his  or  their 
trouble  in  executing  the  warrants  of  such  justice  of  the  peace, 
if  such  justice  shall  think  fit"  (Jc), 
Appeal  to  Sect  28  enacts,— "  That  if  any  person  shall  think  him  or 

sessionL  herself  aggrioyed  by  anything  done  in  pursuance  of  the  laws 
relative  to  the  game,  by  any  justice  of  the  peace,  such  person 
may  appeal  to  the  next  general  sessions  for  the  said  county 
where  the  cause  of  complaint  shall  arise,  who  are  hereby 
authorized  and  required  to  hear  and  determine  the  same,  and  if 
need  be  to  cause  to  be  impanelled  a  jury 'to  try  the  fact  or  facts 
which  may  arise  upon  such  matter  of  complaint,  and  to  award 
such  costs  to  the  parties  appealed  against  as  they  the  said 
justices  shall  think  just  and  reasonable— such  person  appealing 
having  first  entered  into  a  recognizance  before  some  justice  of 
the  peace  for  said  county,  with  two  sufficient  sureties  condi- 
tioned to  try  such  appeal,  and  abide  the  order  of,  and  to  pay 
such  costs  as  shall  be  awarded  by  the  said  justices, — and  the 
determination  of  the  said  justices  shall  be  final,  binding,  and 

(Jt)  Penalties  must  now  be  applied  according  to  the  General 
Act,  14  &  15  Vict  c.  90,  s.  13,  ante,  p.  419. 
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conclnsiye  to  all  intents  and  porpoaes  ;  and  no  order  made,  oon-  97  Geo.  8, 
ceming  anj  matters,  proceedings,  conviction   or  convictions    '    >  •    • 
aforesaid,  relative  to  the  game  shall  be  quashed  for  want  of  not  to  be 
form,  or  be  removed  by  certiorari,  or  any  other  writ  or  process  q«Mh«d  *ot 
K  hatsoever,  into  his  Majesty's  Conrt  of  King's  Bench  in  Dublin,  or  ranoTed 

[The  procedare  upon  appealing  will  now  be  regulated  by  ^^  certtorMi. 
14  &  15  Vict  c  99,  s.  24,  which,  although  sect  42  says  it  shall 
not  extend  to  game  cases,  except  as  to  the  use  of  the  forms,  is 
referred  to  in  and  engrafted  upon  the  act  passed  at  the  same 
time,— 14  &  16  Vict.  c.  90,  s.  9  (Q.] 


Sect.  6.  Unlawfully  Killing,  &c.  Game,     J/*^,?" 

'  *       fully  tiUiag, 

Deeb.  &c.  f''-^!?!'* 

In  addition  to  the  penalties  in  the  enactments  camuiatire 
we  shall  here  give,  there  are  several  for  killing  or 
taking  game  in  Sect  2,  upon  the  Qualifications 
to  kill  Game  (m),  and  also  in  the  Sect.  5,  as  to  the 
seasons  for  sporting,  which  should  be  referred  to 
also.  Of  course  these  penalties  are  also  cumula- 
tive upon  the  revenue  penalty  for  acting  without 
a  game  certificate. 

The  10  Will.  3,  c.  8,  s.  6,  enacts. — ^**That  no  iowui.8, 
person  or  persons  whatsoever  shall  shoot  any  deer   '  '  '/ 
at  any  season  of  the  year,  except  on  his  own  ground  doer,  except 


only,  or  on  the  ground  of  such  person  or  persons  gjjjjjj-  ^ 
to  whom  the  person  shooting  such  deer,  being  a  g^et.  6. 
Protestant,  shall  be  a  menial  &mily  servant  at  the 
time  of  shooting  the  same,  and  that  by  warrant 
only  under  the  hand  of  such  his  master,  and  no 
otherwise,  on  pain  that  every  person  so  offending 
contrary  hereunto,  being  thereof  convict  before 

(0  See  Levinge's  G.  L.  86,  87. 
(w)  See  ante,  p.  409. 
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10  will.  8,     one  or  more  justicjo  or  justices  of  the  peace  of  the 

C«  Of  B*  Va  

county  where  such  offence  shall  be  committed,  on 
oath  of  one  or  more  credible  witnesses,  which  oath 
•such  justice  or  justices  are  hereby  authorized  to 
administer,  shall,  for  every  such  offence,  forfoit  and 
renaityon     lose  the  sum  of  five  pounds; — the  one  moiety 

conviction  fl        1  1  /.I  /.I  .1 

bL  to  the       thereof  to  be  to  the  use  of  the  poor  of  the  parish 

poor  and  *^       ^  * 

inionner.  where  such  offcncc  shall  be  committed,  the  other 
moiety  thereof  to  him  or  them  who  shall  give  in- 
formation and  make  proof  of  such  offence  before 
such  justice  or  justices  of  the  peace, — ^the  same  to 
be  levied  on  the  goods  and  chattels  of  the  offender, 
by  warrant  under  the  hand  and  seal  of  such  justice 
or  justices,  who  are  hereby  required  to  grant  such 
warrant,  and  to  pay  or  order  payment  of  the  money 
levied  thereby  accordingly**  (n). 
Sect.  6.  [Sect.  6,  also  as  to  deer,  is  at  p.  418.] 

Tnusing  Scct.  8  cuacts, — "  That  no  person  or  persons 

game  In  the        «     n  i  i  i 

■Dow.orde-    shall  tracc  any  hares,  or  other  s^ame  whatsoever, 

stroylng  eggs   ,  .^  ^  o 

of  wild  fowl,  in  the  snow  (o), — ^nor  shall  destroy  the  eggs  or 
SgJH  nest  of  any  partridge,  pheasant,  grouse,  quaU, 
duck,  or  other  wild  fowl; — ^nor  shall  any  person  or 
persons,  not  having  such  fireehold  estate  of  forty 
pounds  per  annum,  or  personal  estate  to  the 
value  of  one  thousand  pounds,  as  aforesaid,  shoot 
at,  kill,  take,  or  destroy  any  hare  or  hares,  par- 
shooting,  frc.  tridge,  pheasant,  grouse,  or  quail ;— or  any  person 
beiongburto    whatsoever  shoot  at,  take,  kill,  or  destroy  any 


hteowndove- 

hOUM. 


(»)  See  p.  418,  also  applicable  here.  The  penaltj  will  now 
be  applied  nnder  14  &  15  Vict  c.  90,  s.  18. 

(p)  The  same  offence  as  in  27  Geo.  3,  c.  35,  8.  4,  ante, 
pp.  420, 421,  where  the  penalty  is  51, 
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house  dove  or  pigeon,  other  than  such  as  shall  be  in  ^^^^  ^* 
or  belongii^  unto  the  dove*house  or  pigeon-house  shaottnf 
of  the  person  or  persons  so  shooting  at,  killing  or  p*»*°*^ 
destroying  the  8ame,-on  pain  that  every  person 
offending  contrary  hereunto,  in  any  of  the  particu- 
lars aforesaid,  shall,  for  every  such  offence,  being 
thereof  convict  before  one   or  more  justice  .  or 
justices  of  the  peace  of  the  county  where  the  same 
shall  be  committed,  or  the  offender  apprehended, 
forfeit  and  lose  the  sum  often  shillings; — the  one  Penalty  io<. 
moiety  thereof  to  the  use  of  the  poor  of  the  parish  one  moiety 
where  such  offence  shall  be  committed,  to  be  paid  the  other  to' 
to  the  churchwardens  of  such  parish  for  such  use  ; 
the  other  moiety  to  him  or  them  who  shall  inform 
and  prosecute  for  the  same  as  aforesaid."    [The 
whipping  here  provided  was  repealed  by  27  Geo,  3, 
c.  3d,  s.  2.] 

"  As  aforesaid "  refers  to  the  qualification  re-  Quaiuicauoa. 
quired  by  sect.  2  to  keep  dogs,  which,  as  we  have 
seen,  is  repealed  by  27  Geo.  3,  c.  35,  s.  8  (^)  ; 
but  it  remains  in  force  as  far  as  this  offence  is  con- 
cerned.   The  qualification  must  be  possessed  by  the 
sportsman,  and  co-exist  with  the  game  certificate. 
The  freehold  estate  conferring  the  qualification  what  estate 
need  not  be  a  legal  estate,  as  an  equitable  one  will  ^^    ^ 
suffice ;  but  the  yearly  value  must  be  over  and 
above  all  debts  ;  and  it  may  arise  out  of  any  here- 
ditaments other  than  land,  provided  it  is  an  estate 
in  possession  and  not  in  reversion  (q).    It  has  been 

(p)  See  ante,  p.  410. 

(q)  Wetherell  y.  Hall,  Cald.  230 ;  Mallook  y.  Ikirtly,  7  Mod. 
482 ;  Lowndei  v.  LenfU,  Cald.  183 ;  Blake  y.  Laxton,  6  T.  R. 
292 ;  Leyinge's  G.  L.  11, 12. 
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l^^^^'     held  that  a  qualified  person  is  entitled  to  employ  a 
QuauflcatioD.  Servant  not  possessing  the  property  qualification^ 
required  by  this  section,  to  kill  and  hunt  game  in 
his  absence  (r), 
pigeoM.  The  24  &  25  Vict.   c.    96,  s.  23,  in  Chap. 

XXIII.  («),  would  appear  to  supersede  some  of 
the  o£fences  here  stated  in  regard  to  house  doves 
and  pigeons. 

The  mode  of  recovery  of  these  penalties  is  by 
distress  (t). 
servtntoto  Scct.  11  cuacts, — "  That  uo  pcrsou  or  persons 
SSiuIe  ***  c  ^^^^P^g  or  using  a  gun  to  fowl  with,  as  servant  to 
SSwS?^  ^  ^^y  person  not  restrained  by  this  act  firom  keep- 
iiooM.  ing  ii^Q  same,  shall  sell  or  dispose  of  any  fowl  or 

game  he  or  they  shall  kill  to  any  person  what- 
soever, but  shall  bring  all  such  fowl  or  game  to 
his  or  their  master's  house,  for  the  use  of  his  or 
their  said  master,  on  pain  that  every  person  ofiend- 
ing  contrary  hereunto  shaU  for  eyeVsuch offence. 
Penalty  20«.  forfeit  twcuty  shillings ; — the  said  offence  to  be 
shooting       heard,  examined,  and  determined  by  and  before 

deer.  . 

such  persons,  and  the  forfeiture  levied  and  distri- 
buted and  divided  in  such  manner  as  is  herein- 
before appointed  for  the  offence  of  shooting  deer 
contrary  to  this  act"  [i.e.  in  Sect.  6(tt),  which 
see  for  the  recovery  and  application  of  the  penalty]. 
Non-commto.      Sect.  12  cuacts, — "  That  no  commissioned  officer 

Bionedoffloer  ,  i-i»       -i    i  •  • 

or  private      or  pnvatc  soldicr  belonging  to  any  regiment,  troop, 
*^uiSte»        ^^  company,  which  is  or  shall  be  within  this  king- 

(r)  Foott  Y.  JBiidion,  10  Ir.  Com.  Law  R.  609,  in  error, 
(i)  See  post,  p.  453,  and  ante,  pp.  40,  41. 
(t)  See  Beet.  17,  ante,  p.  419. 
(v)  See  ante,  pp.  425,  426. 
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dom,  shall  be  permitted  to  go  out  of  his  garrison,  ^o  wni.  i, 
or  other  quarters,  with  any  gun  or  other  firearms,  ^^  ^, 
unless  the  same  be  on  a  march,  or  a  commanded  ^^,;S!S, 
party,  by  the  command  of  the  officer  in  chief,  then  *^ 
present  and  commanding  in  such  respective  gar- 
rison or  quarters,  on  pain  that  such  non-commis- 
sioned officer  and  private  soldier,  being  thereof 
convict  before  some  one  or  more  justice  or  justices 
of  the  peace  for  the  county  where  such  offence 
shall  be  committed,  shall,  for  every  such  o£fence, 
forfeit  and  lose  the  sum  of  five  shillings,  to  be  ^^^^\^ 
paid  to  such  person  or  persons  (:r)  as  shall  give  '«»»«; 
information  of  and  make  out  such  offence  before 
such  justice  of  the  peace :— and  to  be  levied  on  the  levied  by 
warrant  of  8uch  justice  of  the  peace,  by  distress  SST  "* 
and  sale  of  goods  of  the  person  offending,  render- 
ing the  overplus  to  the  party  distrained  on ; — and  JJ^JPfi^^*** 
in  case  no  sufficient  distress  shall  be  found,  the  p'1«>»»™«»*- 
person  or  persons  offending  shall,  by  warrant  of 
such  justice  of  the  peace,  be  sent  to  the  common 
gaol  for  such  county,  there,  to  be  kept  in  close 
custody  without  bail  or  mainprize  for  ten  days ; 

"And  for  the  better  putting  this  act  in  exc-  ^^^ 
cution,  the  officer  in  chief  in  such  garrison  or  JJJJJ^"Pj 
quarters,  to  which  such  offender  shall  then  belong,  d«n»nd; 
shall,  on  demand,  render  the  body  of  the  offender 
into  the  hand  of  the  justice  of  peace,  or  other  civil 
magistrate,  to  be  dealt  with  according  to  law : — 
And  in  case  such  officer  shall  neglect  or  refiise  to 
deliver  up  such  offender,  such  officer  being  thereof 

(as)  The  application  of  these  penalties  is  now  directed  by  the 
14  &  15  Vict.  c.  9, 8. 18;  see  ante,  p.  419. 
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10  WIU.  8, 
c.  8, 8. 13. 


penalty  fi/. 
by  distress 
and  sale,  to 
the  poor  and 
informer. 


Xo  oommlfl- 
iiioncd  officer 
to  Bhoot  or 
OOUT80  deer 
or  other 
game,  nnless 
on  his  own 
ground,  or 
with  owner's 
leave«penaItT 
0/.  as  before 
for  shooting 
deer. 

Sect.  IS. 


convict  before  one  or  more  justice  or  justices  of 
the  peace  of  the  county  where  such  garrison  or 
quarters  shall  be^  shall^  for  such  offence,  forfeit 
and  lose  the  sum  of  five  pounds,  to  be  levied  on 
the  warrant  of  such  justice  or  justices,  by  distress 
and  sale  of  the  goods  of  such  officer,  rendering  the 
overplus  (if  any  be), — one  moiety  whereof  shall  be 
to  the  use  of  the  poor  of  the  parish  where  such 
offence  shall  be  committed,  the  other  moiety  to 
him  and  them  that  shall  inform  of,  and  make  out 
such  offence  before  such  justice  or  justices** (y). 

Sect.  13  enacts, — That  no  commissioned  officer 
of  any  regiment,  troop  or  company,  within  this, 
kingdom,  or  any  person  employed  by  or  under 
him,  shall  shoot  or  course  with  greyhounds  any 
deer,  hare,  or  other  game  whatsoever,  except  on 
his  own  ground,  or  otherwise  by  the  free  per- 
mission and  leave  first  had  and  obtained  of  the 
owner  of  the  ground  or  soil  where  he  or  they  shall 
BO  hunt  or  course,  on  pain  of  forfeiture  by  such 
commissioned  officer  of  the  sum  of  five  pounds  for 
every  such  offence, — which  offences  shall  also  be 
heard  and  determined  before  one  or  more  justice 
or  justices  of  the  peace  for  the  county  where  the 
same  shall  be  committed ; — and  the  said  forfeiture 
to  be  levied,  distributed  and  divided  in  the  same 
manner  as  the  said  forfeiture  for  shooting  of  deer 
contrary  to  this  act  is  herein  before  appointed 
to  be  levied,  distributed,  and  divided,"  [i.e.  in 
sect  6  (z).] 

(y)  See  Ante,  p.  419. 

(s)  See  ante,  pp.  426,  426. 


[ 
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Sect.  19  recites  that  "great  miscliie&  do  ensue  iowm.8, 
by  inferior  tradesmen^  apprentices^  and  other  dis-  Tradesmen 
solute  persons  (r)  neglecting  their  trades  and  em-  ^XJSng 
ployments,  who  follow  hunting,  fishmg,  and  other  flSii"^ 
game^  to  the  ruin  of  themselves  and  damage  of  fl^)%abie 
their  neighbours:"  for  remedy  whereof  it  enacts^  SSSio? 
— '*  That  if  any  such  person  as  aforesaid  shall  foa^,  l^to 
presume  to  hunt,  hawk^  fish  or  fowl,  unless  in      ^ 
company  with  the  master  of  such  apprentice,  duly 
qualified  by  law,  such  person  or  persons  shall  be 
liable  to  the  same  penalties  as  the  persons  on 
whom  such  game  shall  be  found  as  aforesaid  are 
liable  unto  by  virtue  of  this  act; — and  shall  or 
may  also  be  sued  and  prosecuted  for  their  wilful 
trespass  in  such  their  coming  on  any  person's 
land;  and  if  found  guilty  thereof^  the  plaintiff 
shall  not  only  recover  his  damages,  but  his  fiill 
costs  of  suit,  any  former  laws  to  the  contrary  not- 
withstanding." 

There  are  certain  provisions  in  the  10  Will.  3,  If^^^"" 
c.  8,  and  27  Geo.  3,  c.  35,  in  reference  to  night  27  oeo  a  c 
poaching,  viz.,  10  Will  3,  c.  8,  s.  16,  ante,  p.  416,  '*• 
27  Geo.  3,  c.  35,  s.  4,  ante,  p.  420,  and  sect.  5, 
which  is  as  follows : — "  That  every  person  who  PerwM,  nn- 

''    ^  .  lees  qaallfled, 

shall  use  any  dog,  gun,  snare,  net  or  other  engine,  ^^s  <^* 
or  who  shall  set  or  fix  any  snare,  net  or  other  &c/totake 

•'  '  game  In  the 

engine,  to  take,  kill  or  destroy  any  hare,  rabbit,  ^^^^ 
pheasant,  partridge,  quail,  land-rail,  moor-game,  ^*'^*' 
heath-game  or  grouse,  snipe  or  woodcock  in  the 
night,  unless  qualified  to  take  or  kill  game,  and 

(0  See  cases  in  LeTinge's  G.  L.  118, 114,  for  decisions  as  to 
vhat  persons  come  within  these  descriptions, 


432 


Ch.  21. —  The  Game  Laws  of  Ireland. 


27  Geo.  8, 
c.  86,  s.  b. 

Penalty  10/. 
on  ludict- 
inentat 
sessions. 


Dcflnldon 
of  night 


upon  his  or  her  own  land^  or  duly  authorized  so 
to  do,  shall  for  every  such  offence,  being  thereof 
kwfuny  convicted  Z^  ■»  Wich-L,.  ,f  be  pre- 
ferred  against  him,  her  or  them,  at  the  general 
sessions  to  be  held  for  the  county,  county  of  a 
city,  or  county  of  a  town,  where  such  oflfence  shall 
be  committed,  forfeit  a  sum  of  ten  pounds,  and 
suffer  such  other  punishment  by  imprisonment  or 
whipping  as  the  justices  before  whom  such  offence 
shall  be  tried  shall  direct. 

The  "  night "  is  not  here  defined,  but  it  is  in 
sect.  4  (a),  and  is  practically  the  same  as  in  the 
9  Geo.  4,  c.  69,  s.  12  (J),  which  will  apply.  The 
offence  here  is  the  using  of  a  gun,  &c.  to  take, 
and  sect.  4  the  actual  taking  of,  hares,  &c.,  which 
is  punishable  summarily.  In  England  and  Scot- 
land persons  cannot  destroy  hares  or  other  game 
by  night  with  firearms  (c). 

The  procedure  before  justices  in  investigating 
the  charge  before  committal  of  the  accused  for 
trial,  is  regulated  by  14  &  15  Vict.  c.  9.3,  ss.  11, 
14—19. 


27  G€0.  8, 
c.  35. 

Sect.  10. 


Ja  /i^^  Sect.  7.  Trespasses  in  Pursitit  op  Game,  &c. 

27  Geo.  3,  c.  35,  s.  10,  enacts,— « That  no 
person,  not  being  duly  authorized  (^),  shall  go  or 
enter  upon  the  land  of  any  other  person  or  per- 

(a)  See  antei  p.  421. 
(&)  See  ante,  p.  266. 
(c)  See  ante,  pp.  140,  376. 

(^)  See  ante,  p.  415,  *<  Landlord  and  Tenant's  Eights  as  to 
Game.** 
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sons  to  look  for,  set,  spring,  start,  follow,  shoot,  27000.8. 
course,  hunt,  hawk,  or  otherwise  pursue,  take  or  penons  not 

•!-__  A      J*  ji«ji      authorized 

destroy  any  sort  01  game,  woodcock,  snipe,  duck,  entering  upon 
teal  or  widgeon, — and  that  each  and  every  person  otber^noiu 
and  persons  offending  in*  any  of  the  particulars  gamo. 
herein  set  forth  shall,  for  every  such  offence,  forfeit  9<«.  10. 
a  sum  not  exceeding  ten  pounds  "(c). 

This  is  the  section  corresponding  to  that  in  the  see  sect,  so  of 
English  act,  1  &  2  Will.  4,  c.  32,  s.  30  (d),  and  L^JT""**' 
extends  to  duck,  teal,  and  widgeon,  not  in  the  latter 
section.     There  must  be  a  personal  entry  (e). 

This  penalty  is  five  times  greater  than  in  Eng-  ko  forfeiture 
land  or  Scotland ;  but  a  conviction  does  not  entail  ^  ^  ^ 
a  forfeiture  of  the  game  certificate  as  in  England 
and  Scotland.  See  23  &  24  Vict.  c.  90,  s.  11  (/). 
The  mode  of  procedure  for  the  recovery  of  this 
penalty  has  been  given  above  {ff).  The  10  Will.  3, 
c.  8,  s.  19(A),  relates  to  apprentices  and  others 
trespassing. 

Sect.   11   enacts, — "That  no  person  shall  be  Notdcem«i 
construed  to  be  within  the  meaning  of  this  act  as  game"with- 

1      1  •  /»  1  T_  T_    n         '  out  having 

looking  for  game,  unless  such  person  shaii  appear  a  dog,  &c. 
to  be  provided  with  a  dog  or  dogs,  gun  or  guns,  ^^^  "* 
net  or  nets,  or  some  other  implements  for  taking 
or  destroying  game." 

Sect.  12  enacts, — "  That  nothing  herein  con-  Qaaiifled 
tained  shall  subject  any  person  or  persons  dull/  ^^f  their 

foor-footod 
(0)  See  sect.  13,  post,  p.  434. 

(<Q  See  ante,  pp.  164, 156. 

(e)  See  ante,  p.  167,  and  sect  11,  infra. 

(/)  See  ante,  p.  96. 

(ff)  See  ante,  pp.  423—425. 

(h)  See  ante,  p.  431. 

O.  U 
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V£^»'i2  qualified  to  take  or  kill  game^  his  or  their  ser- 
garaeinto  vants  or  nccessarj  attendants,  to  any  of  the 
oSot?'  penalties  hereby  inflicted  for  following  or  pur- 
Sect.  i«.        suing  their  four-footed  game  into  the  lands  of 

other  persons." 
winged  This  section  will  not,  it  is  apprehended,  justify 

'^™^'  a  person  pursuing  winged  game  into  the  lands  of 

others,  and,  consequently,  he  would  be  liable  to 

the  action  of  trespass  («). 
Sect  18.  Sect.  13  enacts, — "That  such  other  person  or 

Damages  to    pcrsous  may  have  such  remedies  and  such  redress 

be  recovered.  .      ^      '  /•  ii        •         ^i     •  /• 

against  persons  so  lollowmg  their  game,  lor  any 
damage  they  shall  do  to  such  other  persons  as 
such  other  persons  may  have  or  be  entitled  to  by 
law,  anything  herein  contained  to  the  contrary 
notwithstanding." 
Remedy  of  It  would  appear  from  this  section  that  the 
twofold.  owner  of  the  land  has  a  twofold  remedy  for  the 
trespass — under  sect.  10,  as  well  as  by  action  for 
damages  at  common  law ;  for  the  10  Will.  3,  c.  8, 
s.  17(A),  which  provides  that  offenders  punished 
under  that  statute  are  not  to  be  prosecuted  upon 
nor  incur  the  penalty  of  any  other  law  or  statute 
for  the  same  offence,  will  not  apply  to  offences 
under  this  act  of  27  Geo.  3,  c.  35  (/).  The 
common  law  of  Ireland  as  to  trespass  on  another's 
ground  is  the  same  as  in  England;  and  sub- 
ject to  the  above  provisions,  the  act  24  &  25 
Vict.  c.    100,  s.   31,  and  the  law  and  cases  in 

(i)  See  Leyinge's  G.  L.  33,  34. 

{k)  See  ante,  p.  il9. 

(0  See  LeviDge's  G.  L.  31. 
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sect,  2  of  Chap.  VIII.  (m),  will  apply  therefore  27  oeo.  s, 
to  Ireland. 


Sect,  8.  Op  Muirburn  and  Destroying      8.  0/  m«ir- 

g-^  Q  bum  and  de-* 

VTAME,   &C.  MroyiMg 

ffttmet  dx. : 

The  10  Will,  3,  c.  8,  s.  7,  "  for  the  preservation  10  wm.  s, 
of  hares,  grouse  and  other  game,  being  in  moun-  ^^' to  bum 
tains,  hills,  moors,  bogs  or  heaths  in  this  king-  {JJ^^Jaui' 
dbm,"  enacts, — '*  That  no  person  or  persons  shall  J^j^jJ^^he**" 
bum  on  any  mountain,  hill,  moor,  bog,  heath  or  ]^^^l^ 
waste  ground,  any  grig,  ling,  furs,  heath,  goss  or  *'«*^™*^- 
fern,  at  any  other  season  of  the  year,  save  only 
between  the  fourteenth  day  of  June  and  the  second 
day  of  February  in  every  year,  on  pain  that  every 
person  and  persons  offending  contrary  hereunto 
shall,  for  every  such  offence,  forfeit  and  lose  the 
sum  of  five  pounds, — such  offence  to  be  likewise 
heard,  examined  and  determined  by  and  before 
such  justices  of  the  peace  as  aforesaid,  and  the 
forfeiture  for  the  same  levied,  distributed,  divided 
and  paid  to  such  person  and  persons  and  in  such 
manner  as  is  hereinbefore  appointed  for  the  said 
other  offence  of  shooting  deer  contrary  to  this  act" 
[i.e., in  sect.  5(w)].  But  by  27  Geo.  3,  c.  35,  s.  3,  27  0eo.8, 
after  reciting  this  section,  it  is  enacted, — "  That 
nothing  in  said  act  shall  extend  or  be  construed  tend  to  ouch 

T  ,  .  ,  .  f,  M  to  broken 

to  extend  to  subject  the  owner  or  occupier  of  any  npforagri- 

*■  *    colture  or 

such  mountain,  hill,  moor,  bog,  heath  or  waste  pUnting. 

Sect.  8. 

(f»)  See  ante,  pp.  172—180. 
(»)  See  ante,  p.  425. 
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27  Geo.  8, 
c.  85, 8. 8. 

Not  to  extend 
to  land  broken 
up  for  agri- 
culture. 


Destroying 
game. 


ground^  to  said  penalty  for  burning  grig,  ling, 
fiirs,  heathy  goss  or  fern,  at  any  time  of  the  year 
on  such  part  of  said  mountain,  hill,  moor,  bog, 
heath  or  waste  ground,  as  shall  be  broken  up  for 
the  purpose  of  agriculture  or  planting." 

As  to  destroying  game^  most  of  the  enactments 
in  this  Chapter  as  to  the  taking  of  game  provide 
against  its  destruction,  and  the  eggs  of  game.  See 
10  Will.  3,  c.  8,  s.  8  (p\  and  27  Geo.  3,  c.  35, 
8.  4(77),  and  8.  6{q).  The  24  &  25  Vict.  c.  97, 
s.  16  (r),  as  to  firing  crops,  &c.,  also  applies  to 
Ireland,  and  so  does  the  Poisoned  Grain  Prohibi- 
tion Act,  1863,  26  &  27  Vict.  c.  113(«),  and  the 
Poisonous  Flesh  Act,  1 864,  27  &  28  Vict.  c.  1 15  (0. 


9.  Dealing  in   SeCT.  9.   DEALING  IN  AND  UNLAWFUL  POSSESSION 

and  uniavful  y^ 

OP  Game. 


posteuwn  qf 
game: 

Dealing  iu 
Kame. 


Buying  and 
Helling  game. 


Servants  of  qualified  persons  selling  game,  see 
lOWill.  3,0.8,8.11  (?/). 

As  to  buying  and  selling  game  out  of  season,  see 
27  Geo.  3,  c.  35,  s.  4  (r),  and  37  Geo.  3,  c.  21, 
8.  2  (or),  and  the  observations  made  above  (y)  as  to 
the  English  season  being  extended  to  Ireland  as 
respects  dealing  in  the  birds  which  are  common  to 
England  and  Ireland,  and  ior  which  a  season  is 
provided  by  the  English  law.     The  23  &  24  Vict. 

(0)  See  ante,  p.  426.  (t)  See  ante,  p.  201. 

0;)  See  ante,  pp.  420,  421.  {u)  See  ante,  p.  428. 

(q)  See  ante,  p.  431.  (v)  See  ante,  p.  420. 

(r)  See  ante,  p.  204.  {x)  See  ante,  pp.  422,  423. 

(«)  See  Chap.  X,  ante,  pp.  (y)  See  ante,  pp.  417,  4ia 
196-201. 
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c.  9O5  s.  13,  has  likewise  extended  to  Ireland  (z)  sToeo.  s, 
the  provisions  of  1  &  2  Will.  4,  c.  32,  as  to  the 
grant  by  justices  of  licences  to  sell   game  and 
dealing  in  game,  which  see  in  Chap.  XI.  (a), 
and  Chap.  XII  (A). 

The  Poaching  Prevention  Act,  25  &  26  Vict,  unlawful 
c.  114  (c).  Chap.  XVII.,  deals  with  the  imlawful  game. 
possession  of  game.     The  enactments  in  the  Irish 
act  are  as  follows : — 27  Geo.  3,  c.  35,  s.  6,  enacts, —  Higjfieni,&c., 
"  That  if  any  higgler,  chapman,  carrier,  victualler  fl<«ionof 
or  alehouse-keeper  shall,  from  and  after  the  passing  property  of 
of  this  act,  have  in  his,  her  or  their  custody  or  persons. 
possession  any  hare,  pheasant,  partridge,  moor-  ' 
game,  heath-game,  grouse,  landrail,  or   quail, — 
or  shall  buy,  sell  or  offer  to  sell,  any  hare,  pheasant, 
partridge,  moor-game,  heath-game,  grouse,  landrail 
or  quail,  every  such  higgler,  chapman,  innkeeper, 
victualler,  alehouse-keeper,  or  carrier,  unless  such 
game  in  the  hands  of  such  carrier  be  sent  up  by  a 
person  or  persons  qualified  to  kill  the  game,  shall, 
upon  conviction  of  such  offence  before  a  justice  of 
the  peace,  forfeit  the  sum  of  five  pounds."  Penalty  6/. 

As  respects  other  than  quails  and  landrails  (c/),  English  law 
the  English  law  as  to  dealing  in  them  apparently  m  u>7aaii8^ 

,  ,  .  rm  ...         and  landrails. 

supersedes  this  enactment.  There  is  a  provision 
in  the  English  act,  1  &  2  Will.  4,  c.  32,  s.  26  (<?), 
as  to  innkeepers  having  game,  which  is  now  appli- 
cable to  Ireland.  As  to  the  carrier,  to  support  a 
conviction  against  him  for  having  game  in  his  pos- . 

(2)  See  ante,  p.  211.  {d)  See,  as  to  these  birds,  35  & 

(a)  See  ante,  p.  207.  36  Vict  c.  78,  ss.  1  and  2,  ante, 

(6)  See  ante,  p.  226.  pp.  350,  351. 

{e)  See  ante,  p.  299.  (e)  See  ante,  p.  229. 
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87  oeo.  8,  session,  it  is  sufficient  prima  facie  evidence  that 
carrien.  ^^^  game  was  found  in  his  possession  as  carrier; 
it  not  being  necessary  to  prove  that  he  had  actual 
knowledge  of  its  being  in  his  possession  ;  neither 
would  it  be  a  sufficient  defence  for  him  to  show  he 
had  not  such  knowledge,  but  it  might  be  a  good 
defence  for  him  to  show  that  it  was  put  into  the 
waggon  by  the  servant  for  his  own  benefit,  and 
contrary  to  the  orders  of,  and  in  fraud  of,  his 
master  the  defendant  (^). 
SJ'SSieti  ^^®  procedure  for  the  recovery  of  these  penal- 
ties has  already  been  given  (^). 

iiT?hop?&c  ^®^*'  ^  enacts, — "  That  if  any  hare,  pheasant, 
of^pouiterer,  partridge,  moor-game,  heath-game,  grouse,  land- 
&^t.7.  rail  or  quail,  shall  be  foimd  in  the  shop,  house,  or 
possession  of  any  poulterer,  salesman,  fishmonger, 
cook  or  pastrycook,  the  same  shall  be  adjudged, 
deemed  and  taken  to  be  an  exposing  thereof  to 
sell  within  the  true  intent  and  meaning  of  this 
act,  —  and  the  offender,  on  conviction  thereof 
before  a  justice  of  the  peace,  shall  forfeit  the  sum 

Penalty  W.      of  five  pOUuds  "  (/). 

Higgiera  and        Scct.  9  cuacts, — **  That  evcrv  hifi^ler,  deever, 

othen  httvinff  ,  '  "^         ^°       ;  ' 

SwDorSeen  ^^"^^^^^^  stagc-coachmau  or  chapman,  in  whose 
wM^i?*'"  possession  any  hare,  pheasant,  partridge^  quail, 
^^'  landrail,  moor-game,  heath-game  or  grouse,  shall 

be  found, — and  every  person  not  being  qualified 
to  take  or  kill  game,  who  shall  sell  or  expose  to 
.sale,  or  who  shall  have  in  his  or  her  possession  any 
hare,  pheasant,  partridge,  quail,  landrail,  moor- 
ed) See  Leringe's  G.  L.  124,  citing  R.  v.  M<vr»h,  2  Bom.  &  C. 
717;  Chitty'sG.  L.  106,  n. 
(/)  See  ante,  pp.  382-  384. 
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game,  heath-game  or  grouse, — and  shall  not  prove  "^  o«o.  s. 
to  the  satisfaction  of  any  of  his  Majesty's  justices  Higgien  m 
of  the  peace  of  such  county,  county  of  a  city,  or  JSJSJ**^  ^ 
county  of  a  town  where  the  offence  shall  be  com- 
mitted, or  where  the  offence  shall  be  found,  before 
whom  he  or  she  shall  be  brought,  that  he,  she,  or 
they  came  fairly  and  honestly  by  the  same,  and 
bought  or  receiyed  the  same  from  some  person  or 
persons  qualified  to  take  or  kill  game, — shall  for-  renauy  ra. 
feit  for  every  such  hare,  pheasant,  partridge,  quail,  or  bini. 
landrail,  moor-game,  heath-game  or  grouse,  a  sum 
not  exceeding  five  pounds ; 

^'  And  that  it  shall  and  may  be  lawful  for  any  search  to  be 
person  or  persons,  being  thereunto  authorized  by  iienons 
warrant  under  the  hand  and  seal  of  any  of  his 
Majesty's  justices  of  the  peace  for  any  county, 
county  of  a  city,  or  county  of  a  town  within  their 
respective  jurisdictions,  to  search  the  houses,  out- 
houses or  other  places  of  any  higgler,  clee  ver,  tavern- 
keeper  or  innkeeper,  carrier,  stage-coachman  or 
chapman  not  qualified  to  take  or  kill  game,  who 
shall  be  suspected  upon  good  and  sufficient  ground 
to  have  or  keep  in  his  custody  or  possession  any 
hare,  pheasant,  partridge,  quail,  landrail,  moor- 
game,  heath-game  or  grouse ; 

^^  And  that  it  shall  be  lawful  for  any  of  his  bh  foand  to 
Majesty's  justices  of  the  peace  within  their  respec- 
tive jurisdictions  to  take  and  seize  any  hare, 
pheasant,  partridge,  quail,  landrail,  moor-game, 
heath-game  or  grouse  which  he  shall  find  in  the 
possession  of  any  person  or  persons  not  qualified 
to  take  or  kill  game, — and  that  every  such  person 
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•J  7  0«o.  8, 
c.  35. 

U.  for  each 
not  letraJlj 
come  by. 


in  whose  possession  such  game  be  founds  if  he  or 
she  shall  not  prove  to  the  satis&ction  of  such 
justice  that  he  or  she  came  fairly  and  honestly  by 
the  same^  and  bought  or  received  the  same  from 
some  person  or  persons  qualified  to  take  or  kill 
game,  shall  forfeit  for  every  such  hare,  pheasant, 
partridge,  quail,  landrail,  moor-game,  heath-game 
or  grouse  a  sum  not  exceeding  five  pounds." 


Sect.  10.  Tabular  List  op  Penalties. 

*^*  Tfieife  Penaltiss  are  in  addition  to  thote  in  Chapter$  F.,  /X  {part 
oiibj),  X,  {part  only),  XL,  XIL,  XIV.,  XV.,  XVL,  XVIL  and 
XIX.,  ante — and  Chapter*  XXII.  and  XXIII.,post,  also  apply  to 
Ireland  as  well  a*  England. 


Offence. 


1.  PersoTiB  not  having  re- 
qaircd  amount  of  real  or 
personal  estate,  keeping 
hounds,  &c.  { ante,  p.  410). 

2.  Persons  qualified  conceal- 
ing hound,  &c.,  for  those 
n'ho  are  not  qualified  (ante, 
p.  411). 

3.  Shooting  deer,  except  on 
offender's  own  ground,  or 
as  acrvant  (ante,  p.  425). 

4.  Hunting  or  killing  a  male 
deer  before  lOih  June,  or 
anv  male  fallow  deer  after 
Mtihaelmas, -unless  in 
own  park,  &c.  (ante,  p. 
418). 

6.  Burning  mountain  heath, 
K'c.  between  2nd  Feb.  and 
14th  June  (ante^  p.  485). 


statute. 


10  Will.  8, 
c.  8,  8.  2. 


Id.  s.  3. 


Knmbflr  of 
JttBtioea. 


One. 


Id.  8.  6. 


Id.  s.  6. 


Id.  8.  7. 


(By  action.) 


One  or 
more. 


Id. 


Id. 


Penalty  or 
Punlehment. 


£5,  and  forfeiture  of 
the  dog. 


£40. 


£5. 


£5. 


£5. 
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Offence. 


6.  Tracing  game  in  the  snow, 
or  destroying  eggs  of  game 
and  wild  fowl,  or  (unless 
qualified  by  estate)  shoot- 
ing at,  kilfing,  &c.  hares, 
partridges,  &c.,  or  killing, 
he.  anj  house-dove  or 
pigeon  not  his  own  (ante, 
pp.  426,427). 

7.  Keeping  setting  dog  or 
bitch  without  licence  from 
quarter  sessions  (ante,  p. 
412). 

8.  Servants  of  qualified  per- 
sons not  bringing  home 
game  (ante,  p.  428). 

9.  Non-oommissioned  officer 
or  soldier  going  out  of 
quarters  with  fire-arms 
(ante,  p.  429). 

10.  (^ief  officer  of  garrison 
not  delivering  up  offender 
(ante,  p.  429). 

• 

11.  Officer  or  servant  shoot- 
ing or  coursing  deer,  hare 
or  other  game  (ante,  p. 
480). 

12.  Tradesmen  and  appren- 
tices hunting,  &c.  (ante, 
p.  431). 

13.  Taking,  selling,  &e. 
wild  turkeys  out  of  sea- 
son (see  offence  19),  or 
using  gun  to  kill  game 
on  a  Sunday,  or  taking 
hare,  pheasant*  &c.  in 
night,  or  tracing  hare  or 
game  in  the  snow,  or  de- 
stroying eggs  of  birds 
(ante,  p.  421). 


Statate. 


10  Will.  3, 
c.  8,  s.  8. 


Id.  s.  10. 


Id.  8. 11. 


Id.  8. 12. 


Id. 


Id.  s.  13. 


Id.  s.  19. 


27  Geo.  3, 
c.  36,  s.  4. 


Number  of 
Josticcs. 


One  or 
more. 


(Indictable 

misde- 
meanor.) 


One  or 
more. 

Id. 


Id. 


Id. 


Id. 


Id. 


Penulty  or 
Punishment. 


10*. 

(See  also  offence  13.) 


See  ante,  p.  413. 


20«. 


o*. 


£5. 


£5. 


(As  other  persons, 
ante,  p.  431.) 


£5  for  each  bird, 
&c.;  and  £5  for 
Sunday,  tracing, 
and  offences  as  to 
eggs. 
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Offence. 


StatotB. 


14.  Unqaalified  persons  using  27   Geo.  3, 


Namber  of 
Juntices. 


dojB:»  gon,  &c.  to  take  game 
in  the  night  (ante,  p  431). 

15.  Higglers,  yictaallerB,  &c. 
having  game,  except  for 
persons  qualified  (ante, 
p.  437). 

16.  Poulterer,  &c.  having 
same  in  shop,  &c.  (ante, 
p.  458). 

17.  Higglers  and  others  not 
qualified  to  kill  game,  sell- 
ing, &c.  game  which  they 
had  procured  nnlawfallj 
(ante,  p.  438). 

18.  Unauthorized  persons 
entering  lands  to  look  for 
game  (ante,  pp.  482,  483). 

19.  Killing,  or  dealing  in 
or  having  moor  game, 
heath  game,  partridge, 
landrail  or  quail  out  of 
season  (ante,  p.  422). 


c.  86,  s.  5. 


Id.  s.  6. 


Id.  8.  7. 


Id.  8.  9. 


Id.  8. 10. 


37  (Jeo.  8, 
c.  21, 8.  2. 


(Indictable 
at  sessions.) 


One. 


Penalty  or 
PanLihiDeot. 


£10,  and  imprison' 
ment. 


£5. 


One.         £5. 


One. 


One  or 
more. 

Id. 


Not  exceeding  £5. 


Not  exceeding  £10. 


£5  each  bird. 
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CHAPTEK  XXIL 

STEALING   OR   INJURING   DOGS  IN    ENGLAND   AND 

IRELAND. 

Before  the  statute  law  provided  for  the  stealing  no  offence  »t 
of  a  dog  it  was  no  offence,  it  not  being  a  chattel  tostoitraduif. 
or  goods ;  nor  is  it  now  within  the  operation  of 
sect.  88  of  the  24  &  25  Vict.  c.  96,  as  to  obtain- 
ing property  by  false  pretences  {a). 

The  Larceny  Consolidation  Act  of  186 1 ,  24  &  25  24  &  sd  vict. 
Vict.  c.  96, 8. 18,  enacts, — *^  Whosoever  shall  steal  ^^^^^ 
any  dog  shall,  on  conviction  thereof  before  two  ****■• 
justices  of  the  peace,  either  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be 
imprisoned,  or  to  be  imprisoned  and  kept  to  hard 
labour,  for  any  term  not  exceeding  six  months, — or 
shall  forfeit  and  pay,  over  and  above  the  value  of 
the  said  dog,  such  sum  of  money,  not  exceeding 
twenty  pounds, — as  to  the  said  justices  shall  seem 
meet; 

"  And  whosoever,  having  been  convicted  of  any  second 
such  offence,  either  against  this  or  any  former  act  (SSSibie). 
of  parliament,  shall  afterwards  steal  any  dog,  shall  ®^^  ^^• 
be  guilty  of  a  misdemeanor, — and  being  convicted 
thereof  shall  be  liable,  at  the   discretion   of  the 

(a)  See  ante.  Chap.  I.,  p.  40;  R.  t.  Robinson,  1  Bell,  C.  C. 
84;  2S  L.  J.  (N.  S.)  M.  C.  68 ;  32  L.  T.,  N.  S.  802  ;  23  J.  P.  70. 
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24  &  25  Vict 
c.  96,  M.  18. 

Stealing  dogs. 
PrcTioos  act 


lYocedure. 


PoRsefwionof 
(itoleii  dogs. 

Sect  19. 


Second 
offence 
(indictable). 

Sect.  19. 


court,  to  be  imprisoned  for  any  term  not  exceeding 
eighteen  months,  with  or  without  hard  labour." 

The  act  previous  to  this  as  to  the  stealing  of  dc^ 
was  the  8  &  9  Vict.  c.  47,  which  was  repealed  by  the 
24  &  25  Vict.  c.  96,  from  the  31st  October,  1861. 
For  the  procedure  for  the  recovery  of  penalties 
upon  summary  conviction,  see  Chap.  XIII.  (a), 
and  forms  of  statement  of  offences  are  given 
below  (i).  The  procedure  for  these  indictable 
offences  and  the  mode  of  proving  the  previous 
conviction  have  already  been  treated  of  (c). 

Sect  19  enacts, — "  Whosoever  shtfU  unlawfully 
have  in  his  possession  or  on  his  premises  any  stolen 
dog,  or  the  skin  of  any  stolen  dog,  knowing  such 
dog  to  have  been  stolen^  or  such  skin  to  be  the  skin 
of  a  stolen  dog,  shall,  on  conviction  thereof  before 
two  justices  of  the  peace,  be  liable  to  pay  such 
sum  of  money,  not  exceeding  twenty  pounds,  as  to 
such  justices  shall  seem  meet ; 

**  And  whosoever,  having  been  convicted  of  any 
such  offence,  either  against  this  or  any  former  act 
of  parliament,  shall  afterwards  be  guilty  of  any 
such  offence  as  in  this  section  before  mentioned, 
shall  be  guilty  of  a  misdemeanor, — and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  for  any  term  not  exceed- 
ing eighteen  months,  with  or  without  hard  labour." 
In  the  Metropolitan  Police  District  and  City 
of  London,  the  sect  24  of  2  &  3  Vict.  c.71,  which 


{a)  See  ante,  p.  233. 

(6)  See  poet,  p.  448,  and  Forms  Nob.  103, 109,  pp.  448,449. 

(c)  See  ante.  Chap.  XV.,  pp.  288,  289. 
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gives  jurisdiction  to  the  magistrates  to  punish  a  m  *  2s  viet. 
person  brought  before  them  "  having  in  his  posses- 
sion or  conveying  in  any  manner  anything  which  3  &  s  viet. 
may  be  reasonably  suspected  of  beins:  stolen  or  doMnotap- 

•^  .  ply  to  dogs. 

unlawfiilly  obtained/'  does  not  appear  to  apply  to 
dogs,  and  is  generally  acted  upon  as  applying  to 
goods  and  chattels  only. 

Sect.  20  enacts, — "  Whosoever  shall  corruptly  Taking 

,  •       .  ,        money  to  re- 

take any  money  or  reward,  directly  or  indirectly,  !{2iJt23e) 

under  pretence  or  upon  account  of  aiding  any  sect  so. 

person  to  recover  any  dog  which  shall  have  been 

stolen,  or  which  shaU  be  in  the  possession  of  any 

person  not  being  the  owner  thereof,  shall  be  guilty 

of  a  misdemeanor, — and  being  convicted  thereof 

shall  be  liable,  at  the  discretion  of  the  court,  to  be 

imprisoned  for  any  term  not  exceeding  eighteen 

months,  with  or  without  hard  labour." 

Sect.  22  enacts,— "If  .  .  .  any  dog  ...   or  Justices  to 

,  restore  dog  to 

the  skin  thereof,  .  .  .  shall  be  found  in  the  posses-  owner, 
sion  or  on  the  premises  of  any  person,  any  justice 
may  restore  the  same  ...  to  the  owner  thereof 

The  procedure  both  in  England  and   Ireland  J]JS2*^&26 
in  respect  of  the  summary  offences  above  named  v»ct.c»i. 
will  be  precisely  as  pointed  out  in  Chap.  XV.  (rf). 

Sect.  40  of  the  2  &  3  Vict.  c.  71,  empowering 
magistrates  in  the  metropolitan  police  district  and 
City  of  London  to  order  the  delivery  of  **  goods  " 
unlawfully  detained  to  the  owner,  does  not,  for  the 
reason  given  above,  apply  to  a  dog. 

The  Malicious  Injuries  Consolidation  Act  of  k"""*®*" 

**  maiming 

1861,  24  &  25  Vict.  c.  97,  s.  41,  enacts,—"  Who- 

{d)  See  ante,  pp.  286—288. 


mals. 
Sect.  41. 
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24  H  u  Vict,  soever  shall  unlawfully  and  maliciously  kill,  maim 

c  97  B.  41.  J  ' 

other  aai-  ^^  wound  any  dog,  bird,  beast  or  other  animal,  not 
being  cattle,  but  being  either  the  subject  of  larceny 
at  common  law, — or  being  ordinarily  kept  in  a  state 
of  confinement,  or  for  any  domestic  ptirpose, — shall 
on  conviction  thereof  before  a  justice  of  the  peace, 
at  the  discretion  of  the  justice,  either  be  com- 
mitted to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour  for  any  term  not  exceed* 
ing  six  months,— or  else  shall  forfeit  and  pay,  over 
and  above  the  amount  of  injury  done,  such  sum  of 
money  not  exceeding  twenty  pounds --as  to  the 
justice  shall  seem  meet  (e)  ; 

Second  "  And  whosoever,  having  been  convicted  of  any 

Sect.  41.  ^^<Ai  offence,  shall  afterwards  commit  any  of  the 
said  offences  in  this  section  before  mentioned,  and 
shall  be  convicted  thereof  in  like  manner,  shall  be 
committed  to  the  common  gaol  or  house  of  correc- 
tion, there  to  be  kept  to  hard  labour  for  such  term 
not  exceeding  twelve  months  as  the  convicting 
justices  shall  think  fit''(^). 

Cattle.  ^^  Cattle  are  excepted  because  the  wounding  of 

them  is  an  indictable  offence  under  the  provisions  of 
sect.  40.  Birds,  beasts  and  animals  which  are  the 
subject  of  larceny  at  common  law  and  within  this 
section,  being  those  fit  for  food,  may  be  divided 
into  those  which  are  punishable  on  indictment  as 
for  larceny  at  common  law,  those  which  are  punish- 
able on  indictment  by  statute,  and  those  which  are 
punishable  summarily,  viz. :  1st,  those  which  are 

(tf)  For  procedure,  aee  p.  444. 
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punishable  on  indictment  as  for  larceny  at  common  34  &  2»  vict. 
law,  are,— swans,  if  marked,  or  whether  marked  Birtiand 
or  not,  if  in  a  private  river  or  pond ;  fish  in  a  tank,  JJ^J^y?*^^ 
&c.  {g) ;  pigeons,  although  they  have  free  access 
to  the  open  air ;  all  domestic  animals  which  serve 
for  food,  as  swine,  poultry  and  the  like ;  gaipe  in  a 
mew  or  breeding-place,  or  under  hens,  or  otherwise 
reclaimed  or  reduced  into  possession  (Ji ),  but  not 
yfheafer(B  natura  ;  2nd,  those  which  are  pimish* 
able   under    indictment    by   statute    are    sheep 
(sect.  10);  and  3rd,  those  which  are  punishable 
summarily  are  deer  (i),  birds  of  game  not  re- 
claimed (A),  hares  and  conies  in  warrens  (Q,  fish  in 
streams  of  water,  house  doves  or  pigeons  when  not 
confined  (/w). 

The  animals  named  in  this  section,  when  stolen,  Mammair 
are   the  subject  of  a  summary  convicaon  under 
24  &  25  Vict.  c.  96,  s.  21  (w).     It  will  sometimes 
include  pigeons  mentioned  in  sect.  23  (0). 

The  summary  procedure  under  this  act,  both  in  Procedure 
England  and  Ireland,  is  similar  to  that  under  the  viet,  c.  97. 
Larceny  Act,  24  &  25  Vict..c.  96  (/?),  Chap.  XV., 
the  enactments  being  only  numbered  diflFerently 
(see  24  &  25  Vict  c.  97,  ss.  61—70,  and  76,  sect. 
62  not  applying  to  Ireland  as  provided  by  25  &  26 
Vict.  c.  50,  s.  2),  and  like  the  offence  under  c.  96, 
may  under  this  c.  97,  be  prosecuted  in  Ireland 

(^)  See  ante,  p.  42.  (m)  See  post,  p.  453. 

{h)  See  ante,  p.  41.  (»)  See  post,  p.  460. 

(i)  See  aote,  pp.  44,  46.  {o)  See  post,  p.  463. 

(A)  See  ante,  p.  192.  \p)  See  ante,  pp.  286—288. 
(0  See  ante,  p.  293. 
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24  &  26  Vict  before  one  justice  in,  or  two  justices  out  of  petty 
^ery«,d  sessious.  FoF  the  mode  of  proving  the  former 
peimiuw.       conyiction,  see  sect  70  ;  in  addition  to  which  there 

must  be  evidence  of  the  identity  of  the  offender. 
craeityto  For  the  puuishmcnt  of  cruelty  to  a  dog,  see 

dogg.  12  &  J3  Vict.  c.  92  ;  or  using  them  for  draught 

out  of  London,  17  &  18  Vict.  c.  60,  s.  2  (r) ;  in 
the  metropolitan  police  district,  2  &  3  Vict.  c.  47, 
8.  56 ;  or  in  the  City  of  London,  2  &  3  Vict, 
c.  xciv.  s.  39.  For  placing  poisoned  grain,  seed 
or  meal  to  destroy  dogs,  see  26  &  27  Vict, 
c.  113(«);  and  placing  poisoned  flesh,  see  27  & 
28  Vict.  c.  115  {t).  For  keeping  dogs  under 
control,  see  34  &  35  Vict.  c.  56. 


24  &  25  Vict  FORMS  («). 

C.96. 

108.  Stealing       For  that  yon  [or  he  the  said  A.  B.]  on&c,  at  &c.,  nnlawfuUy 

ad^'  16 )      ^^^  ^^^^  ^  certain  dog,  to  wit,  a  greyhound,  of  the  price  and 

yalne  of ,  the  property  of  C.  D.,  contrary,  ^c. 

104, 104a.  2Ti€8e  muy  he  eatily  drawn  from/omu  Noe.  78, 74,  Chap.  XV., 

Complaint  to         .  ^^^ 

gnmnd  search  ante.p,  2W. 

warrant  for  a 

stolen  dog,  j-qj.  th^t  yon  r^^  h^  the  said  A.  B.]  on  &c.,  at  &c.,  unlaw- 

aiid  search         -„,.,,.  r      v  t  •        r  \.s 

warrant         f  ally  did  have  m  yonr  [or  his]  possession  [or  on  yonr  or  his 

los.  Baying    premises]  there,  a  certain  stolen  dog  [or  the  skin  of  a  certain 

fid^fcialr     ®*®^®°  ^°^^'  *°  ^^'  *  P*y^^'*^^»  *^®  property  of  one  C.  D.  [or 
the  said  C.  D.,  the  complainant],  by  a  certain  ill-disposed  person 


(r)  See  Oke's  «  Synopas,"  12th  ed.,  p.  316. 
(«)  See  Chap.  X.,  ante,  pp.  196—201. 
(t)  See  ante,  p.  201. 

(u)  The  general  forms  in  11  &  12  Vict  ce.  42,  43,  will  be 
nsed  with  these  statements  of  offences.    See  ante,  p.  260. 
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unknown  then  lately  before  nnlawfnllj  stolen,  jon  [or  he  the  34  &  35  vict 
said  A.  B.]  well  knowing  the  said  dog  to  have  been  unlawf  ally- 
stolen  [or  the  said  skin  to  be  the  skin  of-  a  stolen  dog],  con- 

*'".^»  *^®'  106.  Convic- 

tion where 

Form  I  3  in  schedule  to  11  &  12  Vict.  c.  43.  impri«>n. 

ment  onljr 
ordered. 

Form  Na  63,  ante,  p.  261,  the  adjudication  being, — "to  ^^^  conrtc- 

forfeit  and  pay  the  sum  of ,  oyer  and  above  the  valne  tion  where 

of  the  said  dog,  and  for  the  said  dog  the  farther  snm  of ,  S^£S^' 

to  be  respectively  paid  and  applied,  &c." 

Schedule  P  1,  or  O  1,  in  11  &  12  Vict.  c.  43.  i^g  commit- 

ments. 

Thete  will  be  the  same  a*  Nos.  103, 105,  Mupra,  adding  at  ^q^  ^j^^  yj^^ 
tfie  eonolvHon^ — "  he  the  said  A.  B.  having  been  previoosly  ?''®***^^  *° 
convicted  of  the  like  offence."  105,  Moond 

conrlctlon 

For  that  he  the  said  A.  B.,  on  &c.,  at  &c.,  nnlawfnlly  and  (m.  ^  igf ' 

cormptly  did  take  from  [the  said]  C.  D.,  certain  money  and  ^^'^ 

reward,  to  wit,  the  snm  of ,  under  pretence  [or  upon  HO.  Conmpt- 

accoant]  of  aiding  the  said  C.  D.  to  recover  a  certain  dog  of  ward  m^o^ 

him  the  said  C.  D.  before  then  unlawfully  stolen  [or  dog,  then  /|SilSt2bfe) 

in  the  possession  of  E.  F.,  not  being  the  owner  thereof],  he  the  (id.  s.  30.) 
said  A.  B.  not  having  aided  in  any  way  the  recovery  of  the 
said  dog,  contrary,  &c 

For  that  yon  [or  he  the  said  A.  B.]  on  &c.,  at  &c.,  unlaw-  ill.  Rilling 
fully  and  maliciously  did  kill  [or  maim,  or  wound]  a  certain  S^'J^Jd'* 

di)g  [or  bird,  or  beast,  or  animal],  to  wit,  a ,  the  property  other  ani- 

of  C.  D.,  the  complainant,  the  same  not  being  cattle,  but  being  (S4  &  35  vict. 
the  subject  of  larceny  at  common  law  [or  being  ordinarily  kept  ^  •^j^-^^-) 
in  a  state  of  confinement,  or  for  a  domestic  purpose],  contrary, 
&c. 

This  fvill  be  described  as  in  the  last  form,  adding  at  the  113.  The  like, 
conclusion, — '*  he  the  said  A.  B.,  having  been  previously  con-  uHeiice  (Id.), 
victed  of  the  like  offence." 
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CHAPTER  XXIIL 

STEALING  OR  INJURING  BIRDS,  BEASTS,  &C.,  NOT 
BEING  GAME,  IN  ENGLAND  AND  IRELAND. 

The  law  is  defective  in  not  giving  a  summary 
remedy  before  justices  for  the  taking  of  other 
birds  than  those  protected  by  the  Grame  Laws 
and  the  enactments  given  in  this  Chapter  (a).  The 
enactments  of  24  &  25  Vict.  c.  96,  relate  to  birds 
kept  in  confinement,  which  ore  not  fit  for  food. 

The  Larceny  Consolidation  Act  of  1861,  24  & 
25  Vict.  c.  96,  8.  21,  enacts, — ^^  Whosoever  shall 
steal  any  bird,  beast  or  other  animal  ordinarily 
kept  in  a  state  of  confinement  or  for  any  domestic 
purpose,  not  being  the  subject  of  larceny  at  com- 
mon law, — or  shall  wilfully  kill  any  such  bird, 
beast,  or  animal,  with  intent  to  steal  the  same 
or  any  part  thereof, — shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  at  the  discretion  of 
the  justice,  either  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned 
only,  or  to  be  imprisoned  and  kept  to  hard  labour 
for  any  term  not  exceeding  six  months, — or  else 
shall  forfeit  and  pay,  over  and  above  the  value 
of  the  bird,  beast,  or  other  animal,  such  sum  of 

(a)  See  Appendix,  No.  11,  post,  p.  477. 
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money,  not  exceeding  twenty  pounds — ^as  to  the  m  &  26  vict. 
jufitioe  shall  seem  meet ; 

**  And  whosoever,  having  been  convicted  of  any  second 
such  offence,  either  against  this  or  any  former  act  ^^*^l 
of  parliament,  shall  afterwards  commit  any  offence 
in  this  section  before  mentioned,  and  shall  be  con- 
victed thereof  in  like  manner,  shall  be  committed 
to  the  common  gaol  or  house  of  correction,  there 
to  be  kept  to  hard  labour  for  such  term  not  ex- 
ceeding twelve  months  as  the  connoting  justice 
shall  think  fit." 

The  beasts,  birds  and  animals  which  are  not  Animals  iw>i 
the  subject  of  larceny  at  common  law  (t.f.,  simple  larceny. 
larceny  punishable  on  indictment  or  summarily  in 
petty  sessions(&)  ),  and  are  within  the  operation 
of  this  section,  are, — bears,  foxes,  monkeys,  apes, 
polecats,  cats,  ferrets,  thrushes,  singing  birds  in 
general,  parrots  and  squirrels,  and  others,  pro- 
bably kept  for  whim,  profit  or  pleasure,  as  badgers, 
hawks,  heronfli  fidcons,  goats,  rooks, — for  all  these 
are  animals ^er^s  nttturtB,  and  although  reclaimed, 
do  not  serve  for  the  food  of  man.     Dogs  are  also 
within  this  category,  but  the  taking  of  them  is 
punishable  under  a  distinct  section  (c),  and  so  are 
horses  (by  indictment,  sect,  10)  (rf).     The  birds  bws  which 
and  animals  whLch  are  ^^  the  subject  of  larceny  at  Ject  of 

larceny. 

common  law,"  we  bare  named  above  {e),  and  the        ' 
Larceny  Act  applies  to  them  as  well  as  to  those 

m 

(^)  Under  the  acts  mentioned  ante,  p.  38. 
(0)  See  ante,  p.  448. 
id)  See  ante,  p.  40. 
(«)  See  ante,  p.  447. 
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24  &  2»  Vict  in  this  section.     Of  course  the  enactments  in  this 
sabjecteof     Chapter  obviously  do  not  extend  to  any  bird  or 
larceny.        bcast  protccted  by  the  Game  Laws,  the  birds,  &c., 
not  being  in  the  condition  here  defined,  and  when 
reclaimed  they  are  the  subject  of  larceny  at  com- 
mon law,  a  condition  excluded  by  the  terms  of  this 
section. 
kjur'^biTdfi        ^^®  unlawfiil  and  malicious  killing,  maiming 
or  wounding  of  these  birds,  &c.,  as  well  as  those 
which  are  the  subject  of  larceny  at  common  law, 
is  punishable  under  the  24  &  25  Vict.  c.  97, 
s.  41.     The  last  preceding  acton  this  subject  was 
7  &  8  Geo.  4,  c.  29,  s.  31. 

The  procedure  in  these  cases  is  given  below. 
Vemma  Scct.  22  cuacts, — "  If  any  such  bird,  or  any  of 

i^mvd^of   the  plumage  thereof,  or  any  dog,  or  any  such 
Meltable  to'  beast,  or  the  skin  thereof,  or  any  such  animal,  or 
Sect.  23.        ^^7  P&^  thereof,  shall  be  found  in  the  possession 
or  on  the  premises  of  any  person,  any  justice  may 
restore  the  same  respectively  to  the  owner  thereof; 
^^And  any  person  in  whose  possession  or  on 
whose  premises  such  bird  or  the  plumage  thereof, 
or  such  beast  or  the  skin  thereof,  or  such  animal 
or  any  part  thereof,  shall  be  so  found  (such  per- 
son knowing  that  the  bird,  beast,  or  animal  has 
been  stolen,  or  that  the  plumage  is  the  plumage 
of  a  stolen  bird,  or  that  the  skin  is  the  skin  of 
a  stolen   beast,  or  that  the  part  is  a  part  of  a 
stolen  animal),  shall,  on  conviction  before  a  justice 
penidty.  Ac.    of  the  pcacc,  bc  liable  for  the  first  ofience  to  such 
forfeiture,  and  for  every  subsequent  ofience  to  such 
punishment,  as  any  person  convicted  of  stealing 
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any  beast  or  bird  is  made  liable  to  by  the  last  pre-  m  &  25  vict. 
ceding  section"  [i.«.,  sect.  21]  (/). 

The  stealing  of  dogs  is  already  provided  for(^). 
A  search  warrant  may  be  granted  for  the  pur-  searehwur- 
pose  of  bringing  the  dog,  bird,  &c.  before  the  jus- 
tices (A). 

Sect,  23  enacts, — "  Whosoever  shall  unlawfully  kiuiiw 

plk«oni». 

and  wilfully  kill,  wound,  or  take  any  house  dove  sect  ss. 
or  pigeon  under  such  circumstances  as  shall  not 
amount  to  larceny  at  common  law,  shall,  on  con- 
viction before  a  justice  of  the  peace,  forfeit  and 
pay  over  and  above  the  value  of  the  bird,  any  sum 
not  exceeding  two  pounds," 

It  is  larceny  at  common  law  (t. «.,  simple  larceny,  what 
pimishable  on  indictment)  to  take  house  doves  or  laroeny  at"" 
pigeons,  bemg  nt  for  lood,  when  reclaimed  and 
reduced  into  possession,  as  in  a  dove-cote,  or  shut 
up  in  their  boxes  every  night ;  and,  indeed,  also 
when  tamed,  although  unconfined,  with  free  access 
at  their  pleasure  to  the  open  air(i).  If  the  dove 
or  pigeon  is  not  reclaimed,  so  as  to  be  capable  of  a 
felonious  taking,  then  this  section  will  operate  ;  but 
if  the  pigeon  be  quite  fercB  naturce,  it  is  not  pro- 
perty, and  not  within  this  section  of  the  common 
law.     In  a  recent  case  (A),  however,  it  has  been 

(/)  See  ante,  p.  450. 

(g)  See  sect.  18,  ante,  p.  443. 

(A)  See  sect.  103,  ante,  p.  287. 

(i)  JR.  Y.  Cheaffor,  2  Den.  C.  C.  361;  21  L.  J.  (N.  S.)  M.  C. 
45;  15  J.  P.  301;  Roeooe's  £y.  in  Crim.  Cas.,  8th  ed.,  p.  499; 
Arch.  Cr.  PL  by  Bruce,  18th  ed.,  p.  340. 

(*)  Taylor  v.  Nenman,  32  L.  J.  (N.  8.)  M.  C  186;  8  L.  T., 
N.  S.  424 ;  27  J.  P.  502. 
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r%  B^M?**  ^^^^  ^^^*  ^^^^  section  does  not  apply  where  a  party, 
pigeoiu.  under  a  claim  of  right,  and  after  notice  to  the 
owner  that  he  would  do  so,  killed  a  pigeon  belong- 
ing to  a  neighbour  which  was  doing  mischief  upon 
his  own  land(/).  In  Scotland  the  taking  of  pigeons 
is  theft,  and  such  a  defence  would  not  avail  the 
offender  (m).  In  Ireland,  it  is  also  an  offence 
punishable  summarily  by  10  Will.  3,  c.  8,  s.  8  (n). 
The  summary  procedure  in  England  and  Ire- 
land will  be  as  in  Chap.  XV.  (o). 

Injuring  birds,  &c.,  by  placing  poisoned  grain, 
&c.,  on  grounds,  &c.,  is  punishable  by  26  &  27 
Vict.  c.  1 13,  s.  3  (/?),  and  by  poisoned  meat  by 
27&28  Vict  c  116,  8.  3  (y). 


Procedure. 


roiwiied 
grain,  &c. 


113.  Stealing 
or  killing 
beast  or  bird 
not  the  sub- 
ject of 
larceny  at 
common  law 
(0.  21). 


114,115. 
Complaint 
and  search 
ivamuit  for 
the  stolen 
beustor  bird. 


FORMS  (r). 

For  thAt]roa  [or  he  the  said  A.  B.]  on  &&,  ftt  &c.,  nnlawfnltj 
did  steal  [or  nnlawf allj  and  wilfully  did  kill  with  intent  then 
to  steal  the  same]  a  certain  bird  [or  beast],  to  wit,  a  parrot 
[or  fox,  or  ferret],  of  the  price  and  valne  of ,  the  pro- 
perty of  [the  said]  C.  D.,  the  complainant,  which  was  then  and 
ordinarily  kept  in  a  state  of  confinement  [or  for  a  domestic 
purpose,  the  said  — — ^  not  being  a  subject  of  larceny  at 
common  law],  contraiy,  &c 

These  may  he  eatily  drawn  from  the  formt  Nos.  73  amd  74, 
ante,  p.  290. 

(/)  See  ante,  p.  42. 
(w)  Irvine's  G.  L.  19. 
in)  See  Chap.  XXI.,  ante,  p.  427. 
(o)  See  ante,  pp,  286—288. 
(p)  See  ante,  p.  198. 
(^)  See  ante,  p.  201. 

(r)  These  statements  of  offences  are  to  be  used  with  the 
general  forms  in  11  &  12  Vict  c  43.    See  ante,  p.  250. 
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For  that  he  the  said  A.  B.,  on  &c.,  at  8tc,  unlawfully  had  in  S4  &  S5  yict. 
his  possession  [or  on  his  premises]  there,  and  the  same  was  m.  *»  ^ 

there  fonnd,  a  certain  bird  ^ar  beast],  to  wit,  a ,  of  the  pooMision  o( 

price  and  value  of [or  the  plomage  of  a  certain  bird,  or  &2|^.*^** 

the  skin  of  a  certain  beast,  or  a  certain  animal,  or  part  of  a 

certain  animal,  called ],  the  property  of  [the  said]  C.  D., 

the  complainant,  which  had  been  theretofore  and  ordinarily 
kept  in  a  state  of  confinement  [or  for  a  domestic  purpose],  not 
being  the  subject  of  larceny  at  common  law,  and  which  had  then 
lately  before  been  unlawfully  stolen  by  a  certain  evil-disposed  * 
person  [ar  by  a  person  whose  name  is  unknown],  he  the  said 
A.  B.  tiien  and  there  well  knowing  the  said  bird  [or  beast, 
or  as  the  eate  may  be']  to  have  been  unlawfully  stolen  [or  that 
the  said  plumage  was  the  plumage  of  a  stolen  bird,  or  that  the 
said  skin  was  the  Kkin  of  a  stolen  beast,  or  that  the  said  part 
was  the  part  of  a  stolen  animal],  contrary,  &c. 

These  wiU  be  the  same  as  Nos.  113, 116,  supra,  adding  at  in.  The  like 
the  coneluHon, — "  he,  the  said  A.  B.,  having  been  previously  ^J^jJJ^*" 
convicted  of  the  like  offence."  lis,  116— 

Moond 
ofltooe. 
For  that  yon  [or  he  the  said  A.  B.]  on  &c.,  at  &c.,  unlawfully  j^g  ^^lHJ^g 

and  wilfully  did  kill  [or  wound,  or  take]  a  certain  house  dove  &c.  hoase 

[or  pigeon]  of  the  price  and  value  of ,  the  property  of  pigeons 

[the  said]  C.  D.,  the  complainant,  under  such  circumstancea  as  (**  '')* 

did  not  amount  to  larceny  at  common  law,  contrary,  &c. 

Same  as  Nos.  106, 107,  106,  ante,  p.  449.  119.  convic- 

tions ami 
commit- 
meats. 
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CHAPTER  XXIV. 

THE  RATING   OF  RIGHTS  OP  SPORTING. 

ijatinK  sport-  Prior  to  the  Rating  Act,  1874,  the  hirer  of  a 
right  of  sporting  (though  it  is  a  tenement  analo- 
gous to  a  right  of  common  or  piscary,  and  a 
separable  right  from  the  mere  agricultural  use  of 
land)  was  not  rateable  in  respect  of  it  distinct  from 
the  land;  and  therefore,  prior  to  that  date,  the 
tenant  of  lands  over  which  rights  of  sporting  were 
reserved  by  the  landlord,  was  only  liable  in  respect 
of  what  he  beneficially  enjoyed,  i,  «.,  the  land ; 
although  the  value  of  the  shootings  might  have 
been  much  greater  than  the  agricultural  value  of 
the  lands.  Then,  as  now,  if  a  tenant  paid  an  in- 
creased price  in  respect  of  his  land  for  the  privilege 
of  killing  and  taking  game  on  it,  the  overseers,  in 
making  the  rate,  might  take  that  increased  price 
into  consideration  (a).  But  a  right  of  shooting  in 
gross  severed  from  the  lands  was  not  rateable  (ft). 
The  Rating  Act  of  1874  deals  with  the  valua- 
tion and  rating  of  (amongst  other  hereditaments) 

(a)  R.  y.  Inhabitanti  of  Thurhtone,  1  £.  &  B.  502 ;  28 
L.  J.  (N.  S.)  Q.  B.  188;  82  L.  T.,  N.  S.  275 ;  23  J.  P.  565 ; 
Arch.  Poor  Law,  210;  B,  y.  Williams,  18  J.  P.  602. 

{b)  R,  y.  JnhabitanU nf  ThurUtone,  snpra,  and  (her$eer$  of 
HiUon  y.  Overseen  of  Bowet,  86  L.  J.,  M.  C.  187;  L.  B.,  1 
Q.  B.  859;  Beg.  y.  BattU  Union,  L.  R.,  2  Q.  B.  & 
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rights  of  sporting;  and  it  is  by  that  act  especially  Katinff  of 
provided  that  the  Poor  Rates  Acts,  t.  e.y  the  43  iporttng. 
£liz.  c.  2y  and  the  acts  amending  the  same,  shall 
extend  to  rights  of  sporting  as  if  they  were  men- 
tioned in  43  Eliz.  c.  2  (c). 

It  is  further  specially  enacted  that  rights  of  Assessment 
sporting  shall  be  assessed  to  the  poor  rate  whether  rights. 
they  are  enjoyed  by  the  landlord,  the  tenant,  or  a 
third  person  {d)» 

This  act  only  extends  to  England  and  Wales  (e);  Extent  of  act. 
but  it  has  been  already  decided  that  in  Scotland 
the  tenants  of  shootings  are  liable  to  the  poor's 
assessments  (/). 

The  Rating  Act  of  1874  came  into  operation  sT^ssvict. 
practically  on  the  6th  of  April,  1876  (g).    Sect.  3  j^bouti«i \)f 
recites,  that—"  Whereas  by  the  act  of  the  43rd  ^^' 
year  of  the  reign  of  Queen  Elizabeth,  chapter  two,  '^°*  '*""*• 
intituled  *  An  Act  for  the  Relief  of  the  Poor,'  it 
is  provided  that  a  poor  rate  shall  be  raised  in  every 
parish  by  taxation  of,  amongst   other  persons, 
every  occupier  of  certain  hereditaments  in  such 
parish ;  and  it  is  expedient  to  extend  the  said  act 
and  the  acts  amending  the  same  (which  act  and 
acts  are  in  this  act  referred  to  as  the  Poor  Rate 
Acts)  to  hereditaments  other  than  those  mentioned 
in  the  said  act :  be  it  therefore  enacted,  that — 

"From  and  after  the  commencement  of  this  act 
the  Poor  Rate  Acts  shall  extend  to  the  following 

(o)  See  sect.  8,  37  &  88  Vict.  c.  54. 

({Q  See  sect  6,  infra. 

(0  See  fleet  11. 

(/)  Irvine  on  Scotch  G.  L.  38. 

(^}  See  sect  1 1. 

O.  X 
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37&88Tict.  hereditaments  in  like  manner  as  if  they  were 
AV.1.*.     .    mentioned  in  the  recited  act  of  the  43rd  year  of 

Abolition  of  ^ 

S'XwtkT  ^^  reign  of  Queen  Elizabeth;" — ^and  proceeds 
irom  rating,    amongst  Other  hereditaments,  to  include 

'^  (2.)  Bights  of  fowling,  of  shooting,  of  taking 
or  killing  game  or  rabbits,  and  of  fishing,  when 
severed  firom  the  occupation  of  the  land." 
Valuation  By  scct.  6,  sub-scct.  1,  of  the  same  act  (A) — 

rightTof"'*^  "  Where  any  right  of  fowling,  or  of  shooting,  or 
\^i,  6. '  of  taking  or  killing  game  or  rabbits,  or  of  fishing 
If  right  of  (hereinailer  referred  to  as  a  right  of  sporting)  is 
Bevered  from  scvercd  firom  the  occupation  of  the  land  and  is  not 
occupier  niy  let,  and  the  owner  of  such  right  receives  rent  for. 

deduct  rate 

firomnnt  the  land,  the  said  right  shall  not  be  separately 
valued  or  rated,  but  the  gross  and  rateable  value 
of  the  land  shall  be  estimated  as  if  the  said  right 
were  not  severed ;  and  in  such  case  if  the  rateable 
value  is  increased  by  reason  of  its  being  so  esti* 
mated,  but  not  otherwise,  the  occupier  of  the  land 
may  (unless  he  has  specifically  contracted  to  pay 
such  rate  in  the  event  of  an  increase)  deduct  fix>m 
his  rent  such  portion  of  any  poor  or  other  local 
rate  as  is  paid  by  him  in  respect  of  such  increase ; 
and  every  asBes^ent  comJitee,  on  the  appUca. 
tion  of  the  occupier,  shall  certify  in  the  valuation 
list  or  otherwise  the  fact  and  amount  of  such 
increase. 
8oct«,sab.  '^Sub*sect.  (2.)  Where  any  right  of  sporting^ 
ownermaj  whcu  sevcred  firom  the  occupation  of  the  land^  is 
oocupier.**  let,  either  the  owner  or  the  lessee  thereof  accord- 
ing as  the  persons  making  the  rate  detemuiiei 
may  be  rated  as  the  occupier  thereof," 

{h)  87  It  38  Vict  c.  54,  b.  6. 
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"  Sub-sect.  (3.)  Subject  to  the  foregoing  pro-  s?  &  ss  vict. 
visions  of  this  section^  the  owner  of  any  right  of  sect  e,  rob- 
sporting^  when  severed  from  the  occupation  of  the  ^^^'n,«y 
land,  may  be  rated  as  the  occupier  thereof.  Mwcnpter. 

"(4.)  For  the  purposes  of  this  section  the  person  sect  6.  rob- 
who,  if  the  right  of  sporting  is  not  let,  is  entitled  Definition  of 
to  exercise  the  right,  or  who,  if  the  right  is  let,  is  **^™*'' 
entitled  to  receive  the  rent  for  the  same,  shall  be 
deemed  to  be  the  owner  of  the  right." 

The  meaning  of  the  term  ^^  gross  value "  in  cnes  vaiae. 
this  act  is  explained  in  sect.  15  (t). 

It  may  be  remarked  that  the  valuation  of  rights  nowvaine 
of  sporting  follows  the  rules  of  valuation  of  other 
hereditaments,  and  the  rental  of  such  a  right 
must  be  arrived  at  by  taking  the  sum  for  which 
the  right  of  sporting  could  be  let  *^  from  year  to 
year,"  and  not  for  any  one  particular  year. 

The  simple  result  of  sect.  6  is,  that  rights  of  Bnaitof 
sporting  are  invariably  to  be  taken  into  considera-  "^"^ '' 
tion  in  arriving  at  the  "  gross  value  "  of  the  land 
for  rating  purposes.  If  the  right  of  sporting  is 
severed  from  the  occupation  of  the  land,  but  not 
let,  e.g,,  where  the  landlord  reserves  the  right  of 
sporting  for  his  own  use, — then  the  rate  payable 
in  respect  of  this  right  must  be  paid  by  the  tenant, 
but  may  be  deducted  by  him  from  his  rent,  unless 
he  has  distinctly  contracted  to  pay  such  rate  in 
the  event  of  an  increase.  For  the  protection  of 
the  occupier  it  is  frirther  provided,  that  on  his 
application  the  assessment  committee  shall  certify 
'^  in  the  valuation  list  or  otherwise "  the  fiict  that 

(i)  See  post,  p.  460, 

x2 
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Sect.  16. 

Definition  of 
Ccrms: 

Gross  value. 


Local  rate. 


87  &  33  Vict,  an  increase  lias  been  made  in  the  rate  and  the 

amount  of  such  mcrease. 
Owner  or  When  a  right  of  sporting  is  let  separately  from 

nuy  be  ntcd.  the  laud^  either  the  person  who  is  entitled  to  re- 
ceive the  rent(Z)  reserved  for  a  right  of  sporting, 
or  the  person  who  hires  such  right  of  sporting, 
may  be  rated  as  the  occupier  of  the  right  according 
as  those  who  make  the  rate  determine. 

Sect.  15.  '^  In  this  act,  unless  the  context  other- 
wise requires, — 

"  The  term  *  gross  value '  has  the  same  meaning 
as  gross  estimated  rental  in  the  Union  Assess- 
ment Committee  Act,  1862  (m); 

"The  term  'local  rate '  means  any  county  rate, 
borough  rate,  highway  rate,  and  other  local  rate 
leviable  upon  property  rateable  to  the  relief  of  the 
poor ; 

"  The  term  '  valuation  list '  means,  as  regards 
any  parish  or  place  for  which  there  is  no  valua- 
tion list,  the  poor  rate ; 

"  The  term  *  assessment  committee' means,  in  re- 
lation to  any  parish  or  place  where  there  is  no  assess- 
ment committee,  the  persons  having  power  to  make 
and  assess  the  poor  rate  in  such  parish  or  place." 

In  other  words,  the  expression  *'  gross  value " 
means  "  the  rent  at  which  the  hereditament  might 
reasonably  be  expected  to  let  from  year  to  year, 
free  of  all  usual  tenant's  rates  and  taxes,  and  tithe 
commutation  rent-charge,  if  any"  (n). 

{V)  See  sect.  6,  Bub-sects.  2  and  4|  ante,  pp.  458, 459. 

(w)  25  &  26  Vict  c.  103. 

(n)  See  25  &  26  Vict  c.  103,  s.  15.  As  to  the  constracdon 
of  the  37  &  38  Vict  c  54,  see  Van  Mining  Co.  t.  Zdanidhes, 
L.  B.,  1  Ex.  Dir.  810. 


^'a1llatIon 
Ibt. 


Asiietsment 
couimlttec. 
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CHAPTER  XXV- 
Tabular  List  of  Penalties  in  England. 

1.  For  Offences  under  the  1  8^  2  Will  4,  c.  32, 

p.  462. 

2.  For  Offences  under  the  Night  Poaching  Acts^ 

p.  464. 

3.  .For  Offences  as  to  Hare$,  Conies  and  Deer, 

p.  464; 

4.  For   Offences  under  the  Poisoned  Grain  and 

Meat  and  Poaching  Prevention  Acts,  p.  465. 

5.  For  Offences  under  the  Excise  Laws,  p.  466. 

6.  For  Offences  under  the  Sea  Birds,  Wild  Birds 

Preservation  and    Wild   Fowl   Protection 
Acts,  p.  467. 
7»  For  Offences  as  to  Dogs,  Birds  and  Beasts, 
p.  469.  

Some  of  tlie  penalties  for  offences  apply  to  the 
United  Kingdom  and  otheirs  to  England  and 
Ireland,  aS  stated  at  the  commencement  of  the 
Chapters  in  which  they  are  placed,  as  well  as  here 
in  the  fourth  column  (U.  K.  or  E.  &  I.  as  the  case 
may  be).  Where  not  otherwise  stated,  the  offences 
apply  to  England  only. 

The  procedure,  time  and  imprisonment  for 
these  offences  have  been  already  noticed  (a).  The 
third  column  shows  the  number  of  justices  neces- 
sary to  hear  the  case  or  to  convict. 

(a)  Chap.  XIIL,  ante,  pp.  233—263. 
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1.  Fob  Offences  undee  the  1  &  2  Will.  4,  c.  32. 


Offence. 


Statute. 


Kumber  of 
Justices. 


Penalty  or 
PuntahnMBt. 


1.  Treipati.'}  In  the  day- 
time on  land  in  search 
of  game,  &c  (ante,  p.  154). 

2.  B7  fire  or  more  together 
(ante,  p.  156). 

3.  Trespassers  refusing  to 
tell  name,  &c.,  or  ref  asing 
to  qnit  Uuid(ante,  p.  168). 

4.  Five  or  more  trespassers 
armed  and  nsing  vio- 
lence to  keeper,  &c.  (ante, 
p.  165). 

5.  Trespassinhermajesty's 
forests,  &c.  (ante,  p.  166). 

6.  Licence  to  kill.']  Killing 
or  nsing  f^n,  &c.  to  kill 
game,  without  licence 
(ante,  p.  183). 

7.  Officers  in  the  army  or 
navy  taking  game  with- 
out leave  (ante,  pp. 
189, 190). 

8.  Poison.']  Laying  poison 
to  kill  game  (ante,  p. 
192). 

9.  JSffgs.]  Taking  or  de- 
stroying, or  having  the 
eggs  of  birds  of  game, 
&c.  (ante,  p.  194). 

10.  Sunday,  ^*0.]  Killing, 
&c.  game  on  Sunday  or 
Christmas-day  (ante,  p. 
54). 


1  8c  2  Will. 
4,  c.  32,  s. 
80. 

Id, 


Id.  s.  81. 


Id.  8.  32. 


Id.  B.  33. 


Id.  8.  28. 


Mutiny 
Acts. 


1  &  2  Will. 
4,  c.  32,  s. 
3. 

Id.  8.  24. 


Id.  8.  3. 


One. 


One. 


One. 


Two. 


One. 


Two. 


One. 


Two. 


Two. 


Not  exc  £2. 


Not  exc.  £5  each. 


Not  exc.  £5  each. 


Not  exc.  £5  each  in 
addition  to  other 
penalties. 

Not  exc.  £2. 


Not  exc.  £5  (como- 
lative  on  offence. 
No.  39,  p.  466). 


£6.    (U.K.) 


Not  exc  £10. 


Not  exc   Us,  each 


Two.       Not  exc.  £5. 
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Offence. 


11.  SeoMmtJ]  KilliDg,  &c. 
certain  biros  of  game  oat 
of  season  (ante,  pp.  55, 56). 

12.  Buying  and  gelling 
game,"]  Unlicensed  person 
selling  game  to  any  person, 
<»r  to  a  licensed  dealer 
(ante,  p.  227). 

13.  Unlicensed  person  bay- 
ing from  an  unlicensed 
person  (ante, pp.  229, 230). 

14.  Baying  or  selling  birds 
after  ten  days  from  ex- 

giration    of    season,    or 
aring  same   forty  days 
thereafter  (ante,  p.  226). 

15.  Persons  assuming  to  be 
licensed  to  deal  in  game 
(ante,  p.  230). 

16.  Licensed  dealers.']  Bny- 
uig>  &c.  game  from  an 
unlicensed  person,— or 
selling  same  without  board 
affixed  to  shop, — or  affix- 
ing board  to  more  than 
one  hou8e,~or  selling  at 
other  places  (ante,  p.  219). 

17.  Buying,  selling  or  hay- 
ing birds  after  ten  days 
from  expiration  of  season 
(ante,  p.  215). 

18.  Oecupiert.']  Pursuing, 
killing,  &c.  game  on  land, 
or  giving  permission  to 
do  so,  without  authority 
(ante,  p.  123). 

19.  WUneuee,]  Not  attend- 
ing summons,  or  refusing 
to  be  examined  (ante,  p. 
242). 


Statate. 


1  &  2  Will. 
4,  c.  32,  s. 
3. 

Id.  s.  25. 


Id.  8.  27. 


Id.  s.  4. 


Id.  s.  28. 


Id. 


Id.  s.  4. 


Id.  8. 12. 


Id.  s.  40. 


Xttmber  of 
JttBtlces. 


Two. 


Two. 


Two. 


Two. 


Two. 


Two. 


Two. 


Two. 


One  or 
two. 


Penaltj  or 
ronlshment. 


Not  exceeding  £1 
for  every  head  of 
game. 

Not  exceeding  £2 
for  eveiy  head  of 
game.    (U.  K) 


Not  exceeding  £6 
for  every  head  of 
game.    (U.  K.) 

Not  exceeding  £1 
for  every  head  of 
game.    (U.  E.) 


Not  exceeding  £10. 
(U.  K.) 


Not  exc.  £10,  and 
licence  void  (sec 
8.22,  ante,  p.  211). 
(U.  K.) 


Not  exceeding  £1 
for  every  head  of 
game,  and  licence 
void.    (U.K.) 

Not  exceeding  £2 
for  pursuit,  and 
not  exceeding  £1 
for  every  head  of 
game  killed. 

Not  exceeding  £5. 
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2.  For  Offences  unde^  the  Night  Poaching 

Acts  (J), 


Offence. 


20.  By  night  taking  and  de^ 
stroying  game  or  rabbits 
on  land,  or  any  public 
road,  or  the  sides  thereof, 
or  the  oatlets  from  land  ; 
— or  entering  or  being  on 
lend  with  gun,  &c.,  for 
taking  game  (ante,  pp. 
257,  266). 

21.  The  like,  third  offence 
(ante,  p.  259). 


22.  Offenders  fonnd'  com- 
mitting offences  No.  20, 
and  assaulting  game- 
keeper with  gnn,  &c. 
(ante,  p.  263). 

23.  Three  or  more  by  night 
entering  land  to  taKC  game 
or  rabbits,  one  being 
armed  (ante,  p.  268). 

24.  Taking,  &c.  hares  or 
conies  in  warrens  by  night 
(ante,  p.  294). 


Statnte. 


9  Geo.  4,  c. 
69,  s.  1 ;  7 
&  8  Vict 
c.  29,  8. 1. 


Id. 


9  €reo.  4,  c. 
69,  s.  2. 


Id.  8.  9. 


24  &  25 
Vict.  c.  96, 
s.  17. 


Kumbor  of 
JiuUoes. 


Two. 
(U.K) 


(Indictable 
Misde- 
meanor.) 


(Id.) 


(Id.) 


(Id.) 


Penaltj  or 
Puntohment 


l8t  offsnee,  Impr. 
not  exc  3  calendar 
months,  and  sare- 
ties  for  one  year 
moFQ,  and  in  de- 
fault, 6  months 
imprisonment. 

2nd  offanee.  Double 
the  imprisonment 
and  sureties. 

Pen.  senr.  not  exc. 
7  nor  less  than  3 
yrs.— or  impr.  not 
exc2yrs.  (U.K) 

The  same. 


Fen.  senr.  not  exc. 
14  nor  less  than  3 
yrs. — or  impr.  not 
ex&Syrs.  (U.K.) 

Fine,  or  impr.,  or 
both.    (E.&I.) 


24  &  25 
Vict.  c.  96, 
s.  17. 


One.        Not  exceeding  £5. 
(B.  &  I.) 


3.  For  Offences  as  to  Habes^  Conies  and  Deeb  (c). 

25.  Hdrei.']  Taking  or  kill- 
ing hares  or  conies  in 
warrens  in  daytime, — or 
setting  snares,  &c.  for 
them  (ante,  p.  294). 

(b)  Vide  Chap.  XIV.,  ante,  pp.  256—278,  for  the  procedure  under 
9  Geo.  4,  c.  69  ;  and  Chap.  XV.,  ante,  pp.  286-289,  under  24  &  25  VicL 
c.  96. 

(tf)  Vide  Chap.  XV.,  ante,  pp.  286—289,  for  the  procedure. 
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Offence. 


26.  Ckmici^     See  offenpes 


27.  2>^^.]Coi;r8ipgi  taking, 
&c.    deer   in   nnincloeed 
part  of  forest,  &c  (ante, 
.p.  281). 

28.  The  like,  second  offence 
(ante,  p.  282), 

29.  The  like  offence  as  No. 
27,  in  inclomd  gronnd 
(ante,  p,  282). 

SO.  Unlawful  possession  of 
deer  or  venison,  or  skin, 
or  snare,  &c.  for  taking 
(ante,  p.  283). 

31.  Setting  engines,  &c  for 
deer,  or  destroying  fence 

.  of  land  (ante,  p.  284).. 

32.  Beating  or  .  tronnding 
deerkeepers(ante,p.  285). 


statute. 


under  1  &  2 


24     &    25 

Vict  c.  96, 

8.12. 


Id. 


Id.  s.  18. 


Id.  s.  14. 


Id.  s.  15. 


Id.  8. 16. 


Kumber  of 
Justices. 


Will.  4,  c. 


One. 


(Indictable 
Felony). 

(Id.) 


One. 


One. 


(Indictable 
Felony). 


Fenaltj  or 
Puolshment. 


32,  and  Nos.  20  to 
25  inclusive. 

IfAoffencs.  Notexc. 
£60.    (£.  &I.) 


Impr.   not    exc.    2 
yean.    (£.  &  I.) 

The  same. 


Not  exc.  £20. 
(E.  &  I.) 


Not  exc.  £20. 
(E.  &  I.) 


Impr.   not    exc.    2 
years.    (E.  &  I.) 


4.  Fob  Oppences  undee  the  Poisoned  Grain  and 
Meat  and  Poaching  Peevention  Acts  (rf). 


83.  Selling  poisoned  grain, 
seed,  or  meal  (ante,  p. 
198). 

34.  Setting  or  placing,  &c 
poisoned  grain,  se^,  or 
meal  (ante,  pp.  198, 199). 

35.  Setting  or  placing  poi- 
soned meat  or  flesh  (ante, 
p.  201). 


26  &  27 
Vict  c 
113,  s.  2. 

Id.  8.  3. 


27  &  28 
Vict.  c. 
115,  8.  2: 


Two. 


Two. 


Two. 


Not  exc.  £10. 
(U.  K.) 

Not  exc.  £10. 
(U.  K.) 

Notexc.  £10. 
(U.  K.) 


(<0  See  Chap.  X.,  ante,  pp.  201—203,  for  the  procedure  under  26  &  27 
Vict.  c.  113,  and  Chap.  XVII.,  ante,  pp.  826 — 831,  for  the  procedure  under 
25  &  26  Vict  c.  114. 

X5 


466 


Ch.  25. —  Tabular  List  of  Penalties* 


Offence. 


S6.  Foand  bj  a  constable  in 
highway,  &c.,  snspected 
of  coming  from  land, 
gnns,  game,  nets,  &c. 
being  fonnd  on  him,  and 
which  game  was  nnlaw- 
fnlljr  obtained  (ante^  pp. 
303-313). 

37.  The  like,  which  nets, 
&c.  had  been  nnlawf  ally 
nsed  (ante,  pp.303— 313). 

38.  Aiding  and  abetting  of- 
fenders in  Nob.  35  or  36 
(ante^  pp.  303—313). 


Statate. 


25  &  26 
VictclU, 
S.2. 


Id, 


Id. 


Number  of 
Justices. 


Two. 


Twa 


Two. 


Penal^or 
PunlahmcnL 


Not  exc.  £5,  and 
forfdtnieofgame, 
gnn,  nets,  &c. 
(U.K) 


The  same. 


The  same. 


5.  Fob  Offences  undeb  Excise  Laws  (e). 


39.  Taking,  or  pnrsoing,  or 
assisting, — or  nsing  a  dog, 
gnn,  &c.,  for  taking 
game,  or  woodcock,  or 
coney,  or  deer,  &c.,  with- 
out an  excise  licence 
(ante,  p.  80). 

40.  Persons  sporting  not 
producinglicenceto  game- 
keeper, &c. — or  refusing 
to  tell  names,  residences, 
&c.  (ante,  p.  96). 

41.  Dealer  in  game,  whether 
licensed  b^  justices  or  not, 
dealing  without  a  licence 
(ante,  p.  213). 

42.  Keeping  a  dog  aged  six 
months  and  upwards  ¥rith- 
out  baring  in  force  a 
licence  (ante,  p.  63). 


23  &  24 
Vict  c.  90, 
s.  4. 


Id.  s.  10. 


Id.  8.  14, 
and  24  & 
25  Vict  c. 
91, 8. 17. 

30  Vict.  c. 
5,  s.  10. 


Two  or 
more. 


Id. 


Id. 


Id. 


£20  (U.  K.):  bat 
see  6  &  6  Vict  c. 
81,  ante,  p.  100,  as 
to  Ireland. 


£20.    (Id.) 


£20.    (Id.) 


£10. 


(<?)  Sec  Chap.  XVni.,  ante,  pp.  336,  342,  for  the  procedure. 
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Offence. 


43.  Keeping  a  greater  num- 
ber 01  dog8  uan  licensed 
to  keep  (ante,  p.  63). 

44.  Not  producing  licence 
when  asked  by  police  or 
xeyenne  officer, 

45.  UsingorcanTingagnn 
elsewhere  than  in  a  dwel- 
ling-honse  without  a  li- 
cence (ante,  p.  108). 

46.  Refusing  to  declare 
name  and  residence  or 
produce  licence  (ante,  p. 
112). 


statute. 


30  Vict.  c. 
5,  8.  8. 

Id.  s.  9. 


33     &    34 

Vict  c.  57, 

8.7. 


Id.  s.  9. 


Namber  of 
Justices. 

Penaltj  or 
Punishment. 

Two  or 

£10. 

more. 

Id. 

£5. 

Id. 

£10. 

Id. 

£10  above  any  other 
penalty. 

6,  Fob  OrPENCES  as  to  Sea  Bibds^  Wild  Birds,  and 

Wildfowl  (/). 


47.  Killing  sea  birds  out  of 
season  (ante,  p.  344). 

48.  Taking  sea  birds  (ante, 
p.  344). 

49.  Using  any  boat,  gun,  net, 
or  other  en^ne  or  instru- 
ment for  killing,  wound- 
ing, or  taking  any  sea 
bi^  (ante,  p.  844). 

50.  Having  in  control  or  pos- 
session any  sea  bird  re- 
cently killed,  wounded,  or 
taken  (ante,  p.  344). 

51.  Offender  refusing  to  give 
name  and  address,  or  giving 
&dfle  name  (ante,  p.  848). 


32&33Vict 
c.  17,  s.  2. 

Id. 
Id. 


Id. 


Id.  8.  4. 


Any  Justice 
or  Justices 


Id. 
Id. 


Id. 


One. 


Not  exc.  £1  for  each 
bird,  and  costs. 
(U.  K.) 

Id. 
Id. 


Id. 


Not  exc.  £2  in  ad- 
dition to   penal- 
ties under  sect.  2. 
(U.  K.) 


(/)   See  Chap.  XIII.,  ante,  pp.  238—240,  for  the  procedure. 
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Offence. 

statate. 

.  Number  of 
Justices. 

Penalty  or 
Panlshment. 

52.  Killing,    wounding,   or 

S5&86Vict. 

One. 

1st   offence,  to   be 

taking    any    wild     bird 

c.  78,  s;  2. 

reprimanded  and 

(anto,  p.  352). 

discharged  on  pay- 
ment   of    costs ; 
2nd,  5#.,  incl.  cost 

-  of  summons,  fur 
every  bird.  (U.K.) 

53.  Exposing  or  offering  for 

Id. 

Id. 

Id. 

sale  any  wild  bird  recently 

killed,  woandedy  or  taken 

• 

.  . 

(ante,  p.  852). 

• 

■ 

54.  Person    offending    not 

Id. 

Id. 

Same  as  on  a  2nd 

giving  his  name  and  abode 

conviction,  and  not 

on     reqaest,   or    giving 

cxc.  lOf.    (U.  K.) 

false  name  (ante,  p.  854). 

• 

•         «   > 

55.  Killing,    wounding,   or 

39&40Vict. 

One  (si). 

Not  exc.  £1  for  any 

attempting  to  kill  orwoand, 

c.  29,  s.  2. 

wild  fowl    killed. 

or    take  any   wild   fowl 

wounded,  <yr  taken. 

(ante,  p.  357). 

r 

(U.  K.) 

bQ,  Using  any  boat,  gun,  net. 

Id. 

Id. 

M- 

or  other  engine  or  instru- 

• 

ment  for  the  purpose  of  kill- 

ing, wounding,  or  taking 

» 

any  wild  fowl  (ante,    p. 

. 

357). 

• 

57.  Having  in  control  orpoch 

Id. 

Id. 

Id. 

session  any  wild  fowl  re- 

cently killed,  wounded,  or 

. 

taken  between  15th  Feb. 

« 

and  10th  July  (ante,  p. 

857). 

58.  Person  found  offending 

Id.  8.  4. 

Id. 

Such  sum  of  money, 

against  act,  refusing  to  give 

t 

in  add.  to  other 

name  or  place  of  abode,  or 

penalties,  not  exc. 

giving   untrue   name   or 

£2,    as     justices 

place  of  abode  (ante,  p. 

shall  seem  meet. 

861). 

1 

together  with  costs 
of  conviction. 
(U.K.) 

(^)  But  see  ante,  p.  358. 
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7.  Fob  Ofpenceb  as  to  Dogs,  Bibds,  Beasts,  &c.  (A). 


Offlenoo. 

statute. 

KumboT  of 
Justices. 

Penalty  or 
runlihment. 

1 

59.  Stealing  a  dog  (ante,  p. 

24&25Vict 

Two. 

Impr.   not    exc.    6 

443). 

c.  96,  s.  18. 

months,  ^notexc. 

1 

1 

£20  above  value. 
(E.  &  I.) 

60.  The  like,  second  offence 

Id. 

(Indictable 

Impr.  not   exc  18 

(ante,  p.  443). 

Misde- 
meanor). 

months.  (E.  &  L) 

61.  Haying    poflsession    of 

Id.  B.  19. 

Two. 

Not  exc.  £20. 

stolen  dog,  or  skin  (ante. 

(E.  &  I.) 

p.  444). 

62.  The  like,  second  offence 

Id. 

(Indictable 

Impr.  not  exc.   18 

(ante,  p.  444). 

Misde- 

months. (E.  &  I.) 

' 

meanor). 

63.  CorrnpUy  taking  money 

Id.  s.  20. 

Id. 

Impr.  not   exc.  18 

to  restore  stolen  dog  (ante, 

months.  (E.  &  I,) 

p.  445). 

64.  Setting  fire  to  crops  of 

24&25Vict. 

(IndicUble 

Pen.  serv.  not.  exc. 

com,  &C.  (ante,  p.  204). 

c.97,s.l6. 

Felony). 

14,  nor  less  than 
3y., — or  impr.  not 
exc.  2  y.  (E.  &  I.) 

65.  Killing,    maiming,    or 

Id.  s.  41. 

One. 

Impr.    not    exc.  G 

wonnding  a  dog,  or  bird. 

months,— 0r    not 

or  beast,  &c.  (ante,  p.  446). 

exc.  £20  above 
injury.  (E.  &  I.) 

66.  The  like,  second  offence 

Id. 

One. 

Impr.  not  exc.  12 

(ante,  p.  446). 

months.  (E.&I.) 

67.  Stealing  beast,  bird,  or 

24&25Vict. 

One. 

Impr.    not   exc.    6 

animal,  not  the  subject  of 

Vict.  c.  96, 

months, — or    not 

larceny  at  common   law 

s.  21. 

exc.    £20    above 

(ante,  p.  450). 

value.    (E.  &L) 

68.  llie  like,  second  offence 

Id. 

One. 

Impr.   not  exc.  12 

(ante,  p.  450). 

months.  (E.  &  I.) 

69.  Having    possession    of 

Id.  s.  22. 

One. 

Impr.   not    exc.    6 

stolen  beast,bird,or  ani  mal, 

months, — or    not 

or  skin,  &c.  (ante,  p.  452). 

exc.  £20  above 
value.    (E.  &  I.) 

70.  The  like,  second  offence 

Id. 

One. 

Impr.  not   exc.   12 

(ante,  p.  452). 

months.  (E.  &  I.) 

71.  Killing,   wounding,    or 

Id.  8.  23. 

One. 

Not  exc.  £2  above 

taking    house    doves    or 

valne.    (E.  &  L) 

pigeons  (ante,  p.  453). 

(h)  See  Chap.  XXIL,  ante,  p.  447,  and  XXIII.,  ante,  p.  454,  for  the 
procedure. 
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1.  Resolations  of  the  Committee  of  1846  on  the  Game  Laws. 

2.  Hr.  Oke'8  Soggestioiis  for  amending  the  Qame  Laws. 

3.  Memorial  of  the  Twenty-eight  Chief  Constables  of  England 

and  Wales  in  December,  1861,  to  the  Home  Secretary,  on 
the  Increase  of  Poaching. 

4.  Table  of  Times  when  the  Season  for  killing  Game  and  Birds 

begins  and  ends. 


I. 

BesoluHons  of  the  Committee  of  the  House  of  Com" 
mons  of  July ^  1846|  on  the  Game  Laws  (a). 

1.  That  it  is  the  opinion  of  this  Committee,  that  the  common  law 
common  law  of  England  has  always  distinctly  recognized  Ui^^^S^^^ 
a  qualified  right  of  property  in  game,  and  that  from  a  very 

early  period  it  has  been  found  necessary,  by  statutory 
enactment,  to  make  some  special  provision  against  the 
attempt  to  steal  or  destroy  a  species  of  property  peculiarly 
exposed  to  depredation  (&). 

2.  That  it  is  the  opinion  of  this  Committee,  that  the  stringency  of 
stringency  of  the  Game  Laws  has  been  from  time  to  time  ^JSiied. 
materially  qualified  and  relaxed. 

3.  That  it  is  the  opinion  of  this  Committee,  that  the  oanie,the 
recent  Act,  1  &  2  WUl.  4,  c.  32,  vested  the  property  in  «*">*«'■• 

{a)  The  elaborate  report  proposed  by  Mr.  Bright,  but  rejected 
by  the  Committee,  is  printed  with  the  evidence  in  the  Irarlia- 
mentaty  Bine  Book,  1846. 

(Jf)  See  Chap.  I.  as  to  property  in  game  and  other  wild 
birds,  &c.,  ante,  p.  24. 
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Game,  the 
(jccupier's. 


Game  pro- 
tected as 
other  pro- 
perty. 

Taking  game 
by  strangers, 
penaL 


Alterattom  In 
law  may  be 
made. 


Camulattve 
penalties. 

I^arBaing 
game,'  and 
cummlttiug 
violence. 


Bevenoe 
penalty  ex- 
cessive. 


game  in  the  occupier  of  the  8oil(c),  and  distinctly  recog- 
nised in  game,  as  the  subject  of  sale,  one  of  the  essential 
qualities  of  private  property  (d). 

4.  That,  under  these  circumstances,  the  tenant  has  at  all 
times  the  power  to  secure  the  game  to  himself,  or  to  reject 
the  tenancy,  if  the  proprietor  of  the  lands  insists  on  a 
reservation  being  made  of  the  game  in  his  (the  proprietor's) 
favour. 

5.  That  it  is  the  opinion  of  this  Committee,  that  to  ex- 
clude game  from  the  protection  of  the  law  would  be  incon- 
sistent  with  a  due  regard  to  the  security  of  other  property* 
•  6.  .That  it  is  the  opinion  of  this  Committee,  that  the 
taking  of  game,  by  persons  who  have  no  right  of  property 
in  it,  should  continue  to  be  tlie  subject  of  penal  legislation. 

7.  That,  in  reviewing  the  statutes  now  in  force  with 
reference  to  the  pursuit  and  sale  of  game,  it  appears  to 
your  Committee  that  alterations  may  be  suggested  which, 
without  impairing  their  efficiency  for  the  repression  of 
crime,  would  prevent  the  unequal  or  excessive  punishment 
of  persons  who  violate  their  provisions. 

8.  That  it  is  expedient  to  abolish  cumulative  penidties 
for  poaching  (e). 

9.  That  your  Committee  are  not,  howeyer,  prepared  to 
recommend  such  an  alteration  of  the  law  as  would  exempt, 
from  more  severe  penalticB  those  who,  in  thQ  illegal  pursuit 
of  game,  commit  at  the  same  time  a  breach  of  the  revenue 
laws,  or  those  whOj  in  the  day-time,  being  armed  and  in 
numbers,  are  guilty  of  violence.. 

10.  That  it  is  tiia  opinion  of  this  Committee,  thi^t  the 
penalty  imposed  by  the  statute  52  Geo.  3,  c.  93,  for  sporting 
without  a  certificate,  appears  excessive  (/). 


(c)  See  Chap.  VII.,  on  landlord  and  tenant's  rights,  &c.,  p.  1 16. 

{d)  See  Chap.  XI.,  as  to  the  licences  to  deal  in  pme,  p.  207. 

(e)  See  ante,  p.  20,  as  to  these  cmnulatire  penalties,  which  still 
exist. 

(/)  By  the  52  Geo.  3,  c.  93,  sched.  L.,  rule  12,  and  6  &  7 
Will.  4,  c.  65,  8.  8,  the  penaltv  was  201.  and  the  doable  dnty 
7/.  7#. ;  but  now,  bv  23  &  24  Vict  c.  90,  s.  4,  it  is  but  the  20L, 
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11.  That  it  is  the  opinion  of  this  Committee,  that  the  Time  for 
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con- 


space  of  three  days,  allowed  by  sect.  44  of  1  &  2  Will.  4,.  ^^^ 

c.  32,  for  giving  notice  of  appeal  against  any  summary  ^^^^^ 
conviction  under  this  act,  should  be  extended  (^). 

12.  That  it  is  the  opinion  of  this  Committee,  that  it  is  infomer*! 
expedient  that  so  much  of  the  5  &  6  Will.  4,  c.  20,  which  pomaucs. 
allows  a  moiety  of  the  penalty  levied  under  the  1  &  2  WiJI.  4, 

d.  32,  to  go  to  the  informer,  should  be  repealed. 

13.  That  it  is  the  opinion  of  this  Committee,  that  no  Pnoiihinent 
person  convicted  of  night  poaching  under  sect,  l^  9  Geo.  4,  ^l^fng. 
c.  69,  whose  offence  is  unattended  by.  circumstances  of 
aggravation,  should  be  subjected  to  the  punishment  of  trans- 
portation (h). 

'  14.  That  it  is  the  opinion  of  this  Committee,  that  no        id. 
person  convicted  of  night  poaching,  under  the  first  section 
of  9  Geo.  4,  c.  69,  should  be  required  to  find  sureties  for 
not  repeating  such  offence. 

15.  That  it  is  the  opinion  of  this  Committee,  that,  apart  Owner  or 
fVom  considerations  of  revenue,  every  owner  or  occupier  SouidhaTe 
of  land,  having  the  right  tp  kill  the  game  on  that  land,  rtght"to  take 
should  have  such  right  without  being  required  to  take  out  8«mo. 

a  game  certificate. 

16.  That  your  Committee  further  recommend  the  aboli-  Abolition  of 
tion  of  certificates  as  regards  the  pursuit  and  destniction  h^^^doty 
of  hares  by  means  of  packs  of  hounds,  or  by  greyhounds ;  ®°  ^^'^ 
and  also  tO'  recommend  the  reduction  of  the  duties  on- 
greyhounds  to  those  imposed  on  common  dogs  (t). 

and  the  district  commissioners  of  taxes  cannot  enforce  it^ 
nor  anv  justice  without  the  excise  officer's  information.  See 
Chap,  v.,  ante,  p.  97. 

(ff)  See  Chap.  XIU.  There  is  in  England  and  Ireland  an 
appeal  to  a  superior  conrt  in  every  case,  when  the  decision  of  the 
magistrates  appears  to  the  dissatisfied  party  to  be  erroneous  in 
point  of  law  (20  &  21  Vict.  c.  43). 

(A)  Now  penal  servitude  by  20  &  21  Vict.  c.  8,  s.  2,  Chap. 
XIV. 

(i)  This  recommendation  as  to  hares  and  hunting  has  been 
adopted  by  the  leg^islature ;  as  to  England  by  the  11  &  12 
Vict.  c.  29,  Chap.  Vll.,  and  as  to  Scotland  by  the  11  &  12  Vict, 
c.  30,  Chap.  XX.,  sect  3.  As  to  the  daty  on  dogg,  there  is  now 
a  5#.  licence  for  all  description  of  dogs  by  30  Vict.  c.  5. 
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Sale  of  17.  That  your  Committee  regret  to  find  that  great  faci* 

■toiea  gune.    j.^^^  ^^^  ^^.^^  ^^  ^^  dispoaal  of  stolen  game. 

^'  18.  That  it  has  been  suggested  to  your  Committee,  that 

by  imposing  additional  legislative  restrictions  upon  the 
sale  of  game,  such  facilities  might  be  diminished,  if  not 
altogether  removed ;  but  the  practical  difficulty  of  enforcing 
any  such  regulations  appears  to  your  Committee  to  be 
almost  insurmountable,  and  the  regulations  themselves 
would  necessarily  be  of  so  stringent  and  vexatious  a 
character  that  your  Committee  eannot  recommend  their 
adoption. 
CoiuUbiei'         19.  That  it  is  the  opinion  of  this  Committee,  that  the 
itaoaid  bo       powers  of  constables  should  be  better  defined  and  enlarged 
tb^^ura  of  ^  TQg&td  to  the  search  and  detention  of  persons  found, 
game.  under  suspicious  circumstances,  with  game  in  their  pos- 

session ;  and  that  power  should  be  given  to  constables  to 
search  public  houses  and  beer  shops  (licensed  to  sell  off, 
as  well  as  on,  the  premises)  for  game,  it  having  been  proved 
before  the  Conmiittee  that  they  are  extensive  receptacles 
for  stolen  game  (A;). 
Sale  of  game       20.  That  it  is  the  opinion  of  this  Committee,  that  tlie 
mmtontpc^  present  time  fixed  for  the  period  at  which  feathered  game 
tag  seaBon.      becomes  a  marketable  article,  and  saleable  by  the  dealer, 
should  be  postponed ;  and  they  recommend  that  the  sale 
of  each  species  of  game  should  be  deferred  until  one  day 
after  the  season  for  shooting  it  has  commenced. 
Damage  to         21.  That  your  Committee  has  received  evidence  to  show 
°^^*  that  the  preservation  of  large  quantities  of  game  has  been 

the  frequent  cause  of  damage  to  the  neighbouring  crops. 
Gompenea-         22.  That  it  is  the  opinion  of  this  Committee,  that  in 
pier.^  ^^°'    cases  where  the  damage  done  to  the  growing  crops  of  the 


(k)  The  power  to  constables  to  search  suspected  persons  with 
game  is  now  given  by  25  &  26  Vict  c.  114,  s.  2,  Cnap.  XVTL; 
but  the  last  recommendation  is  not  yet  the  law.  See  Chap.  L, 
on  propert]^  in  game.  In  Ireland  tho  possession  of  game  nnlaw- 
fnliy,  by  higglers,  tavem-keepeis  and  others  is  an  offence,  and 
power  is  fi:iYcn  to  jastices  to  grant  search  warrants  for  p^ame 
(.27  Geo.  8,  c.  85,  ss.  6,  9,  Chap.  XXI.,  sect.  9),  and  so  in  Scot- 
land (13  Geo.  8,  c.  54,  s.  8,  Chap.  XX.,  sect.  7). 
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occupier  is  caused  by  game,  belonging  to,  or  reserved  by, 
the  owner  of  the  land,  such  damage  may  be  made  the 
subject  of  pecuniary  compensation. 

23.  That  it  is  the  opinion  of  this  Committee,  that,  CompcnM- 
although  instances  to  the  contrary  have  been  proved  to  JiJJ,***  **^"' 
your  Committee,  evidence  has  been  adduced  before  them 

which  warrants  the  conclusion  that,  in  general,  a  tenant^s 
just  claim  for  compensation  is  complied  with  by  his  land- 
lord. 

24.  That  it  is  the  opinion  of  this  Committee,  that  great         ^^ 
difficulty  must  always  exist  in  determining  the  amount  of 
damage  which  has  been  inflicted  by  game  on  growing 
crops,  and  that  the  estimate  of  such  damage,  however 
skilfuUy  made,  is  rarely  satisfactory  to  both  parties. 

25.  That  it  is  the  opinion  of  this  Committee,  that  where,         i<>- 
from  the  vicinity  of  the  preserves  of  adjoining  proprietors, 

such  damage  must  be  attributed  to  the  game  bred  and 
preserved  therein,  the  reparation  for  such  damage  cannot 
generally  be  made  the  subject  of  previous  agreement. 

26.  That  it  is  the  opinion  of  this  Committee,  that,  under  Xo  acUon  on 
these  circumstances,  cases  of  hardship  may  be  expected  to  aadidMDai^e. 
recur;  but  the  extreme  difficulty  of  establishing  the  liability 

of  any  particular  party  for  the  damage  done,  or  correctly 
assessing  the  amount  of  such  damage,  have  induced  your 
Committee  to  reject  the  suggestion,  that  an  action  on  the 
case  would  be  a  fitting  or  practical  remedy  for  damage 
done  to  growing  crops  by  game. 

27.  That  it  is  the  opinion  of  this  Committee,  that  this  Damaje 
species  of  damage  is  to  be  attributed  mainly,  if  not  entirely,  bj  )ur^  Lol 
to  hares  and  rabbits,  and  that  no  appreciable  proportion  of  '^^^^* 
such  damage  can  be  ascribed  to  feathered  game  (Q. 

28.  That  it  is  the  opinion  of  this  Committee,  that  the  sootch  lawi 

as  to  game. 

(I)  As  to  hares,  the  occupier  who  has  the  right  to  the  game 
may  kill  Uiem  without  the  government  licence  in  England 
and  Scotland  (11  &  12  Vict.  cc.  29,  30} ;  and  so  he  may  the 
rabbits  (23  &  24  Vict.  c.  90,  s.  6). '  See  Chaps.  V.  and  VII.  In 
Ireland  any  person  may  kill  rabbits  withont  obtaining  a  game 
certificate  (23  &  24  Vict.  c.  118,  s.  48). 
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law  in  Scotland,  with  regard  to  game,  differs  from  that  in 
IJngland  in  many  essential  particulars,  and  but  little  evi- 
dence respecting  that  part  of  the  subject  has  been  adduced 
before  your  Committee  (m). 


II. 

Mr,  Oke^s  Suggestions  for  the  Amendment  of  the 

Game  Laws, 

suKffestioitt        1.  Enact  one  comprehensive  law  for  the  whole  kingdom. 

Gme  Laws.  2*  Declare  game,  rabbits,  woodcocks,  snipes,  quails,  land- 
rails, wild  ducks,  teal,  and  widgeons,  when  /era  naturotj  to 
be,  for  all  purposes,  the  property  of  the  occupier  of  the  land 
(of  whatever  tenure  it  may  be)  in,  over  or  upon  which  it 
shall,  for  the  time  being,  be  found,  killed,  taken,  or  pursued, 
except  where  it  is  now  reserved  to  the  landlord,  and  in  that 
case  declare  it  such  landlord's  :  on  wastes  of  manors  to  be 
the  lord's. 

3.  Allow  the  person  entitled  to  the  game,  &c.  to  take 
it,  or  authorize  another  to  do  so,  whenever  he  pleases, 
subject  to  the  revenue  laws. 

4.  Abolish  all  property  qualifications  to  kill  game,  and 
the  special  right  of  property  in  game  in  respect  to  privi- 
leged places,  such  as  warrens,  chases,  and  forests  (except 
royal  forests).. 

5.  Enact  that  the  taking  or  killing,  wounding  or  receiv- 
ing game,  &c.,  by  unauthorized  persons,  in  or  out  of  season, 
be  punishable  either  as  the  taking,  &c.  of  deer,  in  enclosed 
or  unenclosed  places,  is  now  punishable  (n),  or  as  simple 


(m)  See  Chap.  XX.  as  to  Game  Laws  of  Scotland,  and  Chap. 
XXI.  as  to  Ireland.  Since,  however,  this  report  was  made  the- 
23  &  24  Vict.  c.  90,  s.  13,  has  imported  into  Scotland  and 
Ireland  the  English  definition  of  **  game  "  and  the  close  time  for 
certain  purposes,  as  well  as  the  provisions  in  the  English  acts  as 
tty  dealing  in  game.  See  Chap.  XI.,  and  also  the  Poaching 
Prevention  Act,  &c.,  Chap.  XVII. 

(»)  24  &  25  Vict.  c.  96,  ss.  12—16,  Chap.  XV. 
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lariieny  (0),  and  provide  a  lesser  panishment  for  taking  or  saggettions 
destroying  eggs.  cS^e  ilws. 

6.  Re-enacts  the  present  sections  as  to  the  appointment 
of  gamekeepers, — ^trespass  in  search  of  game,  &c.,  without 
the  occupier's  leave,  the  punishment  for  night  poaching 
(excepting  the  sureties),  the  laying  of  poison  to  kill 
game, — and  the  dealing  in  game  by  persons  not  entitled  to 
kill  it. 

7.  Allow  no  cumulative  penalties  for  the  same  act  or 
offence,  except  as  against  the  revenue  laWs,  which  are  to 
remain. 

8.  I'rovide  a  summary  punishment  for  trespass  on  land 
in  search  of,  or  taking  without  the  occupier^s  leave,  other 
birds  than  game,  &c.  (/>)  mentioned  in  the  second  sugges- 
tion. 

9.  Prohibit  justices  from  interfering  in  Game  Cases, 
where  they  are  in  any  way  interested  in  the  game,  or  the 


{0)  24  &  25  Vict.  c.  96,  fi.  4,  and  apply  other  sections,  7, 9,  ftc, 
as  to  larceny  to  the  offence  \  also  sect.  8  of  the  18  &  19  Vict 
c.  126,  which  allows  the  offence  of  larceny  to  be  dealt  with  in 
petty  sessions  on  a  plea  of  gnilty,  might  be  advisable. ' 

(/;)  It  shoald  be  stated,  in  reference  to  this  snggestion,  that 
the  i)re8ent  law  does  not  famish  any  remedy  for  the  following 
acts  in  respect  of  these  birds  ^hisafercB  natura  .*— 

Being  on  gronnd  in  search  or  parsnit  of  birds,  which  are 
not  game,  woodcocks,  snipes,  quails,  or  landrails,  or  of 
their  eggs: 
Killing  or  taking  woodcocks,  snipes,  quails  or  landrails, 
or  ueir  eggs,  although  a  trespass  after  the  birds  is 
punishable : 
Kming  or  taking  swans,  wild  ducks,  teal  or  widgeons, 

although  the  takine  of  their  eggs  is  punishable  : 
Taking  or  killing  of  any  other  birds  than  pigeons  and 
.game,  and  those  protected  by  24  &  25  Vict.  c.  96,  ss.  21, 
28 ;  24  &  26  Vict.  c.  97,  s.  41  (Chap.  XXni.) : 
Taking  or  destroying  the  eggs  or  nests  of  any  other  bird 

than  game,  swans,  wild  docks,  teal  or  widgeons  : 
Using  a  dog,  gun,  &c.  for  taking,  &c.  any  other  bird  than 
a  bird  of  game  or  rabbits. 
A  clause  to  meet  all  these  cases  was  prepared  by  the  author  in 
the  hope  *  that  it  might  have  been  inserted  in   Mr.  Paul's 
Poisoned  Grain  Prohibition  Bill,  now  the  26  &  27  Vict.  c.  118. 
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land  upon  which  the  offence  is  committed,— -where  related 
to  a  person  so  interested, — and  where  the  parties  to  the 
proceedings  are  the  servants  or  tenants  of  either  (q). 


Memorial 
from  cblef 
consUblM  to 
HomeSecr^ 
toiy. 


III. 

Memorial  of  the  Twenty^ight  Chief  Constables  of 
England  and  Wales  in  December^  1861,  to  the 
Home  Secretary y  on  the  Increase  of  Pocu:hing, 

The  following  Memorial  to  the  Home  Secretary  on  the 
subject  of  poaching  was  sent  by  the  chief  constables  of  the 
following  counties: — Anglesey,  Bedford,  Backs,  Brecon, 
Cardigan,  Carnarvon,  Cheshire,  Cornwall,  Cumberland, 
Denbigh,  Durham,  Flint,  Gloucester,  Hants,  Kent,  Lan* 
caster,  Leicester,  Merioneth,  Montgomery,  Northumber* 
land,  Pembroke,  Rutland,  Salop,  Stafford,  Warwick,  Wilts, 
Worcester,  York  (East  Riding),  in  December,  1861  :— 

"Sir, 

"  We,  the  undersigned,  chief  constables  of  counties, 
although  most  anxious  that  the  services  of  the  constabu- 
lary should  not  in  any  way  be  directly  or  indirectly  em- 
ployed in  the  preservation  of  game,  are,  nevertheless,  so 
deeply  impressed  with  the  very  serious  evils  resulting  from 
the  present  anomaly  of  the  game  laws,  that  we  feel  it 
imperative  on  us  respectfully  to  submit  to  j^^our  serious 
consideration  these  evils,  as  briefly  detailed  below,  with  a 
view  earnestly  to  pray  for  a  remedy  in  such  manner  as  may 
be  thought  advisable  by  her  Mi^esty's  government. 

"  1.  This  is  the  only  law  of  the  land  openly  set  at  de- 
fiance by  gangs  of  armed  men  at  night,  who  by  violence 


iq)  See  analogous  enactments  in  the  Alehouse,  Truck,  Factory 
and  other  acts,  epitomized  in  Oke's  **  Synopsis,"  12th  ed., 
pp.  82,  88, 
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overpower  all  opposition,  and  so  inflict  a  moral  injuy  on  Memorki 
the  general  supremacy  of  law  and  order.  oonttebies  to 

HoiM  SCCM- 

"  2.  The  mnrder  of  or  murderous  attacks  on  the  servants  ^*^' 
legally  appointed  to  carry  out  these  laws,  is  now  of  almost 
monthly  occurrence. 

"  3.  The  desperate  assaults  conmiitted  on  these  servants 
thus  appointed  legally  to  prevent  a  misdemeanor,  are,  by 
their  increasing  frequency,  becoming  an  example  which  is 
too  often  followed  by  violent  assaults  on  the  police  when 
apprehending  offenders  at  night  for  feloniesj  or  when 
searching  suspected  parties. 

'*4.  Poachers  form  a  numerous  class,  who,  by  their 
training,  local  knowledge,  and  mode  of  life,  when  game 
fails,  are  habituated  with  comparative  success  to  commit 
other  offences,  both  against  person  and  property. 

"  5.  Poachers  generally  pass  the  days  in  idleness,  drink- 
ing, and  debauchery,  with  money  freely  to  spend  without 
work,  and  moreover  are  looked  upon  as  village  heroes  for 
their  nocturnal  expeditions  and  assaults  on  keepers ;  which 
is  an  example  of  most  attractive  but  demoralizing  tendency 
amongst  the  hard  working  and  youthful  population,  more 
particularly  when  they  observe  that  the  constituted  autho* 
rities  can  take  no  steps  to  prevent  it'* 
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IV. 


Times  for  taking  or   having  Game  and  Birds'  in 

Possession* 


< 


10th  Jan Close  time  for  landrailsj  quails  and  bustards  in 

Ireland  begins. 

1  st  Feb.    •  •  •  .Partridge  and  pheasant  shooting  ends. 

11th  Feb Last  day  for  dealers  to  haye  pheasants  or  part- 
ridges in  their  possession  for  sale. 

1 5th  Feb. ....  Close  season  by  Wild  Fowl  Act  begins.  Posses- 
sion of  wild  fowl  killed  after  this  daji  illegal. 

Ist  March . . .  .Bustard  shooting  ends. 

15th  March  ..Closeseason  by  Wild  Birds  Act  begins.    Offering 

or  exposing  for  sale  any  wild  birds  taken  or 
killed  after  this  date,  illegal. 

1st  April ....  Close  time  by  Sea  Birds  Act  begins.     Possession 

of  any  sea  bird,  not  being  a  young  bird  unable 
to  fly,  killed,  wounded  or  taken  after  this  date, 
illegal. 

10th  June. . .  .Close  time  for  deer  (male)  in  Ireland  begins. 

20th  June. • ;  .Close  time  for  deer  (fallow)  in  Ireland  ends. 

15th  July ....  Close  time  by  Wild  Fowl  Act  ends. 

1st  August  .  •  Close  time  by  Sea  Birds  and  Wild  Birds  Act 

ends. 

12th  August.  .Close  season  for  grouse  and  ptarmigan  ends. 

20th  August.  .Close  season  for  black  game  and  heath  fowl  ends, 

except  in  Somerset,  Devon  and  Kew  Forest 

latSept Close  time  for  partridges,  bustards  and  black 

game  in  Somerset,  Devon  and  New  Forest  ends. 

20th  Sept Close  time  for  quails  and  landrails  in  Ireland  ends. 

29th  Sept . .  •  •  Close  time  for  fallow  deer  in  Ireland  begins. 

Ist   Oct  ....Close  time  for  pheasants  ends. 

20th  Oct Close  time  for  deer  (male)  in  Ireland  ends. 

10th  Dec.  •  • .  .Close  time  for  grouse,  heath  fowl,  moor  fowl  and 

ptarmigan  begins. 
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Abettors,  aiders  and, 

of  offences,  punUhed  summarily,  157, 222,  234. 
under  Night  Poaching  Act,  261. 

Poaching  Preyention  Act,  806. 

Abode,  offenders  refusing  to  giye  name  and  place  of, 
under  Game  Act,  168. 
Gun  Act,  118. 
Sea  Birds  Act,  348. 
Wild  Birds  Act,  354. 
Wild  Fowl  Act,  361. 

Abolition  of  exemption  of  game  from  rating,  457. 

Abboad^  possession  of  wild  fowl  recently  killed,  illegal,  60,  357,  359. 

AcQUiBiNO  property  in  game,  modes  of,  26. 

Action  for  damage  done  in  trespassing  in  pursuit  of  game,  16, 172. 
for  keeping  excessiye  quantity  of  game,  144, 
for  trespass,  at  common  law,  172 — ISO. 

what  proceedings  will  bar,  154. 
against  persons  acting  under  1  &  2  Will.  4,  c.  82,  .254. 
time  to  commence,  255. 
for  hunting,  notice  of,  173, 174, 179. 
for  hunting  in  Scotland,  393. 
of  trover  for  dead  game  or  rabbits,  28. 
defence  to  action  for  trespass,  180. 
costs  of,  179. 

Acts  of  Parliament  as  to  keeping  fire-arms  not  interfered  with  by  Gun 
Licence  Act,  114. 

Admibalty,  trial  of  offences  committed  within  the  jurisdiction  of, 
under  Sea  Birds  Act,  349. 
Wild  Birds  Act,  355. 
Wild  Fowl  Act,  862. 

O.  Y 
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Agbesments, 

existmg  and  fntnre,  between  landlord  and  tenant  not  interfered 

with  by  1  &  2  Will  4.  c  32.. 116, 117,  119. 
who  has  sporting,  nnder  agreements  or  leases,  118, 119. 
form  of,  n>r  lettmg  shooting,  149. 
shoold  be  nnder  smI,  118, 148. 
stamp  on,  149. 

AiDiKa  AND  Absistiko,. 

in  sporting  with  a  licensed  person,  86, 87. 
by  servants  in  the  presence  of  master,  864  87. 
in  killing  hares,  189. 
in  of^ces,  284. 

Amends,  tender  of,  254. 

Amount  of  Evidence,  what  is  snfficient,  237. 

Animals,  dragging,  204. 

/era  natura,  pxDperty  in,  24. 

when  larceny  can  be  committed  of,  40. 

Appeal  against  Conyiction, 

nnder  1  &  2  Will.  4,  c.  32,  in  what  cases  notice  thereof,  239,  248. 
Excise  Acts,  841. 
Larceny  Acts,  288. 
Night  Foachmg  Acts,  275,  276. 
Poaching  Prevention  Act,  314,  .315. 
on  law  stated  by  jnstices  nnder  20  &  21  Vict,  c  43.  .240. 

Application  of  Penalties, 

nnder  1  &  2  Will.  4,  c.  82.  .239,  246,  247. 
Excise  Acts,  840. 
Poaching  Prevention  Act,  826. 
Sea  Birds  Protection  Act,  848. 
Wild  Fowl  Act,  862. 
liOiceny  Act,  288. 
Poisoned  Grain  Act,  200,  201. 

AppODTTMEin:  of  Gamekeeper, 
in  Enghmd,  14,  63, 64. 

by  Commissioners  of  Woods  and  Forests  of  Crown  Lands,  04, 127. 
in  Wales,  67. 
form  of,  72. 

stamp  on,  72.  ' 

to  be  registered  with  the  clerk  of  the  peace  for  tho  connty,  69. 

Apfbehension  of  Offendebs  without  Waabant, 
nnder  Dav  Poaching  Act,  163. 
Night  Poaching  Act,  267. 
Luoeny  Act,  287. 
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Abmsd,  what  is  being,  271. 

Abms  used  by  night  poachers,  263. 

Abbbst, 

of  trespaaaen,  168. 

requisites  for,  165. 

at  commoa  law,  172. 

cases  in  which  it  can  be  justified,  173* 

defence  to,  266. 

under  9  Geo.  4,  c.  69. ,264. 

who  may,  264. 

Abbekic,  sale  of,  198. 

Assault, 

on  gamekeeper  by  trespassers  in  the  daytime,  165. 

in  the  night-time,  263,  264. 
on  deerkeeper,  285. 
what  is,  under  9  Geo.  4,  c.  69,  s.  2.  .265. 

Assessed  Taxes, 

on  gamekeeper  as  serrant,  63,  79. 
none  on  deputed  gamekeeper,  67. 
none  in  Ireland,  79. 
on  do^,  63.   • 

commissioners  of  jurisdiction  over  game  certificates'  s 
abolished,  74. 

Assessment  Committee,  definition  of,  460. 

Assessment  of  sporting  rights,  457. 

Auk,  343. 

AUTHOBITT  to  kill  hares  without  a  licence,  136. 
limited  to  one  person  at  a  time,  137. 
to  be  registered  with  justices'  clerk,  137. 
rerocation  of,  138. 
form  of  authority,  Form  23 . .  151. 

certificate  152. 

revocation,  Form  24*  .152. 

Avocet,  351, 356. 


Bailino  Defendant, 

durinff  remand,  235,  287. 

on  in£ctable  offences,  286, 288. 

Baits,  penalty  for  laying  poisoned,  177. 

Beagles,  taking  hares  by  hunting  with,  allowed  without  liconce,  63. 

y2 
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Beast, 

confined,  stealing,  450. 

damaging,  45(). 
of  warren,  32, 
of  chase,  49. 
of  forest,  48. 

Beerhouse  keeper  not  to  be  licensed  to  deal  in  game,  208. 

Birds, 

confined,  stealing,  450. 
damagmg,  450, 

Birds  of  Game, 
what  are,  53,  54. 

when  may  be  taken  and  killed,  54,  55,  56. 
reclaimed,  the  snbject  of  larceny,  39, 40. 
damaging  them,  205. 

Bittern,  351. 

Blackcap,  351. 

Black  Game, 

within  definition  of  game,  54. 
times  prohibited  for  Killing,  55,  56. 

in  Devon,  Somerset  and  New  Forest,  55, 56. 
dealer  selling,  baying  or  having  in  possession  after  season  expires, 
215. 

penalty,  216. 

the  like,  other  persons,  226. 
eggs  of,  taking  ont  of  nest,  194. 

destroying  in  the  nest,  194. 

having  poesesuon  of,  194. 

Bludgeon,  person  armed  by  night  with,  for  the  destmction  of  game, 
268,  264. 

Board,  dealers  in  game  to  pnt  np,  209, 

Bonzie,  343. 

Book  of  Forms,  as  to  authority  to  kill  hares,  138. 

Burnino, 

gorse,  heath,  &c,  204. 
crops,  204. 
stacks,  205. 

in  Scotland,  885. 

in  Ireland,  485.    See  Muirhwm, 

Bustards.    Same  references  as  Black  Game. 

not  indnded  in  the  Poaching  Prevention  Act,  303. 

Buying  Game.    See  Sale  of  Game, 
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Caithne8B»  dose  timo  for  sea  birds  in,  347* 

Captob  of  Game  has  no  property  in  game  till  actnalljr  canght,  24. 

Cabbieb, 

not  to  be  licensed  to  deal  in  game,  208. 
having  game  in  posseasion,  19, 903, 438. 

Cabbtino  Gun  without  a  licence,  penalty  for,  108. 

Cabt  canying  game,  nets,  &c.  may  be  stopped  by  constable,  303. 

Cattle  Gates, 

rights  of  owners  of,  not  affected  by  1  &  2  Will.  4,  c.  82.  •  127. 
or  by  inclosnre,  127, 128, 130. 

Cebtificate, 

to  kill  game  abolished  and  licence  snbstitated,  88. 
killing  game  without,  penalty  on,  188. 

retained  in  Ireland,  74, 100. 
of  appointment  of  gameke^er,  73.    See  JAoenee, 

Cebtifigated  Pebson  may  sell  game  to  licensed  dealers,  70.    Seo 
Sale  of  6fafne» 

Cebtiobabi, 

cannot  issue  to  rescind  contiction  under  1  &  2  WiU.  4,  c.  82,  unless 
for  want  or  excess  of  jurisdiction  or  interest^  250. 
under  Night  Foachmg'Act,  276. 
under  Poaching  Prevention  Act,  314. 
under  Larceny  Act,  288* 
in  Ireland,  426. 

Chakoe,  as  to  tenant's  right  to  game,  by  I  ^  2  Will.  4,  c  32.  •  119. 

Chase, 

what  is,  49. 
beasts  of,  49. 

trespass  danses  of  1  &  2  WilL  4,  c.  82^  do  not  apply  to  persons 
cudming  right  of,  167.  » 

nor  to  their  ^^ekeeper,  167« 
royal,  trespassers  m  pursuit  of  game  in  a,  166. 
officer  of,  may  take  game  from  trespasser,  168. 
persons  haying  right  of,  may  apmehend  night  poachers,  263, 
rights  of,  not  affected  by  1  &  2  WilL  4,  c.  82.. 120. 

Chief  Constables,  memorial  of,  as  to  poaching,  300, 478. 

Chiffchaff,  361, 

Chbistmas  DAT, 

killing  game  or  unnc;  dog,  &c.  on,  penalty  for,  63, 64, 
penalF{r  not  applicable  to  woodcocks,  &c,  68.  > 
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Claim  of  right  or  title,  1(>9,  287. 

Clbbk  of  the  Peace, 

'  appointmettt  of  gamekeeper  or  deputation  to  be  registered  with,  69. 
form  of  registnitioD,  73. 

Clebk  to  Magistrates, 

owners  or  occapiers'  aathority  to  kill  hares  to  be  registered  with,  137. 

form  of  registration,  162. 
notice  of  revocation  of  such  anthoritj  to  be  given  to,  138. 

form  of  revocation,  152. 
to  keep  book  of  such  forms,  138. 

for  birds'of  game  under  1  &  2  Will.  4,  c.  32 .  •  12,  53. 

for  sea  birds,  60,  844. 

for  wild  birds,  57,  352. 

for  wild  fowl,  58, 857. 

variation  of,  under  Sea  Birds  Act,  346. 

places  where  varied,  846, 

variation  under  Wild  Fowl  Act,  859. 

places  where  varied,  860,  361. 

lU  Scotland  for  game,  377 — 384. 

in  Ireland  for  game,  417—425. 

tables  of,  12, 480. 

lor  black  game,  ^* 

for  wild  goose,  699  357. 

Coach,  owner  of,  not  to  be  licensed  to  deal  in  gune,  208. 

Coast,  power  to  exclude  parts  of,  from  the  Sea- Birds  Act,  344. 

Commencement  of  Pboceedinos^  what  is„  273. 
.  limitation  of  time  for,  272. 

COMMISBIONEBS  OF  ASSESSED  TAXES, 

authority  of,  over  game  licences  and  surcharges  abolished,  76,  82. 

COMMISSIONEBS  OF  INLAND  i^BVBNUE, 

to  have  the  management  of  game  licences,  80, 98L 

gun  licences,  106, 107. 
to  have  the  sole  direction  of  prosecution  against  revenue  laws,  337, 
to  publish  lists  of  licensed  persons,  94. 

commissionebs  of  woods  and  fobests^  64,  127. 

Commitments, 

for  non-payment  of  penalty  under  1  &  2  WUI.  4,  c  32.  .245, 246. 

form  of  (No.  63).. 262. 
under  Poaching  Prevention  Act,  313,  314. 

form  of,  252,  335. 
under  Larceny  Act,  288. 

form  of  (No.  108) . .  449. 
under  revenue  laws,  340L 
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Committal,  2a9. 

Common  Intsmt,  262. 

Common  Law  as  to  piopert3r  in  gome,  24. 
action  for  trespasa  at^  172. 

Common,  rights  of,  not  affected  by  1  &  2  WilL  4,  c.  32. .  127. 

or  by  Indoeare  Acts,  129. 

or  by  Cop:f  hold  Acton  139» 
claim  to  shoot  in  respect  of,  160, 16U 
person  having,  may  kiU  obnies»  296. 

Commoner  may  sne  lord  for  anichaiging  waste  with  rabbits,  296. 

Compensation,  lessee  of  right  of  shooting  has  none  nnder  Land 
CUnses  Act,  145. 

Computation  ok  Time, 
for  season  of  shooting,  56. 
for  dealing  in  game,  217. 
for  notice  of  action^  255. 
for  appeal,  255. 

Conies, 

not  within  general  definition  of  game,  8, 117. 

no  prohibited  season  for  killing,  12,  14. 

relative  righto  of  landlord  and  tenant  as  to,  125. 

action  for  damage  done  by,  L42, 148. 

excise  licence  required  for  killing  except  by  proprietor  of  warren 
or  occupier  of  lands,  88—85. 

penalty  for  killing  without  a  licence^  80, 81. 
no  cnmulatire  penalty  for,  183, 184. 

tenanto  may  anthonze  senranto  and  others  to  kill,  124. 

form  of  permission  (No.  19)*  .149. 

trespass  in  pursuit  of,  penalty,  155. 

licence  not  required  to  sell,  216. 

may  be  taken  or  killed  by  any  person  on  sea  bank  in  Lincoln- 
shire, 294. 

taking  in  warren  by  night,  294. 

by  day,  294. 

taking  on  other  land  by  night,  257. 

by  day,  154, 155. 

in  breeding  grounds,  45y  294. 

Constable, 

power  of,  19, 164.  . 

under  Poaching  Prevention  Act,  may  detain  and  search  per- 
son on  highway  suspected  of  having  trespassed  and  having 
game  and  neto,  &c.,  303, 
may  search  on  highway  carto  suspected  of  containing  game,  803. 
what  constables  may  exercise  this  power  in  Scotland,  304, 805. 
chief  memorial  of,  300, 478. 

CoNBTBUCTiyE  Entbt,  what  isy  157. 
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Conveyance  to  prison,  costs  of»  239. 

Conviction, 

form  of,  under  1  &  2  Will.  4,  c.  32  (No.  63).. 213,  2oh 

nnder  9  Geo.  4,  c.  69 ..274. 

under  Poaching  Frerention  Act  (No.  91).. 334. 

statement  of  offences  for  insertion  in,  see  FoBHS. 

to  be  returned  to  quarter  sessions,  245,  277,  287. 

not  to  be  quashed  for  want  of  form,  or  removed  by  certiorari,  2;K), 

276,  288,  814,  426. 
how  proved  on  second  offence  or  on  indictment  for  night  poaching, 

262,  277,  278. 
appeal  against.    See  Ajfpeal  agaitut  Conviction, 
enforcing,  238. 
form  of,  248,  261. 
proof  of,  262,  277,  278. 
mens  rea  not  necessary  for,  in  a  game  case,  160. 

Coot,  361. 

C0PTH0LD8,  rights  of  lord  over  enfranchised,  129. 

COBNISH  Chouoh,  348. 

Costs, 

may  be  imposed  on  defendants  on  conviction  before  justices  as  wcU 

as  on  dismissal  of  information,  237,  238. 
not  under  revenue  laws,  840. 
in  case  of  appeal  nnder  1  &  2  Will.  4,  c  d2,.249. 

under  Night  Foaching  Act,  276. 
under  Foachiug  Frevention  Act,  315. 
in  ftctioua  agidust  persons  acting  nnder  1  &  2  Will.  4,  c.  32, .  254. 
of  actions  for  trespass,  179. 
of  conveyance  of  persons  to  prison,  229. 
of  prosecution  under  Night  t*oaching  Acts,  273, 

COULTEBKEB,  843. 

Ck)ussiNO, 

of  hares,  licence  not  necessary  for,  88,  84, 
punishable  by  action  for  trespass,  173. 
of  deer  unlawfully  in  inclosed  grounds,  282. 

in  nninclosed  grounds,  281. 

Covenant  to  leave  estate  stocked  with  game,  142. 
Cbsspeb,  351* 

C^ROPS, 

setting  fire  to,  204. 
damage  to,  by  rabbits,  143. 

Cbossbill,  351« 
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CB0W17, 

forests,  48. 

rights  of,  as  to  forests,  127, 166. 

gamekeepen^  64, 167. 

appointment  of  keeper,  64. 

exemption  of,  from  licenoe  duties,  83. 

trespass  upon  forests  of,  166. 

may  pardon  for  non-payment  of  any  penalty,  246, 

Cuckoo,  861. 

CuMULATiYs  Penalties, 

for  offence  nnder  game  laws,  20, 21, 
penalty  nnder  1  &  2  Will.  4,  c.  32.  .138, 
imprisonment  on  two  or  more  conrictions,  288* 
remedy  nnder  Poaching  Prevention  Act,  300« 

CuBLSW,  351, 356. 

CuTTiKO  timber  to  injury  of  game,  146. 


Damaqe, 

done  by  gome  and  rabbits,  action  by  tenant  for,  against  landlord, 

141, 148,  144,  475, 
by  rabbito,  143. 

to  birds,  dogs,  beasts  and  animals  confined,  446, 450. 
done  in  sporting,  recoverable  by  action,  172, 174. 

Date  on  gnn  licence,  107. 

Day, 

nnder  1  &  2  Will.  4,  c.  33,  defined,  155, 167. 

of  committing  offence,  describmg  in  information,  234. 

Days, 

named  in  1  &  2  Will.  4,  c  32,  not  inclnsive,  56. 
on  which  game  may  not  be  killed,  11, 54, 

Dead  Game, 

when  taking  of  it  is  larceny,  36. 
property  in,  89. 
picking  np,  157. 

Dealeb  in  Gahe, 

provisions  as  to,  1  &  2  Will.  4,  c.  32,  as  to  dealing  in  game,  ex- 
tended to  Scotland  and  Ireland,  212. 
who  may  and  who  may  not  be  licensed  as  a,  208. 
mnst  bo  first  licensed  by  jastices  in  special  sessions,  208, 209. 
afterwards  by  excise,  213, 215. 

y5 
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Dealer  ik  GJ^Mi^^-conUnued* 

one  licence  for,  maj  be  tidLen  ont  by  partners,  21 1. 
dealing  withont  justices'  Ucenoe,  penalty  for,  214. 

excise  lioence,  penalty  for,  214. 
to  pnt  up  board,  209. 
not  patting  np  board,  penalty  for,  219. 
pntting  np  bcMird  at  mors  than  one  shop,  219. 
may  sell  game  by  a  serrant,  220, 221. 
or  for  another  licensed  dealer,  220,  221. 
season  for  buying  and  selling  game,  215,  216. 
for  having  possession  of  game,  216,  216. 
servant  o^  protected  from  penalties,  220,  221. 
cannot  bny  from  nnlicensed  persons,  219, 220. 
sale  by  person  other  than,  penalty  for,  70,  213,  214. 
list  of  hcensed,to  be  published,  215. 
sale  of  game  to,  by  certificated  persons,  69, 70. 
live  game,  217. 
forei^  game,  218. 

definition  of  game  for  purposes  of  dealing,  216. 
amount  of  licence  payable  by,  218. 
when  licence  becomes  void,  211. 

Dealing  dt  Game, 

by  licensed  dealer.    See  Dealer  in  Oame, 

by  persons  other  than  licensed  dealers,  69, 70,  226. 

bu^g  or  having  possession  of  game,  226. 

after  expiration  oi  season,  226. 

penalty  on  selling  without  licence,  227. 

on  certificated  person  selling  to  unlicensed,  69,  70,  227. 
^  on  buying  from  other  than  Ucensed  dealer,  229,  230. 
exception  as  to  innkeepers,  229, 
unlicensed  person  assuming  to  be  Hoensed,  230. 
special  sessions  to  be  held  for  licensing  persons  for,  208. 
licence  for  (Nos.  46,  47).. 222,  223. 

Dealing  In  foreign  game,  218, 219. 

Dean,  Forest  of,  127. 

Decots,  how  far  privileged  for  birds,  48,  51,  52. 

Deeb, 

excise  licence  necessaiy  to  kill,  78,  281. 

except  by  owner  or  occupier  of  inclosed  land,  or  by  hunting,  83. 

no  licence  necessary  to  sell,  3,  212. 

using  dog  to  kill  without  licence,  penalty  for,  80,  81. 

no  cumulative  penalty  for,  184. 

enactments  protecting,  281. 

unlawfully  coursing  in  inclosed  ground,  282. 

in  inclosed  forest,  282. 

in  unindosed  forest,  281. 
second  offence,  282. 
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poBseseion  of,  nnlawf alljr  taken,  283. 
search  warrant  may  be  granted  for,  284. 
bat  not  for  engmee  for  taking,  284. 
setting  engines  to  destroy,  284. 
pnlling  down  fences  where  deer  nsoally  kept,  284. 
keepers  of,  may  seize  gnns,  &c.  of  trespassers,  284,  285. 
penalty  on  resisting  keepers,  286. 
arrest  of  trespassers  in  pnrsnit  of,  286. 

Defendants, 

process  to  issue  to,  285« 
bailing,  235,  286. 
remanding,  285,  2*36. 
costs  payable  by,  287, 239. 

Definition  of  Game, 
differences  in  the,  4. 
in  1  &  2  WiU.  4,  c.  32.  .58,  54. 
in  Night  Poaching  Act,  267. 
in  Poaching  Prevention  Act,  802. 
nnder  27  &  28  Vict  c.  67«  .6. 
in  Revenne  Act,  77,  78. 
not  the  same  thronghont  the  United  Kbgdom,  3. 

Demand  for  production  of  licence, 
when  it  mnst  be  made,  d7,  98. 
game  licence,  96, 97. 
gnn  licence,  112, 113. 

Deputation  to  Gamekeepeb,  66. 

to  person  other  than  gamekeeper,  66,  67. 

in  Wales,  67. 

two  manors  inclnded  in  one,  68. 

form  of,  72. 

regutration  of,  69, 73. 

stamp  on,  72. 

Destbotino  Game, 
nnlawfnlly,  20, 192. 
at  night,  140. 

by  poisoned  grain,  192, 193, 196, 197. 
by  poisoned  flesh,  201. 
by  taking  eggs,  194. 

Devon,  time  of  killing  black  game  in,  66. 

Dismissal  of  information,  costs  on,  237. 

DiYEB,  343. 

Dog  Sfeabs, 
placing,  177. 
placing  baits  near,  177. 
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DOGB, 

licence  for,  68. 

penalty  for  nsing,  to  kill  gome  without  excise  licence,  80, 81, 

cnmnlatiTe  pendtj  nnder  1  &  2  Will.  4,  c.  d2..183, 

who  may  seize  sporting,  and  when,  64,  65, 

lord  of  manor  may  kill  those  seized,  65. 

of  trespasser  may  be  killed  in  a  free  wairen,  65. 

may  be  taken  wnen  hunting  deer,  285. 

aidmg  and  assbting  in  nsing,  to  kill  game,  86, 87. 

must  belong  to  the  licensed  person  sporting,  81,  82. 

trespass  by,  actionable,  174. 

stealing,  448. 

having  stolen  dog  or  skin  in  poascssion,  444. 

injuring  or  wonnding,  446. 

cormptly  taking  reward  for  stolen,  445. 

poisoning,  201. 

dottebel,  851,  856. 

Dove, 

killing,  wonnding  or  taking,  453. 
when  snhject  of  larceny,  41, 42. 

DBuaoiNO  animals,  204. 

Duck,  Wild.    Same  reference  as  Swan. 

DUNBIBD,  351, 856. 

DUNLIX,  351,  856. 

Duties, 

nnder  24  &  25  Vict.  c.  90,  on  licence  to  kill  game,  or  nsc  a  dog,  gun, 

&c  to  kill  game,  77,  78. 
nnder  24  &  25  Vict.  c.  90,  to  deal  in  game,  79. 
under  management  of  inland  reyenue,  80. 
on  gamekeepers'  licences,  78,  79. 
on  servants,  68. 
on  gun  licences,  107. 
stamp  on  appointment  as  gamekeeper,  72, 

on  letting  shooting,  150, 151. 
on  game  certificates  in  Ireland,  77. 


Egos, 

of  birds  of  game,  21, 104. 

destroying  in  nest,  4,  31, 194. 

taking  ont  of  nest,  194. 

having  possession  of,  194. 
of  partridges  and  pheasants,  grouse,  black  and  moor  game  within 
definition  of  game  in  the  Poaching  Prevention  Act,  5, 302, 
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of  swan,  wild  dack,  teftl  and  widgeon  protected  by  game  laws,  4, 194. 

of  partridges,  pheasants,  grouse,  qnail,  landrail,  moor  game,  heath 

game,  wild  dock  or  other  wild  fowl,  widgeon,  plover,  snipe,  4. 

EiDEB  Duck,  848. 

Enfobcino  CONVICnON,  246. 

Enfraxchised  Copyholds,  right  of  lord  orer,  129, 

ENonnB  FOB  taking  Game, 
what  is,  55. 

seizure  by  gamekeeper,  63, 64. 
nsing  without  licence,  penalty  for,  80,  81. 
nring  b^  night,  258. 
for  taking  or  Idlling  doer,  284. 

Enqland,  what  is  game  in,  3, 53, 54. 

Enter  and  be,  one  offence  only,  167,  261. 

Entby, 

actual,  157. 

constructiTe,  157, 

what  amounts  to,  261,  270. 

what  is  a  sufficient,  under  9  Geo.  4,  c.  69.  .261, 

Esteeatino  Recognizances,  249. 

Evidence, 

amount  of,  237. 

by  deposition,  of  offence  committed  before  summons  issued  under 

l&2Will.4,c.  82..241. 
of  informer  admissible  in  all  cases,  286. 
of  defendant  not  admissible  in  sumnuny  conyictions,  236,  237. 

or  on  criminal  proceedings,  286. 
of  exemption  or  exception  lies  on  defendant,  244. 
of  provious  oonriction  under  Night  Poaching  Act,  278. 

Larceny  Act,  287, 
of  fnen9  rea,  161,  237. 

Exceptions, 

from  licence  duties,  88. 

from  offences,  must  be  proved  by  defendant,  244. 

out  of  lease  of  sporting,  121. 

extent  of  exception  of  game,  122, 124, 125. 

Excise,  Couuissionebs  of, 

duties  on  licences  to  be  under  charge  of,  80. 

to  order  proceedings  for  shooting  without  licence,  337. 

instructions  to  the  officer  by,  22, 338. 
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Excise,  Comhissionebs  ov^eontinued, 
neglect  of  dnty  by  officers  of,  91. 
procednre  for  penalties  by,  336. 
.  Act^82. 

Exemption, 

from  licence  dnties,  83,  84. 
from  gon  licence,  108, 109. 

EXEBCIBE  of  right  of  shooting,  142, 167. 


False  description  or  address,  trespasser  giving,  may  be  arrested,  163. 

Pee  to  clerk  of  peace  for  registering  deputation,  69. 

Fence  to  deer  parks,  breaking  down,  penalty  for,  284. 

FiBE-ABMS  not  to  be  nsed  by  night  for  killing  game,  67, 140. 

Five  or  more  persons  trespassing,  156. 

nsing  violence,  165. 

Flesh,  poisoned,  201. 

Flycatchsb,  351. 

Food,  property  in  animals  fit  for,  39,  40, 451. 

Foreign  Gah e,  6. 

how  far  English  Acts  apply  to,  218. 
wild  fowl  recently  killed,  60,  357, 359. 

Forest, 

what  is  a,  81,  48. 

subject  may  have  a,  48. 

crown,  48. 

rights  of,  not  affected  by  1  &  2  Will.  4,  c.  32.  .120. 

appointment  of  officers  of,  48. 

trespassing  in  the  daytime,  163. 

by  five  or  more,  nsing  violence,  166. 
officers  of,  maj  take  game  from  trespassers,  163. 
stealing  deer  m  an  nninclosed  part  of,  281. 
an  inclosed  part  of,  282. 

Forester  may  seize  gnn,  dog,  &c.  of  persons  trespassing  where  deer 
kept,  286. 

Forfeiture, 

of  game  licence,  96,  211. 
of  gnn  licence,  114. 
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FOBUSy 

J^Oeneral  Farmi  in  Summary  Qmvietions.) 

information  under  1  Will;  4,  c.  82  (No.  60).  .250. 
snmmons  to  defendant  (Na  61) . .  261. 
warrant  on  disobedience  (No.  62).  .258. 
convictions  (No.  63). .243,  244,  251, 252. 
commitment  of  defendant  (No.  68a).  .262,  253. 
conyiction  nnder  9  Geo.  4,  c.  69.  .274. 

nnder  Poachine  Preyention  Act  (No.  91).  •334. 

under  Scotch  Trespass  Act,  898,  399. 

{Statements  for  deeeribvng  Offences  in  Summary  Omvietiens  in 

Inland,) 

killing  game  on  a  Sunday  (No.  1).  .61. 

using  a  dog,  &c  then  (Ma  2).  .61. 

killing,  &c.  birds  of  game  out  of  season  (No.  3).  .61,  G2. 

kilUng  wild  birds  (No.  4).  .62. 

kiUing  wild  fowl  (No.  5). .62. 

attempting  to  kill  a  sea  bird  (No.  6).  .62. 

killing  game,  &c.  without  CKcise  licence  (No.  9).  .102. 

<>^g  dog,  ^im,  &c.  without  licence  (No.  10).  .103. 

not  produomg  licence  to  gamekeeper  or  officer  of  inland  revenue, 

or  refusing  to  declare  name  (No.  11). .  108. 
using  a  gun  without  a  licence  (No.  16).  .116. 
where  gun  is  carried  in  two  parts  (No.  16). .  115. 
refusing  to  produce  gun  licence  on  demand  bj  officer  (No.  17) . .  115. 
occupier  taking  game  when  not  entitled  (No.  21).  .161. 
giving  permission  to  another  to  do  so  (No.  22).  .151. 
trespassing  in  pursuit  of  game  alone  (No.  26).  •  170. 
the  number  of  five  or  more  (No.  26).  .170. 
trespasser  refusing  to  tell  name  (No.  27) . .  170. 

giving  iliusoiy  description  (No.  28)..  171. 

continuing  or  returning  on  land  (No.  29). .  171. 

being  armed  and  using  violence  (No.  30).  .171. 

aiding  and  abetting  offender  (No.  81). .  172. 

trespass  in  her  Majesty's  forests  (No.  32). .  172. 
killing,  &C.  game  without  licence,  cumulative  penalty  (No.  86)  ..191. 
using  dog,  snare,  &c.  to  take  game  (No.  87).  •  191. 
officers  in  Uie  armj^  or  navy  taking  game,  fisliy  &c.  (No.  88).  .191. 
laying  poison  to  kill  game  (No.  89). .  196. 
taking  eggs  or  destroying  them  in  the  nest  (No.  40).  .195. 
having  possession  of  eggs  (No.  41).  .195. 
selling  poisoned  grain  (No.  42) ..205. 
sowing  poisoned  grain  (No.  48).  .205. 
placing  poisoned  flesh  in  fields  (No.  46).  .200. 
dealer  in  game  dealing  therein  before  having  obtained  excise  licence 

(No.  48).. 224. 
selling  or  having  possession  of  game  ten  days  after  season  has 

ezpiiiBd(No.49)».224. 
bujfing  from  an  uncertificated  or  unlicensed  person  (No.  50).  .224. 
aeUing  game  without  board  up  (No.  5]).  .224. 
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affixing  board  to  more  than  one  honae  (No.  52)«*22o. 

selling  at  any  other  place  (No.  63).  .225. 

unlicensed  person  buying  or  selling  birds  of  game  ten  days  after 

lawfnl  time  (No.  54).. 231. 
unlicensed  person  having  possession  o{  same  after  forty  day-s 

(No.  65).. 231. 
nnoertificated  or  unlicensed  person  selling  (No.  56). .231. 
certificated  person  selling  to  an  unlicens^  person  (No.  57)*  •232. 
buying  from  an  unlicensed  person  (No.  58).  .282. 
unlicensed  person  assuming  to  be  licensed  to  deal  (No.  59). .232. 
taking  or  destroying  game  or  rabbits  by  night  on  land  C^o.  64)  •  •  278. 

on  a  public  road  ([No.  65).  .279. 
entering  on  land  by  ni^ht  to  destroy  same  (Na  66)  ••279. 
coursing  deer  in  an  nnmclosed  place  ^No.  70).  .289. 
complaint  and  search  warrant  tot  venison  (Nos.  78, 74).  •290* 
offence  of  having  possession  of  same  (Na  76).  .291. 
complaint  and  summons  against  persons  through  whom  venison 

passed  (Nos.  76,  77, 78).  .291. 
setting  engines  for  deer  (No.  79).  •292. 
destroying  fences  of  land  where  deer  kept  (No.  80).  .292. 
killing  hares  and  conies  in  warren  by  day  (No.  83).  .298. 
setting  engines  for  taking  same  (No.  84)*  .298. 

(Poaching  Prevention  Act.) 

having  possesnon  of  game,  gun,  &c.  (Nos.  86,  87).  .831, 332. 

the  like  with  a  cart  (Nos.  88, 89). .338. 
notice  of  pett}'  sessions  (No.  90).  .333. 
special  convictton  (No.  91). .834. 
commitment  (No.  92).. 335. 
direction  to  constable  to  sell  game  (No.  93).  .335. 

{Sea  Birds,  Wild  Birds  and  Wild  Ibwl  Acts.) 

having  a  sea  bird  in  possession  out  of  season  (No.  94).  .363. 
giving  an  nntme  name  and  place  of  abode  (No.  95) . .  364. 
killinff  wild  birds  out  of  season,  second  offence  (No.  96).  .364. 
exposing  or  offering  for  sale  wild  birds  out  of  season  (No.  97)  •  •  364. 
giving  an  untrue  name  and  place  of  abode  (No.  98).. 364. 
killing  wild  fowl  during  vaned  close  time  (No.  99) .  .365. 
having  wild  fowl  in  possession  during  dose  time  (No.  100). .365. 
person  offending  giving  nntme  name  and  place  of  abode  (Na  101) 

•  •365. 
form  of  conviction  (No.  102). .865. 
stealing  a  dog  (No.  103).. 448. 
complaint  for  and  search  warrant  for  stolen  dog  (Nos.  104, 104<i) 

..448. 
having  possession  of  stolen  dog  (No.  105)*  .448. 
conviction  (Nos.  106, 107).. 449. 
commitments  (No.  108).  .449. 

killing  or  maiming  dogs  or  other  animala  (No.  112)  ..440. 
stealing  beast  or  bird  not  the  subject  of  larceny  at  common  law 

(No.  113)..  454. 
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FOBMS — eontiiVHei, 

compUunt  and  Bearch  warrant  for  stolen  bird  (Kos.  115, 115a) . .  434. 

having  poesession  of  eame  (No.  116). .455. 

haying  posBession  of  stolen  bird,  &c.,  second  offence  (No.  1 17)  •  •  455. 

killing  house  doves  or  pigeons  (No.  118).  .455. 

conviction  and  commitment  (No.  11 9). .456. 

iStatemenU/or  describing  offences  which  are  indictable,) 

settadg  firo  to  croixi  or  heath,  wood,  &c.  (No.  44).  .206. 

taking  or  destroying  game  or  rabbits  bv  night  on  land  or  road 

(No.  67).. 279. 
offenders  assaulting  gamekeeper  with  gnn  (Na  68).. 280. 
three  or  more  entering  land  by  night,  one  being  armed  (No.  69) .  • 

280. 
coursing  deer  in  an  nninclosed  place,  second  offence  (No.  71)  •  •290. 

in  an  inclosed  place  (No.  72). .290. 
trespassers  assaulting  deer-keepers  (No.  81).. 292. 
kilhng  hares  or  conies  in  wanen  by  night  (No.  82).  .298. 
stealing  or  having  in  possession  stolen  dog,  second  offence  (No. 

110)..  449. 
corruptly  takiq^  reward  as  to  stolen  dog  (No.  111).  .449. 
killing  or  maimmg  dog,  &c.,  second  offence  (No.  113).  •  449. 

{Licences,) 

licence  to  kill  ^ame  (No.  12).  •  104. 
gamekeeper's  hcence  to  kill  game  (No.  13) . .  105. 
endorsement  thereon  on  change  of  keeper  (No.  14).  .105. 
justices'  licence  to  deal  in  game  (No.  445)  ••222. 
excise  licence  to  dealer  (No.  47}.. 223. 

(^Otlier  JSbrms,) 

appointment  or  deputation  of  a  gamekeeper  (No.  7)«  •  72. 
certificate  by  clerk  of  peace  of  registration  (No.  8) .  .73. 
permission  by  owner  or  occupier  to  shoot  over  lands  (No.  18)  •• 

148. 
direction  or  permission  by  a  tenant  to  a  person  to  kill  rabbits 

(No.  19)..  149. 
agreement,  letting  right  of  sporting  (No.  20) . .  149. 
authority  to  kill  hares  and  certificate  of  registration  (No.  23). .  151. 
revocation  of  authority  (No.  24)..  152. 
general  notice  not  to  trespass  (Nos.  38,  34) . .  180. 
notice  to  particular  person  not  to  trespass  (No.  35)  •  •  180, 

roRMs,  Book  of,  138. 

FoxHumriNO  not  punishable  before  justice,  but  by  action,  173, 174. 

Fbanchise,  31. 

« 

Free  Chase,  31. 
what  is  a,  49. 
beasts  of,  49. 
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Fbee  Wabbek, 

what  ifl  a,  27,  31, 46. 
beasts  of,  47. 

its  privileges  as  to  game,  40,  47. 
right  of  owner  of,  47,  48. 

right  of,  not  affected  b j  1  &  2  WiU.  4,  c  32.  .120, 121. 
trespass  provisions  of  1  &  2  Will.  4,  c.  32,  do  not  apply  to  poraon 
claiming  a  right  of,  167. 
nor  to  the  gamekeepers  appointed  for  the  Umits  of,  167. 
person  having  a  right  of,  may  seize  dogs  of  or  sue  trespasserB, 
66, 169. 
or  night  poachers,  263. 

TULMAB,  843. 

Ftjbzb,  setting  fire  to,  a  felony,  204,  385, 435. 

Gave,  definition  of,  in  Day  Poaching  Act,  52, 63. 

in  Night  FoacUng  Act,  267. 

in  PcMichingPrevention  Act,  302. 

in  24  &  26  Vict.  c.  90.  .77, 78, 79. 

\SL  Scotland,  8,  867—371. 

in  Ireland,  3, 408,  409. 
what  is  to  be  deemed,  thron^hont  the  United  Kingdom,  212.* 
English  definition  imported  into  Scotland  by  Gkmie  licence  Act,  79. 

by  Night  Poaching  Acty  4, 258. 
seasons  luid  days  of  sporting,  12, 63, 66,  377, 417. 
killing,  oat  of  season,  11, 66. 
the  excise  licence  to  kill,  74 
who  has  the  right  to  the,  116. 

as  between  owner  and  trespasser,  26, 27. 
as  between  landlord  and  tenant,  117 — 119. 
whose  property  is  game  at  common  law,  26. 
right  of  property  in,  6,  24. 
qualified  property  in,  recognized,  25. 
how  property  in,  acquired,  26. 

ratume  toli,  26. 

per  indu^riam,  29. 

propter  impotentiam,  80. 

ratione  privilegii,  31. 
not  subject  of  larceny,  26. 
killine  without  licence,  80, 81. 
cumuLitive,  penalty  for,  183. 
trespassine  in  search  or  pursuit  of,  165. 
may  be  talen  from  trespassers  on  demand,  18, 168. 
'  seizure  of,  by  gamekeeper,  66, 169. 
laying  poison  to  kill,  140, 192. 
destroying,  taking  or  having  eggs  of  birds  of,  194.* 
destroying  by  night,  on  land,  268. 

on  road,  267. 
licence  to  deal  in.    See  Dealer;  Sale  of  Game.  . 
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GAMXf^-eonHnued, 

certificAtD  to  kill,  snbititiited  for  lioenoe,  2, 74, 88« 
property  qnalification  to  kill,  in  Scotland,  372. 

in  Ireland,  409, 410, 
killing  ont  o£  Beaflon»  penalty  for,  11,  56»  66. 
not  to  be  killed  on  Sunday  or  Christmas  Day,  64. 
not  to  be  killed  by  night  with  fire-arms,  67, 65, 140. 
reserration  of,  in  lease,  117, 119. 

effect  of,  121, 125. 
landlord  may  authorize  person  to  kill,  122. 
reserration  of,  not  affected  by  11  &  12  Vict  c.^.«141. 
engine  for  killing,  what  is,  55, 
tuning  down,  141. 

effect  of  corenant  to  leare  estate  stocked  with,  142. 
action  for  damage  done  by,  148. 

for  keeinng  ezce8si?e  quantity,  144. 
unlawfully  tafdng  by  day,  182. 
killing  without  a  oertificf^,  18S. 
what  constitutes  offence  of,  184.    . 
"    injuring^  192. 

dead,  larceny  of,  86. 

trespass  in  pursuit  of,  not  within  Larceny  Act,  88. 

GahbLaws, 

introduction  upon,  throughout  the  United  Kingdom,  1—23. 
committee  of  House  df  Commons  report  on,  471— 47G, 
suggestions  for  amending,  Mr.  Oke's,  476—478. 

Gamu  Licences  Act,  2»  74. 

Gavekeepeb, 

who  may  appoint,  14, 63,  67. 

how  appointment  made,  64. 

in  Wales,  regulations  as  to  appointment  of,  67. 

appointment  of,  to  be  registered  with  clerk  of  the  peace,  69, 73, 

lo^  of  manors  may  grant  deputation,  66. 

crown,  64. 

powers  of,  14, 16,  65,  66. 

within  a  manor,  64. 
seizure  of  game,  &c.  by,  65, 169. 

of  dogs,  nets  and  engines  by,  64,  65,  66. 
authority  of,  confined  to  manor,  64. 
when  may  take  game  from  trespassers,  169. 
may  demand  prmluction  of  licence,  name,  &c.  from  trespassers,  96, 

164. 
may  appreheud  them  In  default,  164. 
may  apprehend  night  poachers  without  warrant,  268,  264. 
penalty  on  night  poachers  assaulting,  263,  264. 
tax  on  a  senrant,  ^3. 
licence  of,  9, 15, 68. 
price- of  licences  of,  78, 79. 


oOO  Index. 

mast  ha?e  excise  licenoe  to  kill  game  within  manor,  89» 

and  ont  of  manor,  89,  90. 

most  have  ZL  licence  if  to  sell  game,  70. 

licence  may  be  renewed  on  change  of,  69, 90, 91* 

slander  of,  71. 

form  of  appointment  of,  72. 

certificate  of  clerk  of  pence  of  registration,  73. 

(.tANNET,  343. 

GODWIT,  861,  836. 

GOLDEN-CBESTED  WREN,  351. 

Goldfinch,  351. 

GORBB, 

setting  fire  to,  felony,  204. 
Scotland,  moirbam,  885« 
Ireland,  moirbam,  485. 

Grain, 

poisoned  seed  or  meal,  197. 

selling  or  exposing  for  sale,  197, 198. 

sowing  or  placing  on  gionnd  or  other  exposed  place,  198, 199. 

penalty  nnder  Game  Act,  192. 

nnder  Poisoned  Grain  Act,  199, 

(jBAirriNG  deputations,  66, 67. 

Gbebe,  343. 

Greenshank,  851,  356, 

Greyhound.    See  Hound, 

Grosbeak  or  Hawfinch,  351« 

Grouse, 

not  birds  of  warren,  47. 

times  for  killing,  56.    See  references  nnder  Black  Game, 

Guillemot,  343. 

Gull,  843. 

Gun, 

daty  on  nsing,  to  kill  game,  77,  78. 

using,  to  kill  game  by  nnlicensed  person,  80, 81. 

may  be  seized  by  gamekeeper  from  trespasser  on  manor,  64,  65. 

uang,  at  night  to  kill  game  or  rabbity  140, 272, 294. 

Gun  Licence  Act,  8, 106, 
definition  of  gnn,  106. 

licence  to  be  nnder  Inland  ReTenae  Commissioners,  106. 
penalty  for  nsing  or  carrying  a  gan  without  licence,  108. 


Index.  501 

Gim  Licence  Km^-^cantinmed. 
exceptions  fioni  penalty,  106. 

floldieny  sailors  or  Tolnnteers,  108. 

perBons  holding  game  licence,  108. 

senrant  of  perKm  hating  game  licence,  108. 

oocopier  kOling  yermin,  109. 

gunsmith  or  serrant  in  conne  of  trade,  101). 

carrier,  109. 
register  of  gmi  licences,  107. 
who  mapr  ii^ect,  108. 
mitigation  of  penalty  under,  112. 

ffon  carried  in  two  parts,  each  person  liable  to  penalty,  1 12. 
ucence  to  be  prodaced  on  demand,  112. 
penalty  for  non-prodnction,  112, 113. 

mland  rcTenne  officer  may  enter  on  lands  to  demand  licence,  114. 
licence  Toid  on  conriction  for  game  trespass,  114. 
act  not  to  affect  any  other  act  reqninng  authority  to  keep  firc- 

armi^  114. 
forms  under,  115. 

GuKSHiTH  or  servant,  exception  in  fayonr  of,  under  Gun  Licence 
Act,109« 

Habd  Labotjb,  power  to  giro  or  not,  246. 

HABB8, 

within  definition  of  game,  3,  293. 

no  season  for  taking  or  killing,  14,  55,  298. 

owner  or  occupier  may  kill,  without  a  licence,  293. 

may  authorize  others  to  do  so  for  a  limited  time,  13G. 

autnoiity  must  be  registered  with  clerk  of  magistrates,  137. 

form  of  authority,  151. 

may  reyoke  authority,  138. 

form  of  reyocation,  152. 

killing,  iu  warrens  or  breeding  grounds  by  night,  204. 

by  dny,  45, 294. 
no  licence  required  for  hunting,  83. 

for  coursing,  85,  86. 
searching  for  a  hare,  qneiy  if  penalty  for.  168. 

Hawfinch  or  Gbosbbak,  351. 

Hawkbb,  437, 

Hawks,  property  in,  41. 

Heabino, 

in  snmmaiy  procedure  for  penalties,  236. 
ex  parte,  when  allowed,  286. 

Heath, 

setting  flro  to,  felony,  204. 
Scotland,  mnirDum,  885. 
Ireland,  muirbnm,  435. 
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Heath  Fowl.    See  Heath  or  Moor  Game, 

Heath  ob  Moob  Game,  • 

no  close  time  for,  in  England.  12,  65,  56. 
See  same  references  as  Black  Game. 

HEDas  Sfabbows,  851. 

HlGGLEBS, 

having  possession  of  game,  19,  437,  438. 
not  to  he  licensed  to  deal  in  game,  208. 

Highway, 

poaching  on,  bj  daj,  158. 

by  night,  267. 
poacher  maj  be  apprehended  by  constable  on,  820. 

mnst  be  round  on,  nnder  Poaching  Pre?ention  Act,  821. 
finding  game  on,  158. 

lIiBEB  OF  Shooting.    See  Renter, 

HOUKDS, 

licence  for,  63. 

persons  may  hunt  hares  with,  withont  taking  onta  licenee  to  kill 

game,  88,  85,  86. 
persons  banting  with,  and  in  fresh  pnrsnit  of  hares,  not  liable  to 

oonyiction  for  trespass,  167, 168. 
but  liable  to  action,  173. 
nsed  for  banting  deer,  285. 
qnalification  for  keeping,  in  Ireland,  410. 

House,  person  carrying  or  using  gan  in,  not  liable  to  gon  licence,  108. 

HoTTSE  OF  Commons,  Beport  of  Committee  of  1846  on  Game  Laws, 
471—476. 

Hunteb, 

when  entitled  to  game  he  captnros,  26,  27. 
when  liable  to  addon  for  trespass,  173, 174. 

Hunting, 

when  not  a  trespass  pnnishable  snmmarily,  173, 174. 
with  hounds  not  require  a  licence,  83. 
trespass  provisions  do  not  apply  tO|  167. 
Scotch  law,  393, 404. 
Irish  hiw,  483. 


Impbisonment,  238. 

scale  of,  245.    See  Commitment, 

Inclosed  Lands,  occupier  of,  may  kill  hares  withont  certificate!  136. 

Inclosed  part  of  forest,  stealing  deer  in,  282, 
ground,  stealing  deer  in,  282. 
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Inclosube, 

rights  of  lards  of  ma^on  on,  51, 129. 
OTer  sheep  gates  on,  130. 
on,  are  nnder  a  private  act,  131. 

Inclobubb  CoHiassiQiTEBS,  power  of,  133. 

iNDElOnTT, 

to  witnesses,  201. 
to  informer,  201,  229. 

INSICTJIBLE  Offence,  prooedore  on,  204, 288. 

INDICTTMEMT, 

for  sabseqnent  offence  nnder  Night  Poaching  Act,  273,  279. 

nnder  La^ny  Act,  &%. 
nnder  Malidons  Injuries  Act,  204. 

Infobmation, 

for  offence  under  1  &  2  Will.  4,  c.  32, .211. 
to  be  laid  witiiin  three  months,  240. 
when  on  oath,  241. 
form  of  (No.  64) . .  250. 
deposition  of  offence,  241. 
may  be  laid  by  any  person,  162. 

not  necessarilr  occupier  of  lands,  162. 
nnder  Night  Poaching  Act.  must  be  laid  within  six  months,  278. 
under  Poaching  Pre?ention  Act,  mnst  be  laid  by  constable  within 

three  montlu,  827. 
under  rerenae  laws,  mnst  be  laid  by  excise  officer,  337. 
nnder  Gun  Licence  Act,  109. 
hearing  of  information,  236. 
dismissal  of,  237. 
costs  on,  237. 

INFOBMEB, 

indemnified  in  prosecution  for  buying  and  selling  game  unhiwf nlly, 

229. 
nnder  Poisoned  Grain  Act,  201. 
competent  to  prove  offence  in  all  cases,  286, 241. 
usually  gives  evidence,  241. 
entitled  to  half  penalties  under  1  &  2  Will.  4,  c.  32.  .239. 

INJTTBING  Game,  205, 446. 

Inland  BEVEinJE  Cases,  22, 836. 

Inland  Revenue  Commisbionebs, 
game  licences  under  control  of,  80. 
gun  licences  under  control  of,  106. 
alone  can  institute  proceedings,  98,  337. 

Inland  Bevenue  Officebs  may  enter  land  to  demand  gun  licence,  lli» 
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Inkkeepeb, 

maj  not  be  lioensed  to  deal  in  game,  208« 
may  sell  game  to  gaests,  229. 

Inspection  of  regbter  of  gon  licences,  108. 

of  Ucensed  person,  215. 

IHELAND, 

exclnsiTe  proYisions  as  to  game  licences  in,  98 

what  chapters  of  English  law  apply  to,  407. 

what  is  ^me  in,  and  the  proper^  in  it,  408,  409. 

the  qnalifications  to  kill  game  and  keep  dogs,  and  the  penalties 

for  want  of  qnalification,  409 — 415. 
landlord  and  tenant's  right  to  game,  415, 
of  gamekeepers  and  their  powers  in,  416 — 417. 
the  seasons  for  sporting  in,  417 — 425. 
unlawfully  killing,  &c  game,  deer,  &c.  in,  425—432. 
trespassers  in  pnrsnit  of  game,  &c.  in,  432--435. 
mnirbnm  or  destroying  game,  &c.  in,  435,  436, 
dealing  in  and  unlawful  possession  of  game  in,  43G — 440. 
tabular  list  of  penalties  for  offences  in,  440—442, 


JonTT  Offence,  whether  each  offender  liable  to  full  penalty,  18G,  187. 

JlTBIBDICnON, 

of  justices  ousted  by  claim  of  right,  159. 

of  sheriff  in  Scotland  under  9  Geo.  4,  c.  69.  ,278. 

under  Poaching  PreTention  Act,  829. 
of  constable  under  Poaching  PreTention  Act,  306, 307. 

Justices, 

in  special  sessions  to  grant  licences  to  deal  in  game,  208. 
notice  to,  of  session  for  granting  game  licences,  210. 
proceedings  for  penalties  before, 

under  1  &  2  Will.  4,  c,  32. .240. 

under  Larceny  Act,  286—289. 

under  Night  Poaching  Act,.  272—278. 

under  Poachiuff  PreTention  Act,  326 — 331, 

under  reTennelaws,  336—842. 
ap])eal  from,  239,  248. 

jurisdiction  of,  ousted  by  claim  of  right,  159. 
may  decide  if  claim  hondfide,  159. 
disqualification  of,  in  excise  cases,  339. 
definition  of,  under  Poaching  PreTention  Act,  302. 
jurisdiction  of,  under,  803. 
requisite  for  jurisdiction,  321, 

Keepeb.    See  Gamekeeper, 

Keepebs  of  Deeb,  enactments  protcctmg,  285. 
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Killing  Gamb, 

out  of  aeason,  11,  55,  56. 
withoat  a  certificate,  80, 81, 183. 
penalty  for,  81. 
cumnlatiTC  penalty  for,  188. 
hares,  137. 

KlXOFIBHEB,  d51« 

KiTTIWAKE,  313. 


Lakdlobd, 

when  entitled  to  game  at  commoB  law,  26, 27. 
under  1  &  2  Will.  4,  c.  32.. 110, 117, 119. 
may  anthorize  person  to  kill  game  when  reserred  to  him,  122. 
may  demand  licences  of  peiiBons  trespassing  by  day,  9G. 
may  arrest  trespassers  by  night,  263. 
may  take  game  from  trespassers,  168, 
may  kill  hares  without  a  licence,  136. 
may  anthorize  others  to  do  so  withont  a  licence,  136, 137. 
form  of  anthorization  (No.  23) . .  151. 

Landlord  and  Tenant,  enactments  as  to,  116. 

Landrail, 

not  within  English  definition  of  game,  3, 53, 54. 

but  is  ^me  in  Irehind,  3,  4. 
times  for  killing,  351. 

taking,  or  nsing  dogs  to  take,  withont  licence,  77,  78. 
no  cnmnlatlTC  penalty  for,  184; 
relatiTe  rights  of  landlord  and  tenant  as  to,  123, 124. 
trespassing  in  search  or  pnrsoit  of,  155. 
included  in  Wild  Birds  Act,  851. 

Lapwing,  351, 856. 

Labcent, 

game  not  the  snbject  of,  25. 

game,  how  far  property  for  the  purposes  of,  82. 

of  dead  game,  36. 

of  reclaimed  game,  89. 

trespass  in  pursnit  of  ^me  not  within  the  Larceny  Act,  88. 

of  lire  game  reduced  into  possession,  39. 

of  swans,  42. 

of  deer,  44, 45,  281,  282. 

of  dogs,  40,  443. 

Leases, 

landlords'  and  tenants'  rights  under,  119, 
existing  before  1  &  2  WiU.  4,  c.  32. .  116. 
subsequent  leases,  120. 
O.  Z 
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]  ^£  ABES — continued, 

of  shootings,  122, 145. 
must  be  by  deed,  118, 148. 
form  of,  149. 
stamp  on,  150, 151. 

Leave  and  Licence, 

to  shoot  over  manor  or  lands  must  be  bj  deed  nnder  seal,  118, 148. 

forms  of,  148, 149. 

agreement  for  letting  shooting,  149. 

stamp  on,  150, 1 51. 

of  occupier  no  defence  if  landlord  has  right  of  sporting,  128, 124. 

Lessee  of  Shootings,  rights  of,  143, 146. 

Lkssob  of  Shootinqs,  rights  of,  148, 146. 
doing  acts  to  prejudice  tenant,  145. 
cutting  timber,  146. 

Liabilities  of  tenant,  16, 117, 119. 

Licence, 

substituted  for  a  game  certificate  in  England  and  Scotland,  2, 88. 

granted  by  excise,  how,  9, 80. 

duties  on,  78, 79. 

to  gamekeeper,  78,  79. 

necessary  for  persons  generally,  though  entitled  to  game,  116. 

persons  exempted  from  taking  out,  83. 

royal  family,  83. 

crown  gamekeeper,  83. 

aiding  licensed  persons^  84. 

killing  hares,  84. 
not  requireid  for — 

taking  woodcocks  and  snipes  in  nets,  83. 

destroying  conies,  83. 

coursing  hares,  83. 

hunting  deer,  83. 

killing  deer  in  inclosed  lands  by  owner,  83. 
in  force  through  the  United  Kingdom,  10,  94. 
forfeited  on  con?iction  for  trespass,  8, 95. 
gamekeeper's  autiiority  under,  9,  63, 96. 
indorsement  made  on,  on  change  of  gamekeeper,  90,  91. 
formof  (No.  14)..105. 
may  be  demanded  from  trespassers,  96. 

penalty  on  refusal,  97. 
killing  game  without,  80, 183.  • 

penalty  for,  80, 183. 
no  surcharge  of  du^  now,  74. 
colour  of  paper  of,  8. 
time  for  expiration  of,  78, 93. 
duration  of,  93. 
form  of  (No.  12, 13).  .104, 105. 
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Licence — continued* 

from  whom  obtaixiable,  98. 

penonal  applicfttion  for,  not  neceraaiy,  93. 

prodnction  of,  9G. 

refaaal  to  prodnoe,  and  penalty  for,  97. 

ezdmiye  provision  as  to  Ireland  rdativo  to,  98, 

for  dealing  in  game,  79, 207. 

only  person  haying  SZ.- licence  can  sell  game,  96. 

gamekeeper  requires  separate  licence  for  each  manor,  69, 

two  necessary  for  dealing  in  game,  11,  208,  213. 

special  sessioiiB  for  granting,  208. 

how  long  in  force,  .^)9. 

when  Toid,  211. 

forfeited  on  conviction,  211. 

new,  may  be  applied  for,  211. 

to  whom  to  be  granted,  208, 215. 

excepted  persons,  208. 

provisions  as  to,  apply  thronghont  the  United  Kingdom,  211. 

dealing  in  game  witlioat,  penalty  for,  214,  227. 

for  deueiB  and  other  persons,  227. 

list  of  persons  taking  ont,  to  kill  game,  94. 

list  of  persons  taking  ont^  to  deal  in  game,  215. 

to  kill  deer,  11,  77,  281. 

for  dogs,  10,  68. 

gnn,  106. 

forfeiture  of,  110.    See  Chin  Licence  Act, 

Licensed  Dealebs  in  Game, 

may  bny  from  certificated  persons,  70, 227. 

list  of,  to  be  published,  215. 

servant  of,  buying  and  selling  game,  220,  221. 

Licensed  Pebsons, 

list  of  persons  licensed  to  kill  ^^ame,  94. 

to  deal  m  game,  215. 
persons  assisting  to  kill  game  not  liable  to  duty,  86,  87. 

Limitation, 

of  time  for  proceeding  under  1  &  2  Will.  4,  c.  .32.  .240. 

under  9  Qeo.  4,  c.  69.  .272. 

under  Poaching  Prevention  Act,  327. 

under  Larceny  Act,  286. 

under  excise  laws,  338. 
how  time  computed,  255. 

LINCOLNSHIBE,  killing  rabbits  on  sea-banks  in,  no  offence,  294. 

Lists, 

of  persons  licensed  to  kill  ^ame  to  be  published,  94. 

to  deal  in  game  to  be  published,  215. 
of  gim  licences  to  be  published,  107, 108. 

z2 
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Live  Game, 

possettdon  of,  dariDg  close  time,  216, 217. 
in  Scotland,  381. 
larceny  of,  39,  40. 

Localities,  privileged,  46, 51. 

Loon,  343. 

Lord  of  Mahob, 

has  no  peculiar  right  to  game  oyer  other  landowners,  51. 
righto  not  affected  bj  1  &  2  Will.  4,  c.  32. .  120. 

no  additional  powers  given  to,  by,  126. 
lord  inclodes  lady  of  a  manor,  64. 
rights  of,  6,  29,  51. 
may  appoint  gamekeepers,  68. 

giant  deputations,  66. 
cannot  delegate  powers,  64. 
baft  the  game  on  wastes,  128. 

and  the  landH  of  manor,  whether  inclosed  or  nninclosed,  50, 51. 
under  Copyhold  Acts,  if  entitled  to  free  warren,  129. 

rights  over  wastes,  128, 129, 

rights  on  an  inclosuie,  129. 

under  prirate  inclosnre  acts,  131. 

rights  over  cattle  and  sheep-gates,  128,  ISO. 
may  be  sued  as  a  trespasser  out  of  a  manor,  129. 
cannot  be  summarily  convicted  for  trespatt,  196,'  IC7. 
may  authorize  licensed  person  to  kill  game  on  wastes,  66,  67. 
may  apprehend  trespassers  in  daytime,  163. 
may  demand  licence  and  names  of  trespassers,  96. 
may  apprehend  trespassers  at  night,  263. 
may  maintain  action  against  trespassers  on  land,  174. 
may  be  sued  for  keeping  up  too  great  a  head  of  game  on  wastes,  296. 
may  kill  dogs,  65. 
may  seize  guns,  nets,  &c.,  64,  65. 


Mallabd,  351,  856. 

Man  Tbap,  prohibition  from  setting  out  of  doors,  175. 

Manor, 

definition  of,  6,  29,  50. 
rights  of  lord  o^  61. 
wastes  of,  51, 128. 
indosures  of  wastes  of,  51, 129. 

Sower  of  lord  of,  as  to  gamekeepers,  64. 
efinition  of  lord  of  a,  64 
can  two  be  included  in  one  deputation,  68. 
separate  licences  mnst  be  taken  out  for  each,  69. 

Mabins  Mxttint  Act,  prorision  in,  as  to  oflBcers  illegally  killing 
game,  190. 
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Married  Women  liable  for  offences  against  game  laws,  285. 
Marrot,  343. 
Martin,  851. 

Mastbr,  how  ifar  liable  for  servant's  acts,  231,  222. 

Meal,  poisoned,  prohibition  of  placing,  198. 
penalty  for,  199. 

Mens  rea,  not  necessary  for  a  oonyiction  in  game  cases,  160,  287. 
Merganser,  843. 

Mew  or  breediko  Place, 

stealing  game  from,  larceny,  89. 

who  may  keep  birds  of  game  there  in  close  time,  217,  227,  881. 

Minors  liable  for  offences  against  the  game  laws,  285. 

Mitigation  of  penalties,  110, 840. 

Modes  of  acquiring  property  in  game,  26. 

Month,  how  cpmpntod,  255. 

Moor  Game, 

no  close  time  for,  in  England,  12,  55,  56. 
Same  references  as  Black  Game. 

Moor  or  Water  Hen,  351. 

MuiRBURN,  385, 485. 

Mttrre,  343» 

Mutiny  Acts,  provision  in,  as  to  killing  game  illegally,  189. 

Negative,  prosecntor  not  reqoired  to  prove  a,  244. 

Nest,  destroying  eggs  of  game,  swan,  wild  dnck,  teal  or  widgeon  in,  or 
taking  out  of  the,  penalty,  194. 

Net, 

using  on  Sunday  or  Christmas-day  to  take  game,  54, 

by  person  not  having  a  licence,  80, 183. 

by  night,  258. 
may  ho  seized  by  gamekeeper  and  destroyed,  65* 

New  Forest,  close  time  for  black  game  in,  55. 

Night, 

definition  of,  140, 169,  256. 

apprehension  of  offenders  by,  268. 

taking  game  from  trespasflers  by,  263. 

poachmg,  22, 256. 

game  not  to  be  killed  by  firearms  during,  57,'140. 
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KiGHTINOALE,  Sul. 

Night  JAB,  351. 

Night  Poaching  Act, 

imports  English  dofinition  of  game  into  Scotland,  4.    See  Poaeh 
ing  at  Night, 

NoBFOLK,  close  time  for  snipe  in,  361. 

Nobthumbebland,  close  time  for  sea  birds  in,  346. 

Notices, 

to  be  pat  up  as  to  spring  gnns  being  placed  on  the  gronnd,  176. 

not  to  trespass  on  lands  should  be  gi?en  before  action,  179. 

form  of,  180, 181. 

of  action  under  1  &  2  Will.  4,  c.  32 . .  255. 

to  justices  of  sessions  for  granting  licences  to  deal  in  game,  210. 

of  appeal  against  conviction, 

under  1  &  2  WUl.  4,  c.  32.  .248,  249. 

under  Larceny  Act,  288. 

under  Night  Poaching  Act,  275,  276. 

under  Poaching  Prevention  Act,  314,  815. 

under  revenue  laws,  341. 

Nuthatch,  351. 


OCCUPIEB, 

rights  of,  6, 117, 119. 

maj  kill  rabbits  without  excise  licence  and  authorize  others  to 

do  so,  83. 
when  entitled  to  game  as  between  himself  and  landlord,  119,  120. 
may  authorize  o^ers  to  kill  hares,  136. 
killing  game  or  authorizing  othcia  to  do  so  when  not  entitled^ 

penalty,  21,  22,  123. 
may  demand  from  trespasser  production  of   licence  and  require 

the  name,  96,  97. 
may  take  game  from  trespassers,  168, 169. 
may  apprehend  night  poachers  without  wanant,  263. 
mav  kill  hares  without  licence,  135, 136. 
right  of,  as  to  woodcocks,  snipes,  &c.,  43, 124. 
game  transferred  to,  by  1  &  2  Will.  4,  c.  82,  s.  7..  124. 
separate  penalty  in  respect  of  each  trespasser  on,  155. 
rights  of,  in  Scotland,  373—376. 

Offence, 

of  Uie  same  nature  on  same  day  how  punishable,  185. 
penalty  for  joint,  186, 187. 

distinction  between  joint  and  separate,  186, 187, 188. 
procedure  on  indictable,  204, 288. 
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Offendebs, 

sereral  may  be  joined  in  one  information,  234. 

when  seTeral,  each  liable  to  fnll  penalty,  186, 187, 188. 

against  Game  Acts,  power  to  arrest,  18, 163. 

nnder  9  G^.  4,  c.  69,  using  yiolence,  264. 

fire  or  more  trespassing,  166. 

process  against,  236. 

nnder  1  &  2  Will.  4,  c.  82.. 240,  241. 

nnder  Larceny  Act,  287. 

nnder  Night  Poaching  Acts,  272,  273. 

nnder  Poaching  Pre?ention  Act,  326 — 331. 

nnder  reTenne  uiws,  338. 
apprehension  of,  without  warrant  for  night  poaching,  2C3. 
nnder  Larceny  Act,  287. 

Offekbiyb  Weapon  used  by  night  poachers,  268. 
what  is  an,  271. 

Officepb, 

in  the  army  unlawfully  killing  game  or  fish,  189. 

in  the  naty,  190. 

in  Ireland,  special  provision  as  to,  428,  429. 

of  inland  revenue  may  demand  licence  from  trespassers,  96. 

may  proceed  for  penalties  for  sporting  without  licence,  9, 337.- 

may  enter  land  to  demand  gun  licence,  112. 

Onus  of  Proof,  on  whom  it  lies,  161, 244. 

Open  Land,  what  is,  262. 

Ovebseeb,  moiety  of  penalties  nnder  I  86  2  Will.  4,  c.  32,  payable 
to,  247. 

Owl,  361. 

OWNEB, 

who  is,  of  game  at  common  law,  24. 

of  inclosed  land  may  kill  hares  without  licence,  and  authorize 

others  to  do  so,  136. 
may  apprehend  night  poachers,  263. 
of  game  may  demand  production  of  licence  from  trespassers,  and 

require  their  names,  and  apprehend  them  in  default,  9G,  163. 
may  take  game  from  trespassers,  168. 
of  cattle  gates,  rights  of,  128. 

Ownership  of  Game  based  on  the  common  law,  24. 

OxBiBD,  361, 366. 

Otsteb  Catcheb,  343. 
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Papeb  of  Licences,  colour  of,  8.  ... 

Pabk,  what  is  a,  49,  50. 

Pabtnebs,  one  licence  to  be  taken  ont  for,  to  deal  in  game,  211. 

Pabt  of  a  Gun,  provisions  in  6nn  Licence  Act  as  to,  11 S. 

Fabtbidoes, 

season  for  killing^,  55. 

Same  references  as  Black  Game. 

PSNALTIEg, 

Tabular  list  of,  England,  461—469. 

Scotland,  406. 
Ireland,  440—442. 
application  of,  under  1  &  2  Will  4,  c  82 •.246,  247,  246. 

under  Jjarcenj  Act,  228. 

under  Poaching  Preyention  Act,  826. 

under  Poisoned  Grain  and  Flesh  Acts,  SOU 

under  revenue  laws,  340. 
mitigatiou  of,  110, 840. 
time  for  payment  of,  245. 
cumulative,  20, 182. 
procedure  for,  22,  233. 
recovery  of,  240. 

for  killmg  ^me  without  a  licence,  81, 183. 
for  trespMsmg  in  the  daytime,  separate  penalty,  182. 
in  reepect  of  each  occupier,  155. 
for  five  or  more  trespaBsing,  165. 
for  second  offence,  185. 

*  * 

PSB  Industbiav,  light  us  game  by,  26,  29, 80. 

■ 

Permission  to  kill  Game, 
from  landlord,  123.  . 

from  occupier,  128, 124. 
should  be  m  writing  under  seal,  118, 148. 
form  of,  149. 

Pebsons  not  to  bo  licensed  to  deal  in  game,  206. 

Petbel,  343. 

Pewit,  851,  356. 

Phalebope,  851,  356. 

Pheasants, 

season  for  killing,  55. 

Same  references  as  Black  Game. 
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PiCKiNO  np  dead  game,  84. 
how  far  a  trespaas,  157,  lo8. 

Pigeons, 

vroperty  in,  41,  42. 

Idllmg,  wounding  or  taking,  463. 

when  stealing,  ia  larceny  at  cdminon  law,  458, 

I'IPIT,  861. 

Ploykb,  351,  358. 

Plovbbspaob,  851, 356. 

poachino, 

by  night,  22,  256. 

on  land  or  road,  &&,  first  offonoe,  258, 2G6. 

second  offence,  258. 
third  offence  (indictable),  259. 
offender  may  be  apprehended  by  owner  or  occupier  or  game- 
keeper, 268. 
offering  violence  to  persons  apprehending,  268,  264. 
entering  land  to  the  number  of  three  or  more  and  armed,  to  dcstrt»\' 

game,  268,  269. 
procedure  under  9  Geo.  4,  c.  69.  •  272. 
fonns,  278,  279, 280. 

PoACHmo  Pbevention  Act,  299. 
,  object  of,  800. 
construction  of,  301. 
game,  definition  <xf,  in,  302. 
justices,  definition  oj,  in,  302. 
power  to  constables  under,  306. 
offences  created  by  act,  310. 
sale  of  game  under,  813. 
direction  for,  313. 
formof  (No.  93)..885. 
decisions  on,  816. 

recovery  of  penalties  Under,  313,  326. 
appeal  from  dedsions  of  justices  under,  315. 
forms  under,  381. 

requisites  for  jurisdiction  under,  321,  322,  324. 
actual  search  not  necessary,  820. 
finding  on  highway  necessary,  82  U 
seizure  necessaxr,  322. 
constable  bound  to  apply  for  summons  under,  825. 

POCHABD,  351,  866. 

Poison 

laying  to  kill  game  prohibited;  140,  192, 198. 
penalty  for  laying,  192, 198. 
sale  of,  203. 

Z5 
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roisoxED  Flesh, 

prohibition  of  placing  or  laying  poisoned  flosh,  201. 

baits,  177. 

form  (No.  45).. 206. 

FoisoNKD  Grain  ob  Meal, 

Poisoned  Grain  Prohibition  Act,  196. 

selling,  198. 

poisoned  seed,  penalty  for  selling,  21, 197, 198. 

sowing  or  planting  on  ground  or  exposed  situation,  198, 199. 

recovery  of  penalties  and  procedore,  200. 

forms,  205,  206. 

Possession, 

of  recently  killed  sea  birds,  61,  344. 

penalty  for,  61, 344. 
of  recently  killed  wild  birds,  352. 
of  recently  killed  wild  fowl,  357. 

penalty  for,  357. 
forms,  62,  363,  364,  365. 
of  yenison,  283. 

of  game  by  dealers  after  dose  season,  215. 
by  other  persons,  226. 
of  liye  game,  217. 

POWBBS, 

to  seize  game  from  offenders  trespassing,  168, 169. 

of  constable  under  Poaching  Prevention  Act,  19,  306,  307. 

of  Home  Office  to  vary  close  season  under  Sea  Birds  Act,  345. 

under  Wild  Fowl  Act,  359,  860. 
of  lords  of  manors  as  to  gamekeepers,  64. 
as  to  granting  deputations,  66. 
of  gamekeepers,  65,  71. 

P&BSEBVES  not  privileged  in  regard  to  game,  51. 

PBEYENTION  of  POACUINCf , 

act  as  to,  302.    See  Poaching  Prevention  Act. 
memorial  of  chief  constables  as  to,  478. 

Pbsvious  ComacTioK,  proof  of^  262. 

Prison,  conveyance  of  offenders  to,  costs  of,  239. 

Private  Act  of  Pabliamekt,  xeaervation  in,  not  affected  by  1  &  ^ 
Wm.  4,  c.  32..  121, 131. 

Privilbged  Places,  46,  51. 

Pbocedube, 

before  justices.    See  Justieet. 
for  penalties,  22,  233. 
on  indictable  offences,  204,  288. 

under  Gun  Licence  Act  can  only  be  taken  by  officer  of  inlaml 
revenue,  107. 
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Pbocbss  to  issue  to  defendants,  235. 

Pboduction  of  Licence, 
who  may  demand,  96. 
refnsal  of,  97. 

penalty  for,  97* 
gun  licence,  113. 

PnooF, 

of  leare,  161,  244. 

of  preriona  conviction,  262. 

Pbopebtt, 

qualification  to  kill  game,  5. 
in  Scotland,  872. 
in  Ireland,  409, 414. 

Pbopebty  in  Game, 
generally,  6,  26. 

m  other  birds  and  animals,  41,  43,  44. 
under  leases  and  agreements  with  tenants,  117|  118. 
tub  modo,  25. 

when  right  exerciseable,  7,  26,  27. 
not  Tested  till  actual  capture.  29. 
a  qualified,  only  recognized,  25. 
modes  of  acquiring,  26. 
rights  of  captor,  27. 

Pboptbb  Imtotestllu,  property  in  game  acquired  by,  26,  30,  31. 

Pbosecutob  not  required  to  proTe  a  negatire,  244. 

Publication  of  List, 

of  persons  licensed  to  kill  game,  94. 

to  deal  in  game,  215. 
of  gun  licences,  107. 

Puffin,  343. 

PuBLiBU,  what  is,  49. 

PuBBB,  351, 356. 

PuBsuiNo  Game, 
by  tenants,  123. 
by  others,  155. 


Quail.    Same  references  as  to  Landrail, 
included  in  Wild  Birds  Act^  851. 
is  game  in  Lreland,  3,  5. 
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Qualification  to  kill  Game, 
in  Scotland,  372. 
in  Ireland,  409—414. 
not  reqoired  in  England,  5. 

Qualified  property  in  game  recognized,  25.    . 

QuABTEB  Sessions,  oon?iction  to  be  returned  to,  238,  245,  277. 

Babbits,  18. 

within  Excise  Acts,  81,  297. 

not  within  reservation  of  game,  124, 297. 

trespaBS  provisions  apply  to,  155, 161, 163,  297. 

Night  Poaching  Acto  apply  to,  260,  297. 

warren,  45,  48,  297. 

no  close  time  for,  297. 

included  in  Poaching  Prevention  Act,  297,  302. 

damage  by,  148,  144.  ^ 

killing,  in  warrens,  294. 

on  sea  banks  in  Lincolnshire,  294. 
See  Ooniei, 

Hating  of  Shooting,  23. 

abolition  of  exemption  of  rights  of  fowling,  &c  from  rating,  458. 
valuation  of  rights,  458. 

if  severed  from  occupation,  occupier  may  deduct  rent,  458. 
owner  may  be  rated  as  occupier,  458,  459.  • 
definition  of  owner,  459. 

of  gross  value,  460. 
how  value  ascertained,  459. 
assessment  committee,  460. 

IIATIOKB  Pbivileou,  right  to  game  by  reason  of,  26»  81,  32. 

I^ATIONE  Soli,  right  to  game  from,  26—30. 

Kazob  Bill,  343. 

Kecentlt  killed, 

sea  birds,  possession  of,  61,  344. 
wild  birds,  60,  352. 
wUd  fowl,  357. 
seizure  of  game,  168. 

Recognizance, 

of  offenders  under  Night  Poaching  Act,  258.  .' 
on  appealing  from  justices*  decisions,  248,  249. .       . 
estreating,  249. 
^^  Appeal, 

IlEOOVEBT  OF  PENALTIES, 

under  1  &  2  Will.  4,  c.  82.. 240. 
Larceny  Act,  286, 287. 
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REOOVBBY  of  PkNALTIES— <;<»}tfiA««A 

nnder  Night  Poaching  Act,  272. 

Poaching  Prevention  Act,  82d, 
re?enae  laws,  336. 

Ked  Game.    See  Orome, 

Kedfoll,  851. 

Kedshakk,  351,  356. 

Rbdstabt,  351. 

Refusal  to  produce  licence,  penally  for,  97, 183. 

Heoister  of  Guk  Licences,  107, 108. 

Reoistratiox, 

of  deputation,  fee  for,  69. 
of  authority  to  kill  hares,  137. 
form  of,  152. 

Hehandino  defendants,  235. 

Rbnteb  of  Shooting, 

has  power  to  apprehend  day  trespassers,  163. 

to  seize  game,  168. 
not  to  demand  licences,  96. 

or  to  apprehend  night  poachers,  263,  264. 

Report  of  resolution  of  House  of  Commons  Committee  in  18^6  o» 
Game  Laws,  471 — 476.. 

Reservation  of  Attthoritt  to  kill  Habes^ 
notice  of,  to  be  given  to  justices'  clerk;  188. 
form  of,  151. 

Reservation  of  Game,  effect  of,  117, 119.   .' 
not  affected  by  11  Ht  12  Vict.  c.  29..  141. 
of  shooting,  125. 
of  shooting  over  waste,  126. 

Return  of  convictions,  277. 

Revenue  Cases,  22.  ' 
procedure  in,  336—342. 
excise  officer  can  alone  institute,  337. 

Right,  claim  of,  159, 237. 
of  common,'  295. 

Rights  and  liabilities  of  tenants,  16, 119, 120. 

Rights  of  lords  of  manor,  51.    See  Manor, 
not  affected  by  1  &  2  WUl.  4,  c.  d2.a20. 
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Road, 

trespassers  on,  in  daytime  punishable  as  on  land,  158. 
laying;  poison  on,  to  kill  game,  192. 
shooting  on,  158. 

See  Poaching  by  Night, 

BOBIN  Redbbeast,  351. 

ROOKEBIES,  51. 

Rooks,  how  far  protected,  41. 

ROTAL  Family, 

exempt  from  duty  or  licence  to  kill  game,  83, 

Royalty, 

definition  of,  64. 

lord  of,  may  appoint  gamekeeper  for,  66. 

Ruff  and  Reeve,  351, 356. 

Saint  Eilda,  Sea  Birds  Act  does  not  extend  to,  844,  350. 

Sale  of  Game,  14,  207,  226. 

no  person  to  sell  to  dealer  unless  he  has  a  Zl,  excise  licence,  213. 

by  gamekeeper  of  lord  of  the  manor,  70. 

when  licence  to  be  granted  for,  and  to  whom,  208. 

act  as  to,  applies  to  the  whole  of  the  United  Kingdom,  212. 

when  it  may  take  place  by  dealers,  215, 216. 

when  by  other  persons,  70,  226. 

by  order  of  justices  under  Poaching  Prevention  Act,  813. 

by  others  tbian  gamekeepers,  70,  227. 

Sale  of  Poison,  203. 

of  poisoned  meal,  197, 198. 
of  poisoned  grain,  197, 198. 

Sandeblino,  351,  356. 

Sand  Gbottsb,  351, 

Sandpipbb,  351,  356. 

Scotland, 

what  chapters  of  English  law  apply  to,  866. 

what  is  game  in,  367. 

property  in  game  in,  368. 

leasing  game  in,  371. 

landed  qualification  to  kill  game  in,  372. 

landlord  and  tenants'  ri^^hts  to  game  in,  373 — 376. 

of  gamekeepers  and  their  powers  in,  876,  877. 

the  seasons  of  sporting  in,  877-^384. 

mnirbnm  and  destroymg  game  in,  885,  386. 

unlawful  possession  of  game  in,  387,  388. 

trespasses  in  pursuit  of  game  in  the  daytime  in,  388—395. 
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Scotland— c<»»<invffrf. 

procedare  for  penalties  and  in  actions  in,  under  2  &  3  Will.  4,  c.  68 

..895—408. 
actions  for  trespass  at  conunon  law,  403,  405. 
tabular  list  of  penalties,  406. 
jurisdiction  of  sheriff  in,  under  9  Geo.  4,  c.  69.  .278. 

Scout,  843. 

Sea  Bibds  Act, 

birds  included  in  it,'  13,  60,  348. 

season  during  which  sea  birds  may  not  be  killed,  844. 

power  to  make  order,  excluding  part  of  the  coast,  344,  345. 

no  power  to  revoke  order  when  made,  344. 

recovery  of  penalties,  845. 

application  to  Home  Office  to  vary  times,  345. 

places  where  times  varied,  846. 

persons  found  olfonding  may  be  required  to  tell  name  and  address, 

848. 
penalty  on  refusal,  348. 
application  of  penalty,  348. 

offences  committed  in  admiralty  jurisdiction,  where  liable,  340. 
offences  committed  on  boundaiT'  of  county,  350. 
power  to  exclude  parts  of  coasts,  850. 
extent  of  act,  850. 

Sealabk,  351. 

Seamew,  343. 

Sea  Parrot,  343. 

Sea  Swallow,  343. 

Search  fob  Game  under  Poaching  Prevention  Act,  306.' 

Search  Warrant, 

formof  (No.  74)..290. 
how  obtained,  284. 

Seasok, 

for  taking  and  killing  certain  game  and  birds  of  game  in  England 

and  Wales,  12,  58,  55,  56. 
in  Scotland,  12,  373-^884. 
in  Ireland,  12,  417—425. 
no  season  for  hares,  14, 293. 
no  season  for  rabbits,  14, 293. 
for  buying  or  selling  or  being  possessed  of  game,  215. 

by  licensed  deiuers,  216. 

by  other  persons,  226. 

under  Sea  Birds  Act,  344. 

under  Wild  Birds  Act,  352. 

under  WUd  Fowl  Act,  867. 
variation  of,  860, 861. 
.  power  in  Home  Office  to  vary,  359. 
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Seizure, 

oi  game  and  dogs  by  gamekeepen,  20, 64,  65. 
of  recentlj  killed  game,  168, 169. 
nnder  Poaching  Invention  Act,  304. 

Serva»t, 

person  deputed  not  to  be  deemed  a,  67. 

may  sell  game  for  master,  210. 

how  far  master  liable  for  acts  of,  221. 

of  licensed  person  assisting  him  in  sporting,  86,  87. 

not  liable  for  acting  without  licence,  86,  87. 

tax  on,  63. 

of  dealer  in  game  protected  in  some  cases  when  selling  on  marter^s 

premises,  221,  222. 
in  some  cases  not,  221. 
not  liable  for  him  under  Game  Act,  220. 

Sessions, 

convictions  to  be  returned  to,  245. 

special,  to  bo  held  for  granting  liceuces  to  deal  in  game,  209. 

Setting  Fire, 

to  crops  of  grain,  204. 

to  stacks,  205. 

to  furze,  heath,  &c,  205.    See  Midrhum. 

Several  Offenders,  each  liable  to  full  penalty,  187.- 

Shearwater,  343. 

Sheep  Gates,  lords'  rights  over,  in  an  inclosnre,  180. 

Shelldrake,  343. 

Sheriff,  861,  357. 

definition  of,  343,  351,  357. 

Shooting, 

can  be  assessed  to  poor  rate,  458. 

agreement  for  hiring,  form  of  (No.  20)  • .  149. 

reservation  of,  125. 

tenant  of,  cannot  turn  down  game,  141. 

claim  for  compensation  by  tenant  o^  under  Xionds  Clauses  Consoli- 

dation  Act,  145. 
on  roads,  158. 
trespasses  committed  on,  17. 

Shoveller,  351,  356. 

Siskin,  351. 

Skua,  343. 

Smew,  343. 

Snares.    Sec  Net. 
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Skips, 

not  vithin  definition  of  game,  ^. 

times  for  killing,  12,  S51,  856. 

reUtiTA  rights  of  landlord  and  tenant  as  to,  124*  - 

excise  licence  reqnired  for  killing,  77. 

except  with  nets  and  springies,  83* 
indoded  in  Wild  Biids  Act,  8fil. 
in  Wild  Fowl  Act,  856. 
using  dogs  to  take,  without  licence^  80,  81. 

penalty,  81. 

no  cnmulatiTe  penalty,  184. 
trespassing  in  search  or  pursuit  of,  163, 
eggs  of,  not  protected,  194. 
provisions  or  Wild  Birds  Act  as  to,  351, 852. 
of  Wild  Fowl  Act  as  to,  356,  857. 

.SOLAK  GOOSS,  848. 

SoLDiEBS.    See  Officert  in  the  Army  or  Navy, 
SoLTmoKS,  PoiBONOUQ,  allowed  to  be  used  in  agricnltnro,  200. 
SOMBBSET,  time  for  killing  black  game  in,  65. 
SouTttAHFTOK,  time  for  killing  black  game  in,  55. 
Special  Sbssions  for  granting  licences  to  deal  in  game,  209. 
Spoonbill,  851, 857. 

« 

Spbing  Guns  not  to  be  set  in  England  or  Ireland,  17i>,  176^ 

Stacks,  setting  fire  to,  205. 

Staohitntikg, 

licence  not  required  for,  88, 86. 

how  far  persons  liable  for,  to  law  of  trespass,  167« 

Stamp, 

on  deputation,  72. 

on  lease  of  shooting,  150, 151. 

Statutes  as  to  game,  list  of,  1, 2. 

Statutobt  Pbovisions  as  to  larceny  not  applicable  to  game,  33. 

Stealing, 

deer  in  inclosed  part  of  forest,  282. 

uninclosed  part  of  forest,  281. 
dogs,  443. 
pigeons,  453,  454. 
dead  game,  86. 

Stewabd  of  any  crown  manor  may  appcunt  A  gamekeeper,  63,  64. 
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Stdjt,  851,  367. 

Stokechat,  851. 

Stones  used  by  night  poachers,  when  offensive  weapons,  271. 

Stbips  of  Land  bj  roadside,  270. 

Suggestions  for  the  Amendment  of  the  Game  Laws,  Mr.  Oke's, 
476—478. 

Summer  Snipe,  351, 857. 

Summons, 

form  of,  to  offenders,  nnder  1  &  2  Will.  4,  c.  82.  .251. 
to  witnesses,  236. 

SUNDAT, 

taking  or  killing  game  on,  or  using  dog,  &c.  for  taking  and  killing 

game  on,  11,  53,  54. 
binls  that  may  be  killed  on,  63. 

SUBCHABGB  on  game  certificates  abolished,  82. 

Sureties, 

may  be  required  of  night  poachers  not  to  repeat  offence,  258. 
on 'appeal  against  jostices'  conviction,  248,  249. 

Suspected  Persons,  as  to  yenison,  procodnre  against,  284. 

SuTHERLANDBHiRE,  dose  time  for  sea  burds  in,  846. 

Swallows,  851, 

Swans, 

property  in,  42. 

eggs  of,  81. 

destroying,  taking  or  being  possessed  of  eggs  of  a  swan,  wild  dock, 

teal  or  widgeon,  94. 
birds  themselyes  not  protected,  94. 
subject  of  larceny  in  some  cases,  42. 
included  in  Wild  Birds  Act,  351. 

SWIPT,  851. 

Tabulae  List  of  Penalties, 
in  England,  462—469. 
in  Scotland,  406. 
in  Irehmd,  440—442. 

Take,  meaning  of  word,  259. 

Taking  Game  unlawfully  by  day,  12, 20, 182. 

Tamed  Qamr,  property  in,  39. 
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Tabbock,  843. 

TAZES^  AfiSBSSED,  63. 

Teal.    Same  references  as  Swans, 
inclnded  in  Wild  Birds  Act,  851. 
in  Wild  Fowl  Act,  857. 

Tenakcibs, 

existing  in  1881,  effect  of  1  &  2  Will.  4,  c.  32,  on,  1 10. 
fatnre,  120. 

Tknawt, 

rights  and  liabilities,  16, 116. 
enactments  as  to  tenant's  rights,  116. 

changes  in,  by  1  &  2  Will.  4,  c.  32. .  118, 119. 
liable  for  penalty  for  killing  game  if  landlord  has  the  right,  123. 
of  shooting  cannot  tnm  down  game,  141. 
exercise  of  rights  by,  142. 
daim  for  compensation  nnder  Lands  Clanses  Consolidation  Act. 

by,  146. 
right  of  TOting,  145. 
acts  done  by  lessor  to  projndicc,  145. 

See  Occupier, 

Tendbb  of  Amends,  254. 

Tebk,  348. 
Thigkneb,  351,  357. 

Timbeb,  lessor  of  shooting  cutting,  145. 

Time, 

for  taking  ont  excise  licence  to  kill  ^^c,  77,  78. 

to  deal  m  game,  209. 
for  sporting  in  England,  12,  55,  56. 
in  Scotland,  12. 
in  Ireland,  12. 
for  laying  information,  289,  240. 
for  payment  of  penalties,  245. 
See  Limitatian^^Seoion, 

Title,  daim  of,  159. 

onsts  jurisdiction  of  justices  to  determine  case,  237. 

Titmouse, 

long-tailed,  851. 
bearded,  851. 

Transfeb  of  Licence  on  change  of  gamekeeper,  91. 
Tbeasxtbeb  of  County,  &c.  to  receire  share  of  penalties,  247. 
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Tbespabs, 

ivhat  is  a  trespass  paniBhable  summarily,  157,. 

on  land  in  search  or  parsnit  of  game,  snnmiaiy  remedy  for,  151, 105. 

the  like  in  her  Majesty's  forests,  16G. 

trespassers  may  bo  reqnired  to. qnit  the  land,  163. 

apprehension  and  penalty  on  refusal,  17, 163, 164. 

to  the  number  of  nve  or  more-,  armed,  166. 

provision  as  to,  not  to  apply  to  persons  hunting,  167. 

game  may  be  taken  from  trespaissers,  168. 

licence  to  kill  game  forfeited  on  oon?iction  for,  in  England  and 

Scotland,  95. 
action  for,  in  what  cases  maintainable,  178. 
form  of  notice  not  to  trespass,  180, 181* 
action  for,  16, 153, 178. 
proceedings  that  will  bar  action  for,  154. 
definition  of  a  trespass,  172, 174. 
what  amounts  to,  157, 172. 

in  pursuit  of  game  not  within  the  Larceny  Act,  38. 
on  wastes  of  manor,  174. 
taking  eggs  or  yoiug  birds,  175. 
defence  to,  156* 

TBESPAflSEBfi, 

power  to  seize,  18, 163. 

arrest  of,  168. 

giving  false  description,  163. 

m  forests,  168, 166. 

provision  as  to,  not  to  apply  to  hunting  in  England,  167. 

game  may  be  taken  from,  168. 

Tboyeb,  action  of,  lies  for  deiMl  g&mc  or  nd)bits,  28. 
Ttbtet,  348. 


United  Kingdom,  provisions^as  to  dealing  in  game  in  forc&  through- 
out, 211. 

Unlawful  taking  game  by  day,  .182. 
taking  or  destroying  game,  20.  . 

Unlawful  Possession  of  Game, 
what  is,  217. 

Unlicensed  Pebson, 

penalty  on  selling  game  to  an,  228. 

on,  selling  game,  227. 
assuming  to  be  licensed,  penalty  for,  280. 

Using  dog  or  gun  for  taking  game,  what  amounts  to,  81. 
gun  without  a  licence,  80, 183. 


r 
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Vabiation  of  Close  Season, 
under  Sea  Birds  Act,  345. 
nnder  Wild  Fowl  Act,  859. 
places  where  raried,  346, 360. 
power  of  Secretary  of  State  to  Yary,  345, 359. 

^  QQlawfally  kilUng,  281,  282. 

in  possession  of,  283. 
person  having  possession  of,  nnlawfully,  penalty,  283. 

Venue, 

in  actions  agfUnst  justices,  gamekeepers,  &c.,  nnder  1  &  2  Will.  4, 
c.  32..254. 

Vebmin,  killing,  does  not  require  a  gnn  licence,  109. 

ViCTUALLEBS  not  to  be  liccoised  to  sell  game,  208. 

Violence, 

five  or  more  trespassers  using,  165.  . 
three  or  more  night  poachers  using,  268. 
what  amounts  to,  265. 

Volunteeb  does  not  require  a  gnn  licence,  108. 

Vote  at  Elections,  tenant  of  shooting  has  no  right  to,  145. 

Wagtail,  351. 

Wales,  regulations  as  to  appointment  of  gamekeepers  in,  67. 

Wabbleb  (Dartford),  851. 
(reed),  351. 
(sedge),  351. 

Wabbant, 

to  apprehend  offenders  under  1  &  2  Will.  4,  c.  32.  .241. 

formof  (No.  62)..251. 

in  first  instance,  235. 

of  commitment  on  summary  proceedings.    See  QmmitmenU. 

to  search  for  deer  snares,  &c.,  284. 

Warben, 

free,  what  is  a,  46—48, 
hare  or  rabbit,  48,  295. 

takinir  or  killing  hares  or  rabbits  in,  by  night,  294. 

by  day,  296. 

•    beasts  oi^  32. 

See  I^M  Warren, 

Wastes  of  a  Manob,  51. 
rights  of  lord  over,  128. 
lord  to  have  game  on,  128. 
See  Comtnon — Lord  af  Manor, 
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Weapon, 

using,  to  gftmekeepers,  263. 
what  18  an  offensiye,  271. 

Whaup,  861,  357. 

Wheateab,  351. 

wuimbbell,  351,  357. 

Whinchat,  851. 

Widgeon,  Wild  Ducks.    Same  references  as  Swans, 
incladed  in  Wild  Birds  Act,  851. 
WUd  Fowl  Act,  357. 

Wild  Animals,  property  in,  41. 

kept  for  pleasure,  property  in,  44,  451. 

Wild  Bibds, 

season  for  killing,  13,  851. 

Wild  Bibds  Pbotection  Act,  57,  351. 
what  are  wild  birds,  351. 
close  season  for,  352. 
no  power  to  yaxy,  854. 
ofiFeiioes  against,  852,  854,  855. 

penalty  for,  352. 

snmmons  for,  853. 

forms,  62,  863,  364,  865. 

Wild  Fowl, 

property  in,  48. 

season  for  killing,  18, 357. 

possession  of,  recently  killed,  59,  857. 

penalty  for,  58, 357. 

recently  killed  abroad,  59, 359. 

Wild  Fowl  Pbesebvation  Act,  57,  356: 
what  are  wild  fowl,  356. 
close  time  for,  367. 
constmction  of  act,  358. 
result  of  act  and  Wild  Birds  Act,  859. 
power  to  Home  Office  to  vary  close  time,  859. 
no  power  to  authorize  possession  of  wild  fowl  during  varied  doso 

time,  360, 
orders  that  have  been  made  under  act,  360,  861. 
persons  offending  may  be  required  to  gire  names  and  abodes,  3G1. 
application  of  penalty,  862. 
trial  of  offence  in  admiralty  jurisdictibn,  862. 
offence  committed  on  boundary,  863. 
recovery  of  penalties,  868. 
forms,  365. 
See  Sivafu, 
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Wild  Goose,  367—369. 

WiLLOCK,  343. 

Witness, 

jnsticcs  may  snmmon  under  1  &  2  Will.  4,  c.  32.  .242. 

under  11  &  12  Vict,  c  43.  .236. 
informer  a  competent,  236. 

defendant  not  a  competent  witness  in  criminal  matters,  236. 
indemnitj  to,  201,  229. 

Woodcocks, 

law  as  to,  43,  53. 
occupier's  right  to,  48, 117. 
close  time  for,  361,  367. 

not  within  definition  of  game,  by  1  &  2  WHl.  4,  c.  32.. 68. 
included  in  WUd  Birds  Act,  851. 
Wild  Fowl  Act,  367. 
Sec  same  references  as  Snipe. 

woodlabk,  351. 

Woodpecker,  861. 

Woods  and  Fobests, 

commissioners  of,  may  appoint  stewards  of  manors  of  crown,  64. 
gamekeepers  of,  not  liable  to  daty  on  licences  to  kill  game,  83. 

woodwben,  361. 

Wren,  851. 

Wryneck,  361. 

Yorkshire,  East  Riding,  close  time  in,  under  Sea  Birds  Act,  346. 

Young  Birds,  Sea  Birds  Act  does  not  apply  to  young  birds  not  able 
to  fly,  344. 
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PREFACE. 


Since  the  publication  of  the  Third  Edition 
of  Oke's  Game  Laws,  the  Law  has  been 
so  much  altered  by  the  two  Acts  of  last 
Session — the  Wild  Birds  Protection  Act 
and  the  Ground  Game  Act — ^that  it  seems 
desirable  to  state  what  the  changes  in  the 
Law  are,  so  as  to  bring  the  book  up  to 
the  existing  state  of  the  Law. 


Lincoln's  Inn,  March,  1881. 


SUPPLEMENT 

TO 

OKE'S    GAME    LAWS 


TTp  to  1869  there  was  no  time  of  year  durine  aoMtime 

for  hii^ 

whicli  it  was  unlawful  to  kill  birds  not  included  otherthan 
in  the  Game  Acts.  In  consequence  of  the  great 
decrease  of  sea  birds,  by  being  killed  during 
the  breeding  season  and  at  all  times  of  the  year, 
an  Act  (a),  "  The  Sea  Birds  Preservation  Act,"  sea Birds, 
was  passed  in  that  year,  to  provide  for  the  pro- 
tection during  the  breeding  season  of  the  sea 
birds  named  in  it.  This  Act  was  found  so  suc- 
cessful as  to  sea  birds,  that  three  years  afterwards 
an  Act  (b)  was  passed  to  protect  the  land  birds  J^^®"^» 
named  in  it  during  the  breeding  season.  These 
birds  were  divided  into  two  great  classes,  those 
that  had  a  marketable  value  for  food,  such  as 
wild  fowl,  and  those  it  was  desirable  to  preserve 
as  insect  killers  or  songsters.  This  Act,  however, 
failed  to  carry  out  the  intention  of  its  promoters; 
the  procedure  was  so  cumbrous,  the  penalties  were 
so  small, — a  reprimand  on  the  first  conviction, — 
as  to  make  it  worth  a  wild  fowler  or  bird  catcher's 
while  to  break  its  provisions.  Accordingly,  in  wad  Fowl, 
1876,  another  attempt  was  made  by  the  Wild  Fowl 

{a]  32  &  33  Vict.  c.  17.  (6)  35  &  36  Vict.  o.  78. 

B.  B 
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Wild  Fowl,   Preservation  Act  (c),  to  preserve  land  birds.     This 

1876.  "*• 

Act,  so  far  as  relates  to  the  birds  that  are  mid 
wad  Birds  f owl,  imposed  a  substantial  penalty.  By  "  The 
Act,  1880.     Wild  Birds  Protection  Act,  1880,"  all  these  three 

Acts  are  repealed,  and  the  law  as  to  birds  which 

are  not  game  materially  altered.     By  this  Act  it 

is  illegal — 
aoM  time        To  kill  any  bird  of  any  kind  duiine  the  close 

forallbixde.  . 

time,  that  is,  between  the  Ist  March  and 
the  1st  August. 
With  regard  to  penalties,  the  birds  ore  divided 
into  two  great  classes;  birds  named  in  the  Act  and 
birds  not  named  in  the  Act. 

Fenaitiefl.  Ab  to  birds  named  in  the  Act,  the  penalty  is 
the  same  as  in  "  The  Wild  Fowl  Preservation  Act, 
1876  "  {d) ;  to  birds  not  named  in  the  Act,  the 
penalty  is  the  same  as  in  the  Act  of  1872  {e), 

Ezoeptioiu.  This  general  prohibition  to  kill  any  birds  during 
the  breeding  season  applies  without  exception  to 
all  persons  whatever,  so  far  as  relates  to  the 
birds  named  in  the  Act.  No  person  can  legally 
kill  them  any  more  than  he  could  legally  kill 
a  partridge  during  the  close  time.  But  as  to 
birds  not  named  in  the  Act,  there  is  an  exception 
in  favour  of  owners  and  occupiers  of  land  or 
persons  authorized  by  them,  who  are  allowed  to 
kill  on  their  own  lands  any  wild  bird  not  named 
in  the  Act. 

The  Secretary  of  State  cmd  the  Lord  Lieutenant 
of  Ireland  have  power  to  extend  or  vary  the  close 
time  in  any  county,  or  to  allow  in  any  county  or 

(r)  39  &  40  Vict.  o.  29.  (d)  Ibid. 

{e)  35  &  36  Vict.  c.  78. 
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part  of  a  ooionty  any  wild  birds,  whether  named 
in  the  Act  or  not,  to  be  exempted  out  of  the 
Act. 

The  law  as  to  birds  that  are  not  game  will  itw^*!*^* 
therefore  stand  thus — 

1.  Unless  an  order  altering  the  law  has  been 

made  by  the  Secretary  of  State,  it  is  illegal 
to  kill  any  wild  bird  of  any  kind  in  Ghreat 
Britain  or  Ireland  between  the  Ist  day  of 
March  and  the  Ist  day  of  August. 

2.  The  penalty  for  killing  a  wild  bird  depends  . 

whether  it  is  named  in  the  Act  or  not. 

3.  If  the  wild  bird  is  not  named  in  the  Act, 

the  owner  or  occupier  of  land,  or  any  per- 
son authorized  by  him,  may  kill  such  wild 
bird  on  the  owner's  or  occupier's  land. 

4.  The  time  during  which  it  is  illegal  to  kill 

wild  birds  may  be  varied  or  extended  by 
the  Secretary  of  State. 

5.  The  Secretary  of  State  may  make  it  legal  in 

any  county  or  place  to  kill  all  or  any  kind 
of  wild  birds  at  any  time. 

The  Act  of  1880  is  as  follows  :— 

THE  WILD  BIEDS  PROTECTION  ACT,  1880. 

"  43  &  44  Vict.  c.  35. 

"  An  Act  to  amend  the  Laws  relating  to  the  Protect  f^^^^' 
tion  of  Wild  Birds,  [7th  September,  1880.  *"' 

"  Whereas  it  is  expedient  to  provide  for  the  P«>amWe. 
protection  of  wild  birds  of  the  United  Kingdom 
during  the  breeding  season : 

''  Be  it  therefore  enacted  by  the  Queen's  most 

b2 


Supplanent. 


c.  35. 
Preamble. 


Short  title. 


Definition 
of  tenna. 


43  &  44  Vict,  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assemUed^ 
and  by  the  authority  of  the  same,  as  follows." 

The  preamble  of  the  Act  is  almost  identical 
with  that  to  the  Act  of  1872.  That  ran,  "  Whereas 
it  is  expedient  to  provide  for  the  protection  of 
certain  wild  birds  of  the  United  Kingdom  during 
the  breeding  season."  This  Act,  by  leaving  out 
the  word  "  certain,"  makes  the  law  general. 

1.  "  This  Act  may  for  all  purposes  be  cited  as 
'  The  Wild  Birds  Protection  Act,  1880.'  " 

There  was  no  short  title  to  any  of  the  three 
previous  Acts. 

2.  "The  words  'wfld  birds'  shall  for  all  the 
purposes  of  this  Act  be  deemed  to  mean  all  wild 
birds.  The  word  *  sheriff'  shall  include  steward, 
and  also  sheriff  substitute  and  steward  substitute." 

The  previous  Acts  had  defined  sea  birds,  wild 
birds,  and  wild  fowl  as  the  different  birds  men- 
tioned in  the  Act,  and  each  Act  had  specified  a 
number  of  birds, — ^the  Act  of  1869  thirty-three 
kinds  of  sea  birds ;  the  Act  of  1872  seventy-nine 
kinds  of  birds,  thirty-nine  were  wild  fowl,  and 
forty  what  would  be  known  as  small  birds;  the 
Act  of  1876  included  all  the  wild  fowl  in  the  Act 
of  1873,  with  the  addition  of  the  wild  goose.  All 
birds  whatever  are  included  in  the  Act  of  1880, 
and  the  definition  of  wild  birds  extends  to  all 
England  and  Wales,  Scotland  and  Ireland. 

The  definition  of  the  word  "sheriff,"  which 
applies  only  to  Scotland,  is  exactly  similar  to  that 
given  in  each  of  the  previous  Acts. 


"Wfld 
Birds." 
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3.  "Any  person  who  between  the  first  day  of  «^**Y»°*- 
March  and  the  first  day  of  August  in  any  year  peiuaties. 
after  the  passing  of  this  Act  shall  knowingly  and  ^jtak^ 
wilfully  shoot  or  attempt  to  shoot,  or  shall  use 
any  boat  for  the  purpose  of  shooting  or  causing 
to  be  shot,  any  wild  bird,  or  shall  use  any  lime, 
trap,  snare,  net,  or  other  instrument  for  the  pur- 
pose of  taking  any  wild  bird,  or  shall  expose  or 
offer  for  sale,  or  shall  have  in  his  control  or  pos- 
session after  the  fifteenth  day  of  March,  any  wild 
bird  recently  killed  or  taken,  shall,  on  conviction 
of  any  such  offence  before  any  two  justices  of  the 
peace  in  England  and  Wales  or  Ireland,  or  before 
the  sheriff  in  Scotland,  in  the  case  of  any  wild 
bird  which  is  included  in  the  schedule  hereunto 
annexed,  forfeit  and  pay  for  every  such  bird  in 
respect  of  which  an  offence  has  been  committed 
a  sum  not  exceeding  one  pound,  and,  in  the  case 
of  any  other  wild  bird,  shall  for  a  first  offence  be 
reprimanded  and  discharged  on  payment  of  costs, 
and  for  every  subsequent  offence  forfeit  and  pay 
for  eveiy  such  wild  bird  in  respect  of  which  an 
offence  is  committed  a  sum  of  money  not  exceed- 
ing five  shillings,  in  addition  to  the  costs,  imless 
such  person  shall  prove  that  the  said  wild  bird 
was  either  killed  or  taken  or  bought  or  received 
during  the  period  in  which  such  wild  bird  could 
be  legally  killed  or  taken,  or  from  some  person 
residing  out  of  the  United  Kingdom.  This  sec- 
tion shall  not  apply  to  the  owner  or  occupier  of 
any  land,  or  to  any  person  authorized  by  the 
owner  or  occupier  of  any  land,  killing  or  taking 
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43  &  44  Vict,  any  wild  bird  on  such  land  not  included  in  the 

c.  86,  8.  8.  *' 

schedule  hereto  annexed." 

The  close  time  fixed  b j  this  section  is  the  time 
between  the  Ist  day  of  March  and  the  1st  of 
August, — ^that  is,  it  is  legal  to  kill  birds  on  each 
of  those  days ;  the  close  time  begins  on  the  2nd 
March  and  ends  on  the  31st  July. 
aoaetimc.        rpj^^  ^^^  givcs  a  uuiform  close  time  for  all 

birds ;  before  this  the  close  time  was  different  for 
sea  birds,  wild  birds  and  wild  fowl.  For  sea 
birds  it  was  the  time  between  1st  April  to  Ist 
August  (/),  for  wild  birds  between  the  15th 
March  and  1st  August  (^),  for  wild  fowl  between 
the  15th  February  and  the  10th  July  (A).  This 
confusion  was  made  worse  confounded  by  the 
orders  made  by  the  Home  Secretary  altering  the 
close  time  in  different  counties,  so  it  was  almost 
impossible  to  say  what  the  close  time  under  the 
old  law  really  was. 
ag^rtUio  The  words  ^' knowingly  and  wilfully  shoot  or 
attempt  to  shoot"  are  new. 

By  the  Sea  Birds  Act  (/)  the  offence  was  "  kill, 
wound,  or  attempt  to  kill  or  wound  or  take  any 
sea  bird ;"  by  the  Wild  Birds  Act  {g)  the  words 
were  "knoivingly  or  with  intent  kill,  wound  or  take 
any  wild  bird;"  under  the  Wild  Fowl  Act  (A) 
"  kill,  wound  or  attempt  to  kill  or  wound  or  take 
any  wild  fowl."  The  words  in  .the  old  Acts  seem 
wider  than  in  the  present  one.     In  the  Sea  Birds 

(/)  32  &  33  Vict.  c.  17,8.2. 
C^)  36  &  36  Vict.  c.  78,  s.  2. 
(/*)  39  &  40  Vict.  c.  29,  8.  2. 
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Aot(t)  the  offence  was  "using  any  boat  for  the  ^***^'***- 
purpose  of  killing,  wounding  or  taking ;  and  the 
same  words  are  used  in  the  Wild  Fowl  Act  {J). 
The  offence  under  the  present  Act  is  using  a  boat 
for  slwoting  only.  So  the  use  of  a  boat  for  killing, 
wounding  or  taking  wild  birds  by  any  means  but 
shooting  does .  not  seem  to  be  illegal.  In  this 
respect  the  Act  is  narrower  than  the  old  ones. 

On  the  other  hand,  under  the  1872  Act  (A:),  the  Attempt 
attempt  was  not  an  offence,  now  it  is.    The  words 
"use  any  lime,  trap,  snare,  net,  or  other  instrument  Traps,  &c. 
for  the  purpose  of  taking  any  wild  bird  "  are  also 
new, — the  old  words  in  the  Act  of  1872  being 
"  knowingly  or  with  intent  kill,  wound  or  take  any 
wild  bird."    The  difference  under  the  old  and  new 
law  on  this  point  was — 
Under  the  old  law,  it  was  illegal —  2nd«S« 

1.  To  kill,  wound  or  attempt  to  kill  or  wound  ©wiaw. 

or  take  any  sea  bird  or  wild  fowl; 

2.  To  use  any  boat,  gun,  net,  or  other  engine 

or  instrument  for  the  purpose  of  killing, 
wounding  or  taking  any  sea  bird  or  wild 
fowl; 

3.  To  knowingly  or  with  intent  kill,  wound  or 

take  any  wild  bird. 
Under  the  present  law,  it  is  illegal —  offenow 

1.  To  shoot  or  attempt  to  shoot  any  wild  bird ;    present  uw. 

2.  To  use  any  boat  for  shooting  or  causing  to 

be  shot  any  wild  bird; 

(i)  32  &  33  Vict.  c.  17,  8.  2. 
ij)  39  &  40  Vict.  c.  29,  s.  2. 
[k)  35  &  36  Vict.  o.  78,  8.  2. 
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43  ft  44  Vict, 
c.  36,  B.  3. 

Offences  not 
ze-enacted. 


Sale  of 
birdii. 


POieemdon 
of  wild 
blrdB. 


3.  To  use  anj  limey  trap,  snare  or  other  instru- 

ment  for  taking  any  wild  bird. 
It  is  not,  therefore,  now  an  offenoe — 
To  kill  a  wild  bird  during  the  dose  time  by 

other  means  than  shooting; 
To  use  a  boat  for  killing  or  taking  wild  birds 

by  other  means  than  shooting; 
To  take  any  wild  bird  by  any  means  other 
than  lime,  trap,  snare,  net  or  other  like 
instrument; 
To  use  any  device  for  taking  wild  birds  not 
named  in  the  Act,  or  ^mdem  generis  with 
those  named. 
All  of  these  would  have  been  offences  under  the 
old  Acts. 

The  words  "expose  or  offer  for  sale"  were  in 
the  Act  of  1872,  but  not  in  the  Acts  of  1869  or 
1876.  So  far  as  relates  to  sea  birds,  therefore, 
this  offence  is  new. 

The  words  "  have  in  his  control  or  possession" 
were  in  the  Sea  Birds  and  Wild  Fowl  Act,  but  not 
in  the  WUd  Birds. 

It  will  be  seen  that  offering  for  sale  or  having  in 
possession  is  only  illegal  after  the  15th  March,  not 
immediately  after  the  beginning  of  the  close  time, 
as  it  was  under  the  Sea  Bird  and  Wild  Fowl  Acts, 
and  then  only  as  to  wild  birds  recently  killed. 
What  the  precise  meaning  of  the  word  "  recently  ^^ 
may  be  seems  to  be  a  question  of  fact  to  be  deter- 
mined by  the  Court  in  each  case  before  it.  Posses- 
sion without  offering  for  sale  is  equally  an  offence. 
But  it  is  no  offence  to  have  dead  birds  in  possession 
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after  the  loth  March,  if  they  were  killed  on  or  f^^ 
before  the  1st  March.  A  fortnight  is  now  given 
to  any  person  to  dispose  of  any  wild  birds  in  their 
possession,  a  provision  probably  taken  from  the 
G-ame  Laws  {k). 

The  penalty  for  any  of  the  abqye  offences  de-  Penalty, 
pends  on  the  kind  of  wild  bird  in  respect  of 
which  the  offence  is  committed.  If  it  is  one  of  the 
following  kinds — 


44  Vict. 
8. 


American  quail. 
Ank. 
Avooet. 
Bee-eater. 
Bittern. 
Bonzie. 
Colin. 

Cornish  chough. 
Coultemeb. 
Cuckoo. 
Curlew. 
Diver. 
Dotterel. 
Dunbird. 
Dunlin. 
Eider  duck. 
Fern-owl. 
Fulmar. 
Gannet. 
Goatsucker. 
Ck)dwit. 
Gk)ldfinch. 
Grebe. 
GreenshaDk. 
Guillemot. 
Gull  fexoept  Black- 
backed  gull). 
Hoopoe. 
Kingfisher. 


Kittiwake. 

Lapwing. 

Loon. 

Mallard. 

Marrot. 

Merganser. 

Murre. 

Kight-hawk. 

Night-jar. 

Kightingale. 

Oriole. 

Owl. 

Oxbiid. 

Oyster  catcher. 

Peewit. 

Petrel. 

Phalarope. 

Plover. 

Ploverspage. 

Pochard. 

Puffin. 

Puire. 

Razorbill. 

Redshank. 

Reeve  or  Ruff. 

Roller. 

SanderUng. 

Sandpii>er. 

Scout. 


Sealark. 

Seamew. 

Sea  parrot. 

Sea  swallow. 

Shearwater. 

SheUdrake. 

Shoveller. 

Skua. 

Smew. 

Snipe. 

Solan  goose. 

Spoonbill. 

Stint. 

Stone  curlew. 

Stonehatoh. 

Summer  snipe. 

Tarrock. 

Teal. 

Tern. 

Thicknee. 

^stey. 

Whaup. 

Whimbrel. 

Widgeon. 

Wild  duck. 

Willock. 

Woodcock. 

Woodpecker. 


Birds  named 
in  the  Act. 


The  penalty  is  any  sum  not  exceeding  1/.   in  Penalty, 
respect  of  each  bird.    If  it  is  any  other  kind  of 


{k)  1  &  2  Will.  4,  c.  32,  s.  4.    See  ante,  p.  21. 
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48&4ivict.  bird  then  the  old  penalty  of  the  Act  of  1872  is 

c.  85, 8. 8.  X-  •/ 

Birds  not  re-enacted,  namely,  reprimand  and  discharge  on 
°*°*^  '  pajrment  of  costs  (the  words  "  and  summons " 
which  were  in  the  Act  of  1872  after  costs  are 
omitted  here)  for  the  first  offence,  and  not  exceed- 
ing 5^.  and  costs  in  respect  of  each  bird  on  convic- 
tion for  a  second  or  subsequent  offence.  A  ques- 
tion will  arise  what  is  the  penalty  for  the  attempt. 
Of  course  if  a  person  fire  at  a  particular  bird  it  is 
clear  enough,  but  suppose  he  fire  into  a  flock  of 
sparrows  and  kill  none,  what  penalty  does  he  incur? 
It  would  seem  that  he  could  be  convicted  for  at- 
tempting to  kill  a  bird,  but  whether  for  more  than 
one  is  doubtful. 

A  great  change  has  been  here  made  in  the  Act 
of  1872.     The  penalty  there  for  a  second  or  sub- 
sequent offence  was  not  exceeding  5«.  including 
costs.    As  the  costs  almost  always  exceeded  Ss.  it 
was  practically  no  increase  of  penalty  and  might 
well  be  less ;  for  on  a  second  conviction  it  is  doubtful 
if  the  person  was  charged  with  killing  one  bird 
he  could  be  made  to  pay  more  than  5«.  what- 
Penaitiefl.     cvcr  the  amount  of  the  costs;   while  on  a  first 
offence  he  might  be  charged  the  whole  sum  for 
costs  whatever  it  was.     Under  this  Act,  as  the 
penalty  is  58,  and  costs,   it  may  have  a  more 
deterrent  effect. 
ExoeptionB.       ^hc  scctiou  contsins  three  very  important  ex- 
1^.  ceptions,  the  first  exempts  from  the  Act  a  person 

who  proves  the  bird  was  taken  when  and  where 
its  capture  was  legal,  e.  g.y  either  out  of  the  United 
Kingdom  or  in  some  place  where  the  close  time 
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has  been  varied  as  on  land  with  the  owner  or  «&«yict. 

...  c.  35,8.  3. 

occupier  S  penmSSlOn.  Exceptions. 

The  second  re-opens  a  question  which  it  was  2.  Fox«ign 
hoped  had  been  finally  settled.    A  person  is  not  ^"^' 
to  be  liable  to  a  penalty  under  this  section  if  he 
proves  the  wild  bird  (whether  named  in  the  sche- 
dule or  not),  was  killed,  taken,  bought  or  received 
from  abroad  if  its  capture  was  legal  where  caught.  * 

In  the  Act  of  1872  the  words  occurred  "  unless 
he  shall  prove  to  the  satisfaction  of  the  justice 
that  the  said  wild  bird  was  bought  or  received  of 
or  from  some  person  or  persons  residing  out  of  the 
United  Kingdom ;"  and  under  this  a  yetry  large 
trade  in  birds  alleged  to  have  been  killed  out  of 
the  United  Kingdom  was  carried  on,  the  poulterers' 
shops  being  full  of  wild  birds  all  through  the 
spring.  In  the  Act  of  1876  the  exception  was 
wholly  omitted,  and  the  question  arose,  whether 
under  the  law  as  it  then  stood  the  sale  of  wild  fowl 
imported  from  abroad  was  legal  during  the  close 
time.  The  question  was  decided  in  Wliitehead  v.  whiukead 
Smithers  (/),  when  an  mformation  was  preferred 
against  a  poulterer  for  selling  in  this  country  plover 
caught  in  Holland  during  close  time,  and  the 
Court  held  that  the  poulterer  was  liable  to  be  con- 
victedunder  the  Act  of  1876.  Lord  Coleridge  said, 
''  It  is  said  it  would  be  a  strange  thing  for  the 
legislature  of  the  United  Kingdom  to  interfere 
with  the  right  of  foreigners  to  kill  forei^  birds. 
But  it  may  well  be  that  the  true  and  only  mode  of 

(0  L.  I?.,  2  C.  P.  DiT.  663 ;  46  L.  J.  (M.  C.)  234 ;  37  L.  T. 
674  ;  27  W.  R.  216 ;  41  J.  P.  808. 
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^*4*vict.  protecting  British  wild  fowl  from  indiscriminate 
Exceptions,  slaughter,  as  well  as  protecting  other  British  in- 
S5b?°       terests,  is  by  interfering  indirectly  with  the  pro- 
ceedings of  foreign  persons.     The  object  is  to 
prevent  British  wild  fowl  being  improperly  killed 
and  sold  "imder  pretence  of  being  imported  from 
abroad."    The  law  is  now  restored  to  the  same 
•position  as  it  was  in  1872,  and  the  sale  of  foreign 
wild  birds  here  during  the  close  time  is  once  more 
legalized;   and' so  one  of  the  great  advantages 
secured  by  the  Act  of  1876  is  undone,  and  a  new 
door  opened  to  the  illegal  capture  of  wild  birds  by 
making  the  sale  here  lawful  if  they  are  sold  under 
pretence  of  being  sent  from  abroad. 
OTTOcSSer       ^®  third  exception  exempts  the  owner  or  oocu- 
of  land.       pjgj.  q£  g^jjy  Ian j^  or  any  person  authorized  by  him, 

killing  or  taking  any  wild  birds  not  named  in  the 
Act  on  such  land. 

This  exception  will  probably  give  rise  to  some 
difficulty.  It  will  be  seen  that  the  right  it  gives 
is  confined  to  the  owner,  occupier  or  person  autho- 
rized by  the  owner  or  occupier.  If  the  owner  and 
occupier  are  on  good  terms  it  may  be  useful,  but 
if  they  are  not,  a  person  appointed  by  the  oc- 
cupier will  have  the  right  of  shooting  any 
birds  not  game  and  not  named  in  the  Act,  or  of 
authorizing  any  one  to  do  so ;  for  example,  the 
occupier,  or  his  friend  authorized  by  him,  would  be 
legally  entitled  to  shoot  rooks.  The  power  thus 
given  will  most  likely  render  an  alteration  in  the 
wording  of  the  reservation  of  game  in  leases  neces- 
sary ;  as  the  law  now  stands  the  owner,  if  he  has 
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a  right  to  sport  over  lands  let  to  a  tenant,  and  the  f^^^^' 
occupier  have  equal  rights,  as  have  also  persons  ExoeptioM. 
authorized  by  them.    It  will  also  be  observed  that  and  occupier 
the  power  is  confined  to  the  owner  or  occupier  of  °'^*** ' 
the  land,  a  lessee  of  shooting  or  his  keeper  can 
not  legally  kill  any  wild  bird.     The  lessee  or  his 
keeper,  to  enable  them  to  do  this,  must  obtain  the 
permission  of  the  own^r  or  the  occupier  of  the  land, 
and  if  the  owner's  permission  is  not  obtained  the 
permission  of  each  occupier  of  land  must  be,  as  the 
permission  only  extends  to  killing  on  the  land  of 
each  occupier.     The  Act  gives  no  definition  of  Jpi^^*' 
owner  or  occupier,  but  it  would  seem  that  the 
owner  would  include  the  person  who  received  the 
rent,  whether  for  his  own  benefit  or  not    On  waste 
lands  the  lord  of  the  manor  would  be  the  owner. 
Who  would  be  the  owner  if  the  lands  belong  to 
an  infant  or  married  woman  is  by  no  means  easy 
to  say.     It  would  also  seem  that  eveiy  person 
killing  any  wild  birds  must  be  authorized  by  the 
owner  or  occupier;   a  tenant  of  shooting,  if  so 
authorized  himself,  could  not  authorize  his  servant. 
The  authorization  need  not  be  in  writing ;  but  if 
it  is,  to  be  perfectly  legal  it  should  be  under 
se^l  (m). 

The  proviso  as  it  stands  seems  calculated  to  give 
rise  to  a  good  deal  of  practical  difficulty,  and  to  be 
one  that  requires  amendment.  It  is  most  anoma- 
lous that  if  shootings  are  let  the  gamekeeper  of  the 
lessee  cannot  shoot  a  carrion  crow  or  a  hawk  he 
may  see  carrying  off  his  young  pheasants,  yet  a 

(m]  See  Form  6,  poflt. 
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43  &  44  Vict,  farm  labourer  may,  with  his  master's  leaver  beat 
Exoeptionfl.  the  fields  and  kill  every  landrail  on  the  place 
Ld^ier  d^™^g  tte  breeding  season, 
of  land.  j^  ,^^  Ijq  noticed  that  under  this  section  a  new 

New 

offence.  offeuco  is  Created.  Previously  to  this  Act,  if  a 
person  f  oimd  with  a  gun  on  land  had  only  shot 
birds  not  mentioned  in  the  Acts,  e.g,  woodpigeons, 
he  was  only  guilty  of  a  trespass ;  now  he  is  guilty 
of  a  substantial  offence.  A  person  shooting  rooks 
in  a  rookery  without  the  owner's  or  occupier's  leave 
is  now  guilty  of  a  punishable  offence ;  so  with  regard 
to  hawks,  swans,  &o.  Indeed  the  law,  as  stated  in 
pp.  41 — 44,  is  materially  altered,  since  all  wild 
birds  are  now  protected  by  the  law;  the  only 
difference  being  as  to  the  penalty,  which  varies 
as  the  birds  fall  in  one  of  the  three  classes — 
(1)  game ;  (2)  birds  not  game,  but  included  in  the 
Wild  Birds  Act ;  (3)  aU  other  birds. 

'P^e^oDM'  Another  point  under  this  section  will  give  rise 

to  some  difficulty.  Are  semi-domesticated  birds, 
such  afi  pigeons,  protected  by  it  P  Could  a  person 
who  shoots  a  pigeop  during  the  close  time  be  con- 
victed under  it  ?  Pigeons  are  already  protected 
by  common  law  and  statute,  and  it  would  probably 
be  held  that  they  did  not  fall  within  the  definition 
of  wild  birds. 

i^-  The  section  only  applies  to  the  birds  themselves, 

and  does  not  extend  to  their  eggs.  Except  so  far 
as  eggs  are  protected  by  the  existing  laws  (fi),  they 
will  remain  in  the  same  legal  position  as  before. 

SdJI'  Whether  young  birds  unable  to  fly  are  pro- 

(n)  See  pp.  4,  31,  194,  302. 
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tected  by  the  Act  is  doubtful.  Under  the  Act  of  f  l^,^.!!^* 
1869  it  was  stated  that  the  term  "sea  bird"  did  Young 
not  include  a  young  bird  unable  to  fly  (o) ;  but  no 
Buoh  limitation  appeared  in  the  Acts  of  1872  or 
1876 ;  and  although  under  the  Aot  of  1880  it  is 
not  an  offence  to  take  a  young  bird  unable  to  fly, 
except  by  any  of  the  modes  mentioned  in  the  Act, 
yet  the  prohibition  to  any  one  having  in  his  control 
or  possession  any  wild  bird  ^after  the  15th  March 
would  sedm  large  enough  to  include  all  birds,  young 
and  old,  whether  able  to  fly  or  not.  As  the  restric- 
tion in  the  Act  of  1869  is  not  re-enacted,  it  may 
fairly  be  said  that  its  omission  was  intentional,  and 
that  the  fact  of  having  possession  of  young  birds 
"recently  taken"  during  the  close  time,  is  an 
offence.  On  the  other  hand,  it  may  be  urged  that 
"  taken"  means  taken  by  some  of  the  modes  men- 
tioned in  the  Act,  and  that  unless  the  birds  were 
so  taken  no  offence  was  committed.  Although  it 
is  doubtful  if  this  is  the  true  legal  construction, 
it  is  the  one  that  will  most  likely  prevail,  as  other- 
wise a  schoolboy  who  takes  a  robin's  nest,  in 
which  some  of  the  eggs  are  hatched  out  and  some 
are  not,  is  guilty  of  an  offence. 

It  must  be  always  borne  in  mind  that  no  per-  Gtm  licjenoe. 
son,  whether  owner,  occupier  or  person  authorized 
by  them,  can  use  a  gun  for  killing  hitda  unless  he 
has  either  a  3/.  game  licence  or  a  10«.  gun  licence. 

The  rest  of  the  Act  is  occupied  by  the  means  Enfordng 
for  enforcing  the  law.    Sect.  4  imposes  a  penalty 

(o)  32  &  33  Viot.  c.  17,  s.  2. 
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43ft44rict.  upon  persons  offending  against  the  Act  refosing 

to  give  their  names  and  addresses. 

Sect.  4.  4.  "  Where  any  person  shall  be  found  offending 

J^^^'to    against  this  Act,  it  shall  be  lawful  for  any  peraon 

fnd^^ot  ^  require  the  person  so  offending  to  give  his 

^^^^'         christian  name,  surname,  and  place  of  abode,  and 

in  case  the  person  so  offending  shall,  after  being 

so  required,  refuse  to  give  his  real  name  or  place 

of  abode,  or  give  an  untrue  name  or  place  of 

abode,  he  shall  be  liable  on  being  convicted  of  any 

such  offence  to  forfeit  and  pay,  in  addition  to  the 

penalties  imposed  by  section  three,  such  sum  of 

money  not  exceeding  ten  shillings  sterling  as  to 

the  justices  or  sheriff  shall  seem  meet." 

This  section  is  identical  with  a  few  verbal 
alterations,  with  sect.  4  of  "  The  Sea  Birds  Act, 
1869,"  except  that  the  penalty  there  was  2/.  and 
costs.  Sect.  3  of  the  Act  of  1872  imposed  a 
penalty  of  10s.,  but  no  costs  of  conviction ;  sect.  4 
of  the  Act  of  1876,  a  penalty  of  lOs.,  and  costs  of 
conviction.  The  law  is  now  made  tmiform,  the 
lowest  penalty  being  adopted. 
Who  may  The  scctiou  is  most  general  in  its  terms;  any 
name.  pcrsou  whatcvcr  who  sees  an  offence  committed 
is  entitled  to  ask  the  offender  for  his  name  and 
address ;  there  is  nothing  to  restrict  the  right  to  a 
constable,  owner  of  land,  &c.,  any  one  seeing 
another  shooting  or  taking  birds  during  the  dose 
time  can  ask  for  the  offender's  name  and  address ; 
but  it  is  very  doubtful  if  the  refusal  to  give  it  con- 
stitutes an  offence  that  can  be  punished  if  the 
offender  is  not  first  convicted  under  sect.  3,  as 
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there  is  no  penalty  exoept  a  penalty  in  addition  4Sft44Viot. 
to  the  one  there  imposed. 

5.  "  All  offences  under  this  Act  may  be  prose-  sect.  5. 
outedy  and  penalties  and  forfeitures  under  this  ofofleium. 
Act  reoovered, — 

"  (1.)  In  England  in  manner  provided  by  the  u&iavict. 
Summary  Jurisdiction  (England)  Acts;  ^s&^svict. 
and  ^*  ^• 

*^  (2.)  In  Scotland  before  the  sheriff  in  manner 

provided  by    *The  Summary   Procedure  wAasvict 
Act,  1864/  and  any  Acts  amending  the  ^' 
same;  and 
^*  (3.)  In  Ireland  within  the  police  district  of 
Dublin  metropolis,  in  manner  provided  by 
the  Acts  regulating  the  powers  and  duties 
of  justices  of  the  peace  for  such  district  or 
of  the  police  of  such  district,  and  elsewhere 
in  Ireland  before  two  justices  in  manner 
provided  by  *  The  Petty  Sessions  (Ireland)  wftisvict. 
Act,   1851,'   and  any  Act  amending  the 
same." 
This  section  makes  offences   under  this  Act 
triable  and  punishable  in  the  ordinary  way  by 
summons  before  justices  under  the  Summary  Juris- 
diction Acts ;  and  with  the  same  right  of  appeal 
and  of  having  a  case  stated  for  the  opinion  of  a 
superior  court  on  matters  of  law  as  exists  in  other 
cases  under  ^^  The  Summary  Jurisdiction  Act,  1879." 
For  this  procedure,  see  Chap.  XII.  for  England, 
and  Chap.  XV.  for  Ireland.    For  Form  of  State- 
ment of  Offence,  see  Forms,  post^  p.  32. 

B.  c 
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48 & 44 Vict.      6.  "All  offences  mentioned  in  tHs Act  which 

C  oO,  8.  0. 

As  to  trial  shall  be  committed  within  the  jurisdiction  of  the 
committed  Admiralty  shall  be  deemed  to  be  offences  of  the 
Admiralty     samc  natuTO  and  liable  to  the  same  punishments  as 

juiiadictioiit  _'       1  •       1 

if  they  had  been  committed  upon  any  land  m  the 
United  Kingdom,  and  maybe  dealt  with,  inquired 
of,  tried,  and  determined  in  any  county  or  place 
in  the  United  Kingdom  in  which  the  offender 
shall  be  apprehended  or  be  in  custody  or  be  sum- 
moned, in  the  same  manner  in  all  respects  as  if 
such  offences  had  been  actually  committed  in  that 
county  or  place ;  and  in  any  information  or  con- 
yiction  for  any  such  offence,  the  offence  may  be 
averred  to  have  been  committed  ^on  the  high 
seas.'  And  in  Scotland  any  offence  oommitted 
against  this  Act  on  the  sea  coast  or  at  sea  beyond 
the  ordinary  jurisdiction  of  any  sheriff,  justice  or 
justices  of  the  peace,  shall  be  held  to  have  been 
committed  in  any  county  abutting  on  such  sea 
coast  or  adjoining  such  sea,  and  may  be  tried  and 
punished  accordingly. 

"Where  any  offence  under  this  Act  is  com- 
mitted in  or.  upon  any  waters  forming  the  boun- 
dary between  any  two  coimties,  districts  of  quarter 
sessions,  or  petty  sessions,  such  offence  may  be 
prosecuted  before  any  justices  of  the  peace  or 
sheriff  in  either  of  such  counties  or  districts.'' 

This  section  is  in  effect  a  combination  of  sects. 

6  and  7  of  the  Act  of  1869,  of  6  and  7  of  the  Act 

of  1872,  and  of  6  and  7  of  the  Act  of  1876. 

jnriBdictiozi.      There  is,  however,  an  important  addition  to  the 

present  section  in  the  words  "be  summoned." 
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Under  the  old  Acts  the  offence  might  be  dealt  f  ^,^1"*- 
with  in  any  county  or  place  where  the  offender 
was  apprehended  or  in  custody.  The  additional 
words  or  "  be  summoned  "  seem  to  give  the  pro- 
secutor power  to  select  any  Court  he  pleases  to 
summon  the  offender,  and  entirely  do  away  with 
any  objection  on  the  defendant's  behalf  to  the 
jurisdiction  of  the  Court. 
7.  "  This  Act  shall  come  into  operation  on  ^the  commOToe- 

ment  of  Act* 

first  day  of  January,  one  thousand  eight  hundred 

and  eighty-one,  and  on  the  same  day  the  Act  Repeal  of 

passed  in  the  session  of  Parliament  holden  in  the 

thirty-second  and  thirty-third  years  of  the  reign  of 

her  present  Majesty,  entitled  *An  Act  for  the  pre-  32&8svict. 

servation  of  Sea  Birds,'  and  the  Act  passed  in  the 

session  of  Parliament  holden  in  the  thirty-fifth 

and  thirty-sixth  years  of  the  reign  of  her  present 

Majesty,  entitled  *  An  Act  for  the  protection  of  as&aevict. 

certain  Wild  Birds  during  the  breeding  Season,' 

and  the  Act  passed  in  the  session  of  Parliament 

holden  in  the  thirty-ninth  and  fortieth  years  of 

the  reign  of  her  present  Majesty,  entitled  *An  39&4ovict. 

Act  for  the  preservation  of  Wild  Fowl,'  shall  be  ^' 

repealed." 

From  the  1st  January,  1881,  this  Act  is  the 
only  one  under  which  proceedings  can  be  taken 
for  offences  in  respect  of  birds  not  included  in 
the  Game  Laws. 

By  the  repeal  of  the  Acts,  all  the  orders  that  itepeai  of 
had  been  made  under  them  as  to  the  different 
close  time  in  force  in  different  parts  of  the  country 
came  to  an  end,  and  there  is  now  one  uniform 

c2 
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^x.^^^^'  ^^^^®  *™®  ^^^  ^  *^®  United  Kingdom,  the  time 

between  the  Ist  Maroh  and  the  1st  August. 
Sect.  8.  8.  "  One  of  her  Majesty's  principal  Secretaries 

S^^u^n  of  State  as  to  Great  Britain,  and  the  Lord  lieu- 
time?*^  tenant  as  to  Ireland,  may,  upon  application  of 
the  justices  in  quarter  sessions  assembled  of  any 
county,  by  order  extend  or  vary  the  time  during 
which  the  killing  and  taking  of  wild  birds  or  any 
of  them  is  prohibited  by  this  Act ;  after  the  making 
of  which  order  the  penalties  imposed  by  this  Act 
in  respect  of  such  wild  birds  shall  in  such  county 
apply  only  to  offences  committed  during  the  tune 
specified  in  such  order;  and  the  order  for  the 
extension  or  variation  of  such  time  shall  be  pub- 
lished, if  made  by  the  Secretary  of  State,  in  the 
London  Gazette,  or  if  made  by  the  Lord  Lieu- 
tenant, in  the  Dublin  Gazette,  and  a  copy  of  the 
London  Gazette  or  Dublin  Gazette  containing  any 
order  made  under  this  Act  shall  be  evidence  of 
the  same  having  been  made." 

This  section  corresponds  to  sect.  8  of  the  Act 
of  1869,  but  the  language  is  different,  this  being 
much  wider. 

The  Act  of  1872  gave  no  power  to  vary  the 
close  time, — ^it  adopted  the  principle  of  one  fixed 
and  uniform  close  time  for  the  whole  of  the  United 
Kingdom. 

The  Act  of  1876,  sect.  3,  was'  substantially 
similar  to  this. 

Under  the  Act  of  1869  variations  were  made 
in  Northumberland  and  the  East  Biding  of  York- 
shire by  extending  the  close  time. 

In  Sutherlandshire  the  time  was  altered  from 
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Ist  September  to  Slst  December,  and  a  similar  J'^^J^**' 
alteration  was  made  in  Caithness. 

Under  the  Act  of  1876  the  greatest  laadty  pre-  Y*™^°' 
Tailed  in  making  orders.  There  were  in  1880 
over  fifty  orders  in  force,  making  it  impossible  to 
know  what  the  close  time  in  any  particular 
place  really  was.  One  instance  may  be  men- 
tioned, where  a  shooting  lay  in  three  different 
counties,  three  different  close  times  were  in  force 
as  to  it.  It  is  to  be  hoped  that  for  the  future  the 
Secretary  of  State  will  not  allow  the  exception 
to  eat  away  the  rule,  and  that  something  like 
imiformity  may  be  observed. 

It  would  have  been  well  if  the  Act  had  provided 
that  an  order  varying  the  close  time  shoiild  be 
locally  published,  as  the  Gazette  is  not  a  paper 
that  persons  kiUing  wild  birds  usually  read,  and 
there  is  no  provision  for  any  local  notification  (a). 

9.  "  The  operation  of  this  Act  shall  not  extend  8«t.  9. 
to  the  Island  of  Saint  Kilda,  and  it  shall  be  law-  Act.  • 
ful  for  one  of  her  Majesty's  principal  Secretaries 
of  State  as  to  Great  Britain,  and  for  the  Lord 
Lieutenant  as  to  Ireland,  where  it  shall  appear 
desirable,  from  time  to  time,  upon  the  application 
of  the  justices  in  quarter  sessions  assembled  in 
any  county  to  exempt  any  such  county  or  part  or 
parts  thereof,  as  to  all  or  any  wild  birds,  from 

(o)  While  this  book  was  passing  throagh  the  press,  at  the 
request  of  the  Court  of  Quarter  ^ssions  for  Essex,  the  Home 
Secretary  has  made  an  order,  under  the  proyisions  of  the  Wild 
Birds  Protection  Act,  1880,  varying  the  close  time  so  far  as 
concerns  curlews,  dunbirds,  godwits,  oxbirds,  snipe,  widgeon, 
wild  geese  and  woodcocks,  so  as  to  be  from  the  16th  of  March 
to  the  Ist  of  August.  The  order  is  to  remain  in  force  until  the 
Ist  of  September  next. 
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43 & 44 Vict,  the  operation  of  this  Act;  and  every  such  order 
shall  he  published  and  may  he  proved  in  the 
manner  provided  in  the  preoeding  section." 

St.  Kilda  was  exempted  from  the  operation  of 
this  Act  by  sect.  8  of  the  Act  of  1869.  The 
section  gives  a  new  power  to  the  Secretary  of 

Power  to      State.    By  sect.  9  of  the  Act  of  1869,  the  Queen, 

except  place  **  n      i 

out  of  Act.  by  order  m  council,  might,  on  account  of  the 
necessities  of  the  inhabitants  of  the  more  remote 
parts  of  the  sea  coasts  of  the  United  Kingdom^ 
exempt  any  place  from  the  operation  of  that 
Act.  But  neither  the  Act  of  1872  nor  of  1876 
gave  any  power  to  except  parts  of  the  United 
Kingdom  from  their  operation.  The  Act  of  1880, 
however,  enables  the  Secretary  of  State  by  his 
own  order  (not  by  order  in  council  as  before)  to 
do  two  things — (1)  to  exempt  any  county  from 
the  operation  of  the  Act ;  (2)  to  exempt  any 
county  or  place  from  the  operation  of  the  Act 
as  to  particular  birds:  in  other  words,  it  em- 
powers the  Secretary  of  State  to  alter  the  law 
as  he  pleases.  Having  regard  to  the  way  varia- 
tions in  close  time  were  granted  imder  the  old 
Act,  it  is  to  be  feared  that  this  power  may  defeat 
the  whole  object  of  the  legislation.  It  will  he 
worse  than  ever  if  some  places  are  wholly  ex- 
empted, some  partially  exempted  from  the  Act, 
and  in  others  the  close  time  altered.  As  the  law 
now  stands  it  is  simple  and  can  be  clearly  under- 
stood, but  if  it  is  tampered  with  by  order  of  the 
Secretary  of  State,  not  only  will  it  be  almost  im- 
possible to  carry  out  the  law, — as,  by  allowing 
birds  to  be  killed  in  one  place  and  not  in  another, 
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it  will  be  always  alleged  that  birds  offered  for  f^^^^- 
sale  were  killed  where  the  capture  was  legal, 
— ^but  also  it  will,  although  every  one  is  sup- 
posed to  know  the  law,  be  e:|tremely  dif&oult  to 
obtain  a  conTiction  when  a  different  law  may  pre- 
vail in  different  parts  of  the  same  oounty — ^when 
it  may  be  illegal  in  one  parish  to  kill  a  blackbird, 
in  the  next  legal  to  kill  a  blackbird  and  illegal  to 
kill  a  crow,  and  the  close  time  for  blackbirds  and 
crows,  if  they  exist  at  all,  may  also  differ  in  dif- 
ferent parishes. 

The  schedule  to  the  Act  contains  the  names  of 
85  different  kinds  of  birds  out  of  the  whole  list 
of  British  birds.  It  differs  from  all  the  previous 
schedules.  To  show  the  difference,  the  birds  named 
in  the  Acts  of  1869,  1872  and  1879  are  given, 
and  the  birds  named  in  them  and  included  in  the 
present  Act  are  printed  in  italics.  At  the  end 
is  given  a  list  of  birds  included  in  this  Act  which 
were  not  included  in  any  of  the  previous  ones. 

Sect.  1  of  the  Act  of  1869  defines  sea  birds  as  SeaBiid!. 
including  the  different  species  of — 


Auk, 

Kittiwake. 

Sea  parrot. 

Bonxie, 

Loon, 

Sea  swallow 

Corniah  ehottgh. 

Marrot. 

Shearwater, 

Coultemeb. 

Merganser. 

Shelldrake. 

Diver. 

Murre. 

Skua, 

Eider  duck. 

Oyster  catcher. 

Smew, 

Fulmar. 

JPetrel. 

Solan  goose. 

Gannet, 

Fiiffin. 

Tarrock, 

Grebe, 

Baser  bill. 

Tern. 

Guillemot, 

Scout. 

Tystey, 

Gull  {a). 

Seamew. 

Willock, 

It  will  thus  be  seen  that  all  the  names  men- 
tioned in  the  Act  of  1869  are  included  in  the 

(a)  All  except  Great  Black-backed  in  the  Act  of  1880. 
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48  &  44  Vict,  present  Act,  the  only  excepted  species  being  the 
Qreat  Black-backed  Ghill. 
The  Act  of  1869  did  what  the  others  did  not  do 


Birds  in- 
cluded in 
different 
Acts. 


f  erent  species. 

The  schedule  to  the  Act  of  1872  is  sb  follows : 

Avoeet. 

Nlgh^ar. 

Stonedhat. 

JBittem. 

Nnthatoh. 

Stonehaieh. 

Blackcap. 

Owl. 

Summer  anipt. 

Ghiffchaff. 

Oxbird. 

Swallow. 

Coot. 

Fewit. 

Swan. 

Creeper. 

Fhalerope. 

Swift. 

Crossbill. 

Kpit. 

TeiU. 

Cuckoo. 

Flover. 

Thiekknee. 

Curlew. 

Floverapage. 

Titmoose  (long- 

Dotterel. 

Foehard, 

tailed). 

Dunbird. 

Fwrre. 

Titmonae  (bearded). 

Dunlin. 

Quail  {a). 

Wagtaa. 

Flycatcher. 

KedpoU. 

Warbler  Partford). 
Warbler  (reed). 

Oodwit. 

Redshank. 

Golden-crested  wren.Bedstart. 

Warbler  (sedge). 

Gold/lneh. 

Robin  Bedbreast. 

JFTuiup. 

Oreenshank. 

Ruff  and  Reeve. 

Wheatear. 

Hawfinch  or  Gros- 

Sanderling. 

Whinchat. 

beak. 

Sand  grouse. 

Whimbrell. 

9edge  sparrow. 

Sandpiper. 

IVidgeon. 

King/iaher. 

Sealark. 

Woodcock. 

Landrail. 

Shoveller. 

Wild  duek. 

Zapwing. 

Siskin. 

Woodlark. 

Mallard. 

Snipe. 

Woodpecker. 

Martin. 

SpoonbiU. 

Woodwren. 

Moor  (or  Water)  her 

L.  Stint. 

Wren. 

liiffhtinffale. 

Stoneewrlew, 

Wryneck. 

It  will  be  seen  that  the  Act  of  1872  proceeded 
on  a  di£Eerent  principle  from  that  of  1869;  instead 
of  giving  the  generic  name  of  the  birds,  it  gives 
the  specific  names.  Thus,  instead  of  saying  war- 
bler, titmouse,  it  mentions  three  distinct  kinds 
of  warbler,  and  two  of  titmouse. 

The  Act  of  1876  included  all  the  birds  in  the 
Act  of  1872  that  came  under  the  class  wild  fowl, 

(a)  American  Quail  only  in  Act  of  1380. 


Wild  Birds  Protection  Act. 


25 


with  the  addition  of  the  Wild  Gbose.   It  also,  like  «  *  u  vict 


c.  86. 


the  Sea  Birds  Act,  1869,  stated  that  wild  fowl  shall  Birds  in- 


indude  the  different  speoies 

of  the  birds  named,  different 

AotB. 

The  hirdfl  are— 

m 

Avoeti, 

Fhver. 

Stint. 

Curlew, 

Fhvenpage, 

SUmeeurlew. 

Dotterel, 

Pochard. 

StonehaUh, 

Dunbird. 

Purre. 

Summer  enipe. 

Dunlin. 

BedeJumk. 

Teal. 

Godteit, 

Reeve  or  Kuff. 

Thiekknee. 

Oreemhank. 

Sanderling. 

Whaup. 

Lapwing. 

Sandpiper. 

Whimbrel. 

Mallard. 

Sealark. 

Widgeon. 

Oxbird. 

Shoveller. 

Wild  duek. 

Pewit. 

Snipe. 

Wild  gfoose. 

Fhalerepe. 

SpoonbiU. 

Woodcock. 

It  will  be  observed,  that  all  these  but  the  wild 
goose  are  included  in  the  schedule  to  the  present 
Act. 

The  list  of  omitted  birds  will  therefore  be — 

Act  of  1869.      Martin.  Titmouse  (bearded}. 

Black-backed  gull.    Moor  (or  water)  hen.  Wagtail. 


Act  or  1872. 
Blackcap. 
Chiflchaff. 
Coot. 
Creeper. 
Croesbill. 
Hycatchef. 
Golden-crested 


Nuthatch. 
Pipit. 

Quail  (except 
American). 
Bedpoll. 
Bedstart. 
Bobin  redbreast. 
Sand  grouse. 
Siskin. 
Stonechat. 
Swallow. 


wren. 

Hawfinch  or  Gros-  Swan. 

beak.  Swift. 

Hedge  sparrow.  Titmouse  (long 
Landrail.  tailed). 


Warbler  fDartford). 
Warbler  (reed). 
Warbler  (sedge). 
Wheatear. 
Whinchat. 
Woodlark. 
Wood  wren. 
Wren. 
Wryneck. 


Act  of  1876. 
Wild  goose. 


BinUomit- 
ted  from 
Act  of  1880. 


Although  the  birds  are  omitted  from  the  schedule 
to  the  Act  of  1880  they  do  not  escape  protection, 
but  are  in  the  same  or  possibly  a  better  position 
than  they  formerly  were. 
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«&**vict.  The  addition  to  the  sohedule  seems  to  oomprise 
Addition  in  Certain  oocasional  visitors  that  it  is  presumed  would 
Act  of  1880.  breed  here  if  left  undisturbed.    They  are — 

American  quail.        Fern-owl.  Night-hawk. 

Bee-eater.  (Goatsucker.  Oriole. 

Colin.  Hoopoe.  BoUer. 

It  is  difficult  to  see  on  what  principle  the 
schedule  was  constructed.  With  one  exception, 
all  the  birds  in  the  Acts  of  1869  and  1876  are 
included,  with  one  or  two  miscellaneous  additions. 
On  what  principle  these  additions  were  made  it  is 
difficult  to  say.  Why  were  owls  included  and 
hawks  omitted  ?  If  gaily-coloured  birds  are  to  be 
added,  why  was  the  rose-coloured  pastor  left  out  ? 
Do  the  One  important  point  remains  to  be  noticed.     It 

names  in-  r  r 

^pe^c'bmi  "^o^d  seem  that  by  omitting  the  words  of  the 
Mentioned \  ^^t  of  1869  and  1876  "include  the  difiEerent  spedies 
of,"  and  by  specifying  certain  species  as  the  Ameri- 
can quail,  it  may  fairly  be  urged  that  the  names 
mentioned  in  the  Act  of  1880  are  spedfie,  not 
generic;  that,  for  example,  wUd  duck  will  only 
include  the  bird  popularly  known  as  a  wild  duck, 
as  so  many  other  kinds  of  wild  ducks  are  mentioned. 
Such  a  construction  would  be  unfortunate,  as  it 
would  restrict  the  list  of  the  birds  protected,  but 
there  is  good  ground  for  thinking  it  is  the  correct 
one.  The  framers  of  the  Act  seem  throughout  to 
have  taken  the  1872  Act  as  their  model  and  fitted 
everything  into  that  Act,  wholly  ignoring  the  im- 
portant differences  in  the  1876  Act,  and  the  reasons 
that  induced  the  legislature  to  make  those  differ- 
ences. If  this  is  so,  it  is  only  another  instance  in 
which  the  Act  of  1880  is  really  a  step  backwards. 


Wild  Birch  Protection  Act.  27 

It  may  be  as  well  to  mention  the  parts  of  the  43&44Vict. 
Acts  of  1869,  1872,  and  1876,  that  have  been  ""' 
omitted  from  the  present  law. 

By  the  Act  of  1869,  sect.  5,  and  the  Act  of  Aite»tion 
1876,  sect.  6,  one-half  of  the  penalty  went  to  the  Act. 
informer.    There  was  nothing  as  to  this  in  the  Act 
of  1872,  and  no  such  provision  in  the  present  Act. 

In  the  Act  of  1872,  sect.  2,  there  was  a  proviso 
making  it  necessary  on  any  summons  issued  under 
the  Act  to  specify  the  kind  of  wild  bird  in  respect 
of  which  the  offence  had  been  committed,  and  also 
a  proviso  that  not  more  than  one  summons  should 
be  issued  for  the  same  offence. 

This  proviso,  which  it  was  extremely  difficult  to 
construe,  and  which  helped  to  make  the  law  more 
difficult  and  uncertain,  has  been  fortunately 
omitted. 

Under  the  Act  of  1872  the  attempt  to  kill  wild 
birds  was  not  punishable ;  now  it  is  made  so,  sub- 
ject to  the  question  as  to  the  penalty  already 
mentioned. 

It  wiU  be  convenient  to  add  a  table  of  offences  offena« 

under  tho 

against  the  Act —  Act. 

1.  Shoot  any  wild  bird  during  close  time. 

1st  offence,   reprimand,  and   discharge 

on  paying  costs. 
2nd  and  subsequent  offence,  any  sum  not 

exceeding  5s.  for  each  bird,  and  costs. 

2.  Shoot  any  wild  bird  named  in  the  schedule 

to  the  Act  during  dose  time. 

1st  and  subsequent  offence,  not  exceeding 
1/.  for  each  bird,  and  costs. 


28  Sujjpiement 

48  &  44  Vict.      3.  Attempting  to  shoot  any  wild  bird  during 

Offences  close  time. 

TcL^  '^  1st  offence,  reprimand,  and  diflohaige  on 

paying  costs. 
2nd    offence,   not    exceeding   5<.,   and 

costs. 

4.  Attempting  to  shoot  any  wild  bird  named  in 

schedule  during  close  time. 
Not  exceeding  1/.,  and  costs. 
As  to  these  two  last  offences,  it  would  seem  that 
an  additional  penalty  would  be  incurred  for  each 
separate  wild  bird  fired  at.  But  if  a  man  fired 
into  a  flock  of  birds,  it  would  be  safest  to  oonyict 
him  for  firing  at  one  only. 

5.  Use  a  boat  for  the  purpose  of  shooting  or 

causing  to  be  shot  any  wild  bird  during 
close  time. 

Penalty  the  same  as  No.  3. 

6.  Use  a  boat  for  the  purpose  of  shooting  or 

causing  to  be  shot  any  wild  bird  named  in 
the  schedule  during  close  time. 
Penalty  the  same  as  No.  4. 
As  to  these  two  last  (5  and  6),  it  would  seem 
the  penalty  cotdd  never  be  more  than  58.  under 
No.  6,  or  1/.  under  No.  6 ;  and  if  no  bird  was 
fired  at,  it  is  doubtful  if  any  penalty  at  all  could 
be  enforced. 

7.  Use  any  lime,  trap,  snare,  net  or  other  in- 

strument of  a  like  nature,  to  take  wild 
birds  during  close  time. 
Penalty  the  same  as  No.  3. 

8.  Use  any  lime,  trap,  snare,  net  or  other  in- 
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stmment  of  a  like  nature,  to  take  wild  48A44Vict. 
.birds  named  in  the  Act  during  dose  time,    offences 
Fenaltj  the  same  as  No.  4.  Act. 

Here,  again,  if  no  bird  was  taken  or  attempted 
to  be  taken,  it  is  doubtful  if  any  penalty  is  in- 
curred. 
9.  Expose  or  offer  for  sale  any  wild  bird  re- 
cently killed  or  taken,  between  the  15th 
March  and  1st  August. 
Penalty  the  same  as  No.  8. 

10.  Expose  or  offer  for  sale  any  wild  bird  re- 

cently killed  or  taken,  and  mentioned  in 
the  schedule  to  the  Act,  between  the  15th 
March  and  1st  August. 
Penalty  the  same  as  No.  4. 

11.  Have  in  his  control  or  possession  any  wild 

bird,  alive  or  dead,  between  15th  March 
and  1st  August,  recently  killed  or  taken. 
Penalty  the  same  as  No.  3. 

12.  Have  in  his  control  or  possession  any  wild 

bird  named  in  the  schedule  to  the  Act, 
between  the  15th  March  and  1st  August, 
recently  killed  or  taken. 
Penalty  the  same  as  No.  4. 

13.  Refusing  to  give  name  and  address  if  found 

offending  against  the  Act. 

Penalty  10«.,  in  addition  to  other  pe- 
nalties. 

14.  Giving  false  name  and  address  if  found 

offending  against  the  Act. 
Penalty  the  same. 
It  is  very  doubtful  if  the  last  two  offences  can 
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48  &  44  Vict,  be  prosecuted  separately,  or  whether  they  caa 

Offences       Only  be  prosecuted  in  connection  with  an  offence 

Art."         against  the  third  section :  the  words,  "  in  addition 

to  the  penalties  imposed  by  sect.  3,"  would  seem 

to  imply  this. 

The  defences  under  the  Act,  which  would  in  all 

cases  have  to  be  proved  by  the  defendant,  not 

negatived  by  the  prosecution,  would  seem  to  be — 

As  to  Nos. 

Defences.         1.  That  the  alleged  shooting  or  user  did  not 

take  place  during  the  close  time,  or  that 
the  dose  time  was  varied  in  the  plaoe  where 
the  shooting  took  plaoe,  and  that  it  was 
not  in  such  varied  close  t<ime. 

2.  That  the  place  where  the  shooting  took  place 

was  excepted  by  order  of  the  Secretaiy  of 
State  out  of  the  Act. 

3.  That  the  birds  alleged  to  be  shot  were  by 

the  order  of  the  Secretary  of  State  exoepted 
at  that  place  out  of  the  Act. 
A  copy  of  the  Gazette  with  the  order  will  prove 
all  these  defences. 

4.  That  the  birds  shot  or  taken  are  not  birds 

named  in  the  schedule  to  the  Act;  that 

they  were  killed  or  taken  on  land  with  the 

owner's  or  occupier's  permission. 

The  place  where  the  birds  were  killed,  that  it 

belonged  or  was  occupied  by  the  person  who  gave 

permission,  and  that  the  permission  was  given 

before  the  killing  or  taking,  would  have  to  be 

proved. 

5.  That  the  boat  was  not  used  for  the  purpose 
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of  shooting  or  causing  to  be  sliot  any  wild  48&44Vict. 
birds,  but  only  for  taking  them.  i>efenoe8 

6.  That  the  instrument  by  which  the  birds  were  acl^ 

killed  or  taken  was  not  any  of  the  instru- 
ments named  in  the  Act,  or  one  ejmdem 
generiSf  but  was  of  a  different  nature — 
e.  g,  a  stone  or  stick. 

7.  That  the  birds  offered  for  sale  or  in  posses- 

sion were  killed  or  caught  during  the  time 
their  capture  was  legal — e.  g.  during  an 
altered  dose  time,  or  in  a  district  excepted 
from  the  Act,  or  that  the  birds  were  ex- 
cepted at  the  place  where  killed. 

8.  That  the  birds  were  killed  or  taken  out  of 

the  United  Kingdom. 
If  the  birds  are  birds  named  in  the  schedule, 
it  would  be  no  defence  to  prove  that  the  birds  •> 
were  killed  by  the  owner  or  occupier  of  land, 
or  a  person  authorized  by  him.  The  selling,  ex- 
posing for  sale,  or  having  such  birds  in  possession, 
would  still  be  an  offence. 

9.  As  to  refusing  to  give  name  and  address,  it 

must  first  be  proved  that  the  person  re- 
fusing has  been  guilty  of  an  offence  against 
the  Act.  Until  that  is  done  it  is  no  offence 
to  refuse  to  give  name  and  address.  And 
as  to  this,  the  defences  mentioned  above 
would  apply.  If  the  offence  is  proved, 
then,  unless  the  person  is  prosecuted  for 
that  offence,  it  seems  doubtful  if  he  can 
be  convicted  for  refusing  to  give  his  name 
and  address. 
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«*«vict.  Fo^. 

c.  So. 

1.  Killb^  1.  For  that  you  [or  he  the  said  A.  B.]  on,  &c.,  at,  &o.,  the 
daring  dose  same  day,  being  between  the  1st  daj  of  March  and  the  let 
time.             ^j  of  Aug^t  last  [or  instant]  knowingly  and  wilfully  did 

shoot  [or  attempt  to  shoot]  a  wild  bird  [if  one  of  ths  birds  in  the 
schedule  to  the  act,  say  a  certain  wild  bird,  to  wit,  an  auk,  or 
two  wild  birds,  to  wit,  plovers,  or  as  the  ease  may  be"], 

or  used  a  boat  for  the  purpose  of  shooting, 

or  used  a  boat  for  causing  to  be  shot, 

or  used  lime,  or  a  snare,  or  a  trap, 

or  used  a  certain  instrument,  to  wit  [naming  the  ittsirumenf], 
for  the  purpose  of  taking  a  wild  bird,  or  a  oertaia 
wild  bird,  to  wit,  a 
contrary,  &c. 

2.  ExTKMiiiff  2.  For  that  you  [or  be  the  said  A.  B.]  on,  &o.,  at,  &o.,  the 
during  the  same  day  being  after  the  15th  day  of  March  and  before  the  1st 
dose  time,      ^y  ^f  August  in  the  same  year,  did  expose  for  sale  [or  offer 

for  sale]  a  wild  bird  [if  named  in  the  schedule,  a  certain  wild 
bird,  to  wit,  a  woodcock,  or  two  wild  ducks,  or  as  the  ease  maji 
be"]  recently  killed  or  taken,  contrary,  &c. 

3.  Having  3.  For  that  you  [or  he  the  said  A.  B.]  on,  &o.,  at,  fto.,  the 
Z?liiiil««  same  day  being  after  the  16th  day  of  March  and  before  the  Ist 
daring  done  day  of  August  in  the  same  year,  had  in  your  control  or  pouea- 

sion  a  certain  wild  bird  [or,  if  named  in  the  schedule,  a  certain 
wild  bird,  to  wit,  a  teal,  or  as  the  case  may  be"]  recently  killed  or 
taken. 

4.  BefuBing  4.  For  that  you  [or  he  the  said  A.  B.]  on,  &o.,  at,  &c.,  were 
anFad^t^.  [^  was]  found  by  the  said  G.  D.  unlawfully  oommitting  an 

offence  against  an  Act  passed  in  the  session  of  parliament 
holden  in  the  43rd  and  44th  years  of  the  reign  of  her  present 
Majesty  Queen  Victoria,  cap.  46,  intituled  '*  The  Wild  Birds 
Protection  Act,  1880,"  to  wit,  that  you  were  shooting  [or 
attempting  to  shoot,  or  using  a  boat  for  the  purpose  of  shoot- 
ing, or  using  a  boat  for  causing  to  be  shot,  or  using  lime,  or  a 
trap,  or  a  snare,  or  other  instrument,  to  wit,  a  gin]  for  the  pur- 
pose of  taking  a  wild  bird  [or  that  you  exposed  for  sale  or 
offered  for  sale,  or  had  in  your  control  or  possession]  a  wild 
bird  recently  killed  [or  taken],  and  that  you  were  thereupon 
required  by  the  said  C.  D.  to  give  your  christian  name,  sur- 
name, and  place  of  abode,  and  that  after  being  so  required, 
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you  [«}*  he  the  said  A.  B.]  refused  to  give  jour  real  name  and  48  k  44Tlct. 
place  of  abode  [or  gave  an  untrue  name  and  place  of  abode],  ^  ^* 
contrary,  &o. 

6.    \  Be  it  remembered  that  on  the         daj  of  ,  6.  Fonn  of 

to  wit.  1   in  the  year  of  onrLord  188  ,  at         ,  in  the  aaid  ^^^^<«^' 
leountp],  A.  B.  was  oonTioted  before  ns,  two  of  her  Majesty's 
jnstioes  of  the  peace  for  the  said  [eaunty'],  for  that  he  the  said 
A.  B.  did  on  the  day  of  instant,  at,  &c.,  unlaw- 

folly  kill  [or  as  the  ease  may  be]  one  wild  bird  [if  in  the  schedule, 
add,  to  wit,  one  wild  duck],  contrary  to  the  provisions  of  an  act 
passed  in  the  session  of  parliament  held  in  the  43rd  and  44th 
years  of  the  reign  of  her  present  Majesty  Queen  Victoria, 
chapter  46— "The  Wild  Birds  Protection  Act,  1880"— we 
adjudge  the  said  A.  B.  for  his  said  offence,  being  his  first 
offence  against  the  said  act,  to  be  reprimanded  and  discharged 
[or  if  a  bird  in  the  schedule,  to  pay  the  sum  of  !<.],  and  to  pay 
the  sum  of   '       for  the  costs  in  this  behalf. 

Given  under  our  hands  and  seals  the  day  and  year  first  above 

written,  at  in  the  [eotmty]  aforesaid. 

J.  B.         (l.8.^ 
J.  p.        (l.b.) 

I,  A.  B.  of  in  the  county  of  being  the  owner  d.  Ponn  of 

[or  occupier]  of  the  lands  known  as  Blackacre  Farm  [or  as  the  authority  by 
^  *^      -•  •-  owner  or 

ease  may  be],  in  the  parish  of  in  the  county  of  do  oooapier. 

hereby  authorize  G;  D.  of  in  the  county  of  [gentle- 

man]  to  kill  or  take  any  wild  bird  on  such  land  not  being  a  bird 
named  in  the  schedule  to  "The  Wild  Birds  Protection  Act, 
1880." 


B.  D 


THE  aROUND  GAME  ACT,  1880. 


«*«Tict.  "The  Ghround  Game  Act,  1880,"  has  made  an 
impoitant  modification  of  the  law,  as  stated  aboTe 
in  Chapter  Yil.  As  the  law  stood  before  the  Act 
was  passed  the  rights  of  landlord  and  tenant  to 
ground  game  were  then  as  follows : 

b^^^rth        Unless  the  game  was  expressly  reserved  to  the 

^^i>«'»  landlord  by  the  lease  or  agreement  nnder  whidi 
the  land  was  held,  it  belonged  to  the  tenant,  and 
he  had  the  exclnsive  right  to  kill  it.  This  right 
he  oould  deal  with  as  he  pleased. 

Har«i.  By  the  11  &  12  Viot.  o.  29,  if  the  occupier  had 

.  the  right  of  killing  hares,  or  if  the  owner  had  the 
right  of  killing  game,  hares  might  be  killed  with- 
out payment  of  the  excise  licence ;  but  that  Act 
did  not  vary  the  rights  of  the  owner  and  oooupier 
under  the  Act  of  Will.  lY.,  and  gave  no  concur- 
rent right  to  the  owner  and  occupier.  Until  the 
Ghround  Gume  Act,  1880,  either  the  landlord  or 
the  tenant  was  entitled  to  the  game ;  they  could 
not  both  be  so.  By  this  Act  the  law  is  changed, 
and  a  concurrent  right  to  hares  and  rabbits  is 
given  to  both  landlord  and  tenant  even  if  the  right 
of  shooting  is  reserved,  and  this  right,  so  far  as  the 
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tenant  is  oonoemed,  is  one  that  is  inseparable  f^^'^^- 
from  his  occupation. 

This  Act,  after  giving  or  securing  such  right  to 
kill  hares  and  rabbits  to  the  occupier  of  land, 
provides  how  it  is  to  be  exercised.  It  is  in  effect  conenzrent 
an  extension  of  the  11  &  12  Yict.  c.  29,  with  the  uaUenabie. 
important  addition  that  the  occupier  cannot  get 
rid  of  his  right  as  he  could  under  that  Act ;  so  in 
effect  it  takes  away  from  the  occupier  the  legal 
power  of  selling  or  parting  with  a  valuable  right, 
and  to  this  extent  deprives  him  of  what  the  law 
had  previously  given  him.  It  is  in  this  sense  an 
interference  with  freedom  of  contract,  for  the  Act 
declares  that  the  occupiers  of  land  are  unable,  in 
this  respect,  to  make  such  contracts  as  they  please. 

The  Act  is  as  follows : — 

"  43  &  44  Vict.  c.  47. 

"  An  Act  for  the  better  Protection  of  OceupierB  of 
Land  against  injury  to  their  Crops  from  Ground 
Game.  [7th  September,  1880. 

<<  Whereas  it  is  expedient  in  the  interests  of  good  FnamUe. 
husbandry,  and  for  the  better  security  for  the 
capital  and  labour  invested  by  the  occupiers  of 
land  in  the  cultivation  of  the  soil,  that  further 
provision  should  be  made  to  enable  such  occupiers 
to  protect  their  crops  from  injury  and  loss  by 
ground  game : 

"  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons, 

d2 
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48  &  44  Vict,  in  this  present  parKament  assembled,  and  by  the 
authority  of  the  same,  as  follows : " 

objectoof  It  will  be  seen  from  this  preamble  that  the 
objects  of  the  Act  are  (1)  the  interest  of  good  hixfl- 
bandry,  and  (2)  better  to  secure  capital  and  labour 
invested  in  the  cultivation  of  the  soil,  and  (3) 
to  enable  occupiers  to  protect  their  crops  from  in- 
jury  and  loss  by  ground  game.  Following  out 
these  principles  the  Act  does  not  give  the  ground 
game  to  the  tenant, — it  simply  gives  him  a  con- 
current right  to  kill  and  take  it. 

It  makes  no  change  in  the  properly  in  the 
game ;  it  only  gives  the  occupier  an  in^parable 
right  to  kill  and  take  the  ground  game. 

Effect  of  If  the  occupier  had  the  right  before,  the  Act, 

instead  of  benefiting  him,  deprives  him  of  the 
power  to  part  with  what  was  in  some  cases  a 
valuable  commodity ;  if  he  had  not  the  right- 
that  is,  if  he  had  given  it  up  for  a  valuable  con- 
sideration, the  lease  of  his  farm — ^the  Act  pre- 
vents him  doing  this  for  the  future,  and  of  course 
if  he  has  so  much  less  to  give  in  kind  he  will 
have  to  pay  so  much  more  in  money,  so  in  either 
case  the  benefit  the  Act  confers  on  the  occupier 
is  one  of  a  very  questionable  nature,  as  it  de- 
prives him  of  his  right  of  selling  or  letting  his 
property.  The  occupier  has  then  to  set  the  profit 
he  will  get  by  the  rabbits  and  hares  being  killed 
and  sold  by  him  against  the  stmi  the  landlord 
would  allow  him  for  the  ezdusive  right  to  kill 
the  ground  game. 

g^V  ''  1.  Every  occupier  of  land  shall  have,  as  inci* 
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dent  to  and  inseparable  from  his  occupation  of  the  f  *^'^***- 
land,  the  right  to  kill  and  take  ground  game  there-  hma.  ruht 
on,  concurrently  with  any  other  person  who  may  be  fromhis 
entitled  to  kill  and  take  ground  game  on  the  same  toiSE^ 
land :  Provided  that  the  right  conferred  on  the  gameoon- 
occupier  by  this  section  shall  be  subject  to  the  vithany 

p  _-  •  other  person 

foUowmg  limitations :  ^^  ^ 

"  (1.)  The  occupier  shall  kill  and  take  ground  J^«^j^ 
game  only  himself  or  by  persons  duly  occupation. 
authorized  by  him  in  writing : 

'^  (a.)  The  occupier  himself  and  one  other 
person  authorized  in  writing  by  such  occu- 
pier shall  be  the  only  persons  entitled  ^der 
this  Act  to  kill  ground  game  with  firearms. 
"  {b.)  No  person  shall  be  authorized  by 
the  occupier  to  kill  or  take  ground  game, 
except  members  of  his  household  resident 
on  the  land  in  his  occupation,  persons  in 
his  ordinary  service  on  such  land,  and  any 
one  other  person  bon&  fide  employed  by 
him  for  reward  in  the  taking  and  destruc- 
tion of  ground  game ; 

"  {c)  Every  person  so  authorized  by  the 
occupier,  on  demand  by  any  person  having 
a  concurrent  right  to  take  and  kill  the 
groimd  game  on  the  land  or  any  person 
authorized  by  him  in  writing  to  make  such 
demand,  shall  produce  to  the  person  so 
demanding  the  document  by  which  he  is 
authorized,  and  in  default  he  shall  not  be 
deemed  to  be  an  authorized  person. 
'^  (2.)  A  person  shall  not  be  deemed  to  be  an 
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ooonpier  of  land  for  the  puiposeB  of  this 
Act  by  reason  of  his  having  a  right  of 
common  over  such  lands ;  or  by  reason  of 
an  occupation  for  the  purpose  of  grazing 
or  pasturage  of  sheep,  cattle,  or  horses  for 
not  more  than  nine  months. 
'*  (3.)  In  the  case  of  moorlands,  and  unindosed 
lands  (not  being  arable  lands),  the  oocapier 
and  the  persons  authorized  by  him  shall 
exercise  the  rights  conferred  by  this  seotdon 
only  from  the  eleventh  day  of  December 
in  one  year  until  the  thirty-first  day  of 
March  in  the  next  year,  both  indusiTe ; 
but  this  provision  shall  not  apply  to  de- 
tached portions  of  moorlands  or  unindosed 
lands  adjoining  arable  lands,  where  snch 
detached  portions  of  moorlands  or  unin- 
dosed lands  are  less  than  twenty-five  aciee 
in  extent." 
The  first  thing  that  the  Act  does  is  to  make 
the  right  to  kill  and  take  ground  game  inddent 
to  and  inseparable  from  the  occupation  of  the 
land.    This  section  does  not  make  such  a  right 
inalienable,  and  had  this  dause  stood  alone  the 
question  of  the  occupier's  right  to  alienate  would 
have  been  questionable,  but  the  point  is  dispoe^ 
of  by  sections  2  and  3. 

The  right  is  a  concurrent  right  with  any  other 
person  entitled  to  kill  ground  game,  not  an  exclu- 
sive right  in  the  occupier,  so  that  the  owner  or 
his  lessee  will  still  have  the  right. 
The  word  occupier  is  not  defined  in  the  AcL 
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It  will  include  any  person  in  the  occupation  of  f^^J"^- 
the  land,  whether  owner  or  not,  and  this  what- 
ever his  interest  may  be — freehold,  leasehold, 
copyhold,  tenant-at-will,  or  on  sufferance.  In- 
deed, a  person  in  possession  with  no  title  would 
have  the  light.  All  that  is  required  is  occupa-  * 
tion,  and  occupation  would  seem  to  be  synony- 
mous with  possession.    There  is  no  limit  as  to  Extent  of 

*  ,  ,  m       occupation 

the  extent  of  the  land  to  be  occupied  to  give  the  manateriai. 
right ;  to  a  cottage  garden,  a  thousand-acre  farm, 
the  same  rule  applies;  occupation  and  the  right 
to  kiU  ground  game,  whatever  the  nature  or  sub- 
ject of  the  occupation,  are  inseparable.    A  mort-  ^  ?4 
gagee  in  possession  would  have  the  right,  so  would  inunatenai. 
a  squatter  on  a  common;  and  it  would  be  no 
answer  to  say  that  the  occupation  was  illegal. 
That  is  a  question  the  Court  could  not  entertain. 
The  only  question  is,  Did  occupation  exist ;  if  so, 
the  right  exists  also. 

The  question  therefore  becomes  important  as  to  ^^*J° 
who  is  in  law  an  occupier.  In  some  Acts  of  Par- 
liament, and  in  some  decided  cases,  the  occupier  is 
defined  as  the  person  in  actual  possession  of  the 
premises,  and  it  would  seem  that  the  title  under 
which  he  is  in  possession  is  quite  immaterial; 
mere  permission  to  go  on  land  has  in  some  cases 
been  held  to  give  occupation  (a) ;  and  although 
for  particular  purposes,  such  as  voting  for  parlia- 
ment, assessment  to  the  poor-rates,  and  other 
matters,  a  special  construction  is  often  placed 
upon  the  word.    Yet  "  The  Ground  GFame  Act," 

(a)  Jtoadt  V.  Overteera  of  Tntmpinffton,  L.  R.,  6  Q.  B.  56. 
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being  an  enabling  statute,  according  to  the  ordi- 
nary rule,  the  word  would  reoeiye  the  widest 
construction,  and  it  may  therefore  be  taken  that 
the  occupier  is  the  person  in  possession  of  the 
land,  whether  owner  or  not,  whatever  his  title  may 
be,  and  however  he  came  into  possession.  If  the 
owner  is  the  occupier  the  rule  would  apply  to 
him,  and  he  would  find  himself  debarred  from 
letting  his  right  .to  kiU  ground  game,  as  it  is  by 
the  Act  inseparably  attached  to  him.  This  would 
be  another  instance  of  the  hardship  the  Act  creates ; 
it  would  deprive  the  owner  who  occupies  his  own 
land  of  the  right  of  dealing  as  he  pleases  with  Ids 
own  property;  and  this  hardship  is  increased  if 
the  person  in  possession  is  a  woman,  in&nt, 
trustee,  or  other  person  in  a  fiduciary  capacity, — 
what  is  of  no  use  to  them,  and  was  formerly  of 
value,  is  now  rendered  valueless. 

Although  the  Act  does  not  say  who  is  the 
occupier,  it  says  who  is  not  to  be  deemed  an 
occupier  in  two  cases. 

1.  A  person  who  has  a  right  of  common  over 
any  lands  is  not  to  be  deemed  an  occupier 
of  such  lands. 

So  that  the  lord  of  the  manor,  or  whoever  may 
have  the  right  of  shooting  over  lands  subjeot  to 
a  right  of  common,  whether  such  lands  are  in* 
closed  or  unindosed,  will  be  able  to  let  the  exclusive 
right  of  shooting  hares  and  rabbits  in  the  same 
way  as  if  this  Act  had  not  been  passed.  Sudi 
lands  will  not  be  affected  by  this  Act  unless  there 
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is  some  one  who  is  occupier,  subject  to  the  right  of  Jf  4*^Y"' 
common ;  if  there  is  such  person,  he  will  have  the 
right  the  Act  gives  to  the  ground  game.  Bight 
of  common  alone  gives  no  right  under  the  Act, 
and  this  whatever  the  nature  of  the  rights  of 
common. 

2.  Occupation  not  exceeding  nine  months  for  ^-^^^ 
grazing  or  pasturing  sheep,  cattle  or  horses,  sn^mg- 

A  person  taking  lands  for  a  term  of  nine 
months  for  grazing  has  no  rights  under  this  Act; 
if  an  owner  desires  to  evade  this  Act,  he  can 
legally  do  so,  so  far  as  his  grass  lands  are  con- 
cerned, by  letting  them  from  six  months  to  six 
months  for  grazing.  If  the  tenant  took  a  hay 
crop,  the  exception  would  not  apply,  but  if  the 
lands  were  confined  to  grazing,  it  would  (a).  A 
nice  question  may  arise  as  to  whether  a  person 
who  took  lands  for  grazing  by  any  means  other 
than  sheep,  cattle  or  horses,  would  be  an  occupier. 
If  he  turned  out  pigs  on  stubbles,  or  donkeys  or 
poultry,  it  would  seem  that  he  would  be,  and 
have  the  right  to  kill  ground  game,  as.  the  excep* 
tion  is  confined  to  grazing  and  pasturage  for  the 
animals  named.  Arable  lands  let  for  pasturage,  Anbuund. 
such  as  clover  or  turnips  to  be  fed  off,  or  any  other 
crop  consumed  on  the  ground,  and  let  for  the 
purpose  of  consumption,  would  seem  to  come 
within  the  exception. 

But  from  this  it  is  clear  that  a  sub-tenant,  for 
however  short  a  term,  and  for  whatever  purpose 

{a)  Afl  to  what  will,  in  a  Bixnilar  caae  to  this  amount  to  an 
occapatioD,  see  Mo^ff  v.  Overseers  of  Tatton,  L.  B. ,  6  Q.  B.  Dir.  10. 
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game.  So  if  a  farmer  fond  of  ooursing  lets  his 
potato  crop  to  a  person  to  be  deared  by  a  oertain 
date,  that  person  would  be  until  that  date  entitled 
to  kiU  hares  in  the  potatoes,  and  no  agreement 
by  the  farmer  to  prevent  it  would  be  legal. 

The  right  given  to  the  oocupier  is  only  a  right 
to  kill  and  take,  not  a  right  giving  the  ooonpier 
the  property  in  the  ground  game — ^until  they  are 
captured  he  has  no  right  of  property  in  them. 
%T^  The  Act  having  made  this  right  inseparable 
^^  with  occupancy,  now  proceeds  to  define  how  it  is 
to  be  exercised.  It  can  only  be  exercised  by  two 
classes  of  persons. 

1.  The  occupier. 

2.  Persons  authorized  by  the  occupier. 

* 

cu^.°^  ^  *^  ^®  occupier  himself,  no  provision  is 
made  in  the  Act  for  the  case  of  more  than  one 
occupier;  and  although  as  a  rule  the  plural  would 
be  included,  it  is  questionable  if  it  is  so  here, 
as  the  Act  seems  throughout  to  treat  the  occupier 
as  one  person.  It  could  not  be  argued  that  if 
two  brothers  were  occupiers  of  a  farm,  each  oould 
exercise  all  the  powers  given  by  the  Act.  The 
restriction  on  the  use  of  firearms  seems  to  imply 

TwopnsoM  that  one  person  alone  is  meant.  If  that  is  so, 
and  there  is  more  than  one  occupier  of  a  fann, 
executors,  trustees  or  others,  it  would  seem  they 
could  not  all  exercise  this  right ;  they  must  agree 
among  themselves  who  is  to  do  it,  and  must  all 
agree  in  appointing  persons  to  exercise  the  right, 
as  each  cannot  appoint  separate  persons. 
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With  regard  to  the  occupier  if  he  sub-lets  the  f^^^  Po- 
land, even  temporarily,  so  as  to  create  an  ocoupa-  sub-ietting. 
tion  in  the  person  who  takes  it,  he  will  during 
the  continuance  of  such  sub-letting  lose  his 
right.  In  a  case  of  this  kind,  where  a  tenant 
sells  his  crops  standing,  and  provides  that  they 
are  to  be  cleared  by  a  certain  day,  the  purchaser 
would  have  a  right  to  be  treated  as  occupier 
until  the  crops  were  cleared ;  if  this  is  so,  then 
the  tenant,  until  the  day  fixed,  will  lose  his  right 
to  the  ground  game,  and  nothing  he  can  do  will 
prevent  the  purchaser  of  the  crop  killing  every 
hare  and  rabbit,  and  appointing,  subject  to  the 
Act,  any  person  he  pleases  to  kill  hares  and 
rabbits.  Whether  this  was  intentional  in  the 
framers  or  not,  it  is  difficult  to  say ;  but  a  tenant 
of  a  large  farm  who  keeps  up  hares  for  coursing, 
and  is  on  good  terms  with  his  landlord  as  to 
game,  will  not  care  to  see  a  person  who  buys 
his  pea  crop  when  the  leverets  are  about  killing 
eveiy  hare  and  rabbit,  and  appointing  the  greatest 
poachers  in  the  neighbouring  town  to  help  him ; 
they  have  only  to  help  him  to  gather  the  crop 
to  make  themselves  his  servants,  and  he  can  give 
them  a  legal  right  to  kill  every  hare  and  rabbit, 
and  the  tenant  is  by  law  powerless  to  prevent  this: 
for  any  agreement  he  may  make  as  to  it  cannot  be 
enforced;  he  has  by  this  Act  lost  his  right  to  make 
any  binding  agreement  as  to  ground  game.  Great 
as  were  the  heartburnings  that  ground  game  gave 
rise  to  before  the  Act  was  passed,  it  is  quite  pos- 
sible that  the  Act  may  give  rise  to  greater,  as  it 
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«*«y«*-  has  iu  effect  legalized  poaching,  and  put  it  out  of 
the  power  of  the  farmers  to  prevent  it. 

The  persons  the  occupier  can  authorize  to  kill 
ground  game  are  of  three  kinds — 

1.  Members  of  his  household  resident  on  the 
land  in  his  occupation ; 

2.  Persons  in  his  ordinary  service  on  such  land ; 
8.  Any  other  persons  bond  fide  employed  for 

reward  in  taking  or  destroying   ground 
game. 

As  to  the  first  class.  In  order  that  a  persoB 
should  be  qualified  to  be  authorized,  lie  must 
satisfy  all  these  conditions — 

1.  A  member  of  the  occupier's  household ; 

2.  Eesident  on  the  land  of  the  occupier  ; 

3.  The  residence  must  be  on  the  land  in  respect 
of  which  the  authority  is  granted. 

These  conditions  will  most  materially  limit  this 
class ;  a  member  of  the  household  must  be  some 
one  who  Uves  with  and  forms  a  part  of  the  oo- 
cupier's  establishment.  What  constitutes  a  member 
will  be  a  question  of  fact  to  be  determined  by  the 
Court  in  each  case  after  considering  all  the  cir- 
cumstances ;  probably  persons  who,  like  coachmen 
and  gardeners,  do  not  sleep  in  the  house  but  in  cot- 
tages rented  by  the  tenant  and  situate  on  the  land 
in  his  occupation,  would  be  held  to  be  members  of 
his  household.  With  regard  to  this  class,  there 
is  no  limit  as  to  number;  every  member  of  the 
occupier's  household  can  be  appointed,  however 
numerous  they  may  be,  or  one  only  may  be  selected 
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The  next  condition  is  that  they  must  reside  43Seuykt. 
on  the  land  in  the  oocupation  of  the  person  ap-  Besidenoe. 
pointing  them.  This  at  once  outs  out  all  those 
persons  who  may  be  members  of  the  occupier's 
household,  but  who  themselves  rent  cottages  from 
either  the  landlord  or  the  oooupier,  because  they 
reside  on  land  in  their  own  occupation,  not  on 
land  in  the  tenant's  oocupation ;  therefore  neither 
gardener,  coachman,  keeper,  labourer  or  other 
person  not  residing  on  the  tenant's  farm,  could 
come  in  this  class. 

If  the  occupier  has  two  farms,  on  one  of  which  Two  famw. 
he  resides,  and  on  the  other  only  keeps  an 
establishment,  it  would  seem  that  while  he  could 
appoint  the  members  of  his  household  resident 
on  the  farm  on  which  he  resides  to  kill  the  ground 
game  on  that  farm,  and  the  persons  occupying 
the  house  on  the  farm  on  which  he  does  not 
reside  to  kill  ground  game  on  that  farm,  he  could 
not  give  either  of  these  dsusses  a  right  to  kill 
ground  game  indiscriminately  on  both  farms,  as 
they  would  not  be  members  of  his  household  re- 
sident on  the  land. 

It  is  also  clear  that  the  occupier  cannot  under  Friends, 
this  class  give  leave  to  friends  or  relations,  or  even 
to  persons  stajdng  in  his  house  for  a  time,  to  kill 
ground  game,  as  they  would  not  be  resident  on 
the  land.  Residence  is  a  question  of  fact,  but 
all  the  cases  seem  to  go  to  this,  that  a  temporary 
visit  for  any  purpose  does  not  constitute  re- 
sidence (b). 

(b)  Whithorn  y.  Thamat,  7  M.  ft  Gr.  1 ;  Wlueomyt  east,  L.  B., 
4  Q.  B.  110;  J)ipitale*i  can,  L.  B.,  4  Q.  B.  114;  IU9,  v.  Viet' 
Chanetllor  of  Oxford,  L.  B.,  7  Q.  B.  471. 
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reside  on  the  land.  If  an  occupier  had  two  or 
three  farms,  and  resided  on  none  of  them,  he  could 
appoint  anj  one  of  his  household  on  each  farm  to 
kill  the  ground  game  on  that  farm,  but  he  could 
not  appoint  any  person  who  lived  with  him  ofi 
the  land,  not  even  his  son,  brother  or  bailiff, 
under  this  class  to  kill  the  ground  game. 

On  the  whole  it  will  be  seen  that  under  this 
class  only  those  persons  who  form  the  tenant's 
household,  and  reside  in  his  house  or  buildings  on 
the  farm  for  which  the  authority  is  given,  oan  be 
appointed  in  this  class,  and  that  it  does  not  include 
friends,  neighbours  or  relations,  unless  qualified  as 
above. 

2.  Stfwita.  The  second  class  are  persons  in  the  oooupier's 
ordinary  service  on  such  land. 

This  class  again  is  not  nearly  so  wide  as  might 
be  supposed;  for  a  person  to  come  within  it, 
two  things  are  necessary. 

1.  That  the  person  should  be  in  the  ordinaiy 

employment  of  the  occupier ; 

2.  That  he  should  be  employed  on  the  land  in 

respect  of  which  the   authority    to  take 
ground  game  is  given. 

oidjnuy         '^  Ordinary"  would  seem  to  mean  '^  regular" ; 

meat.  thus  a  casual  labourer,  who  was  employed  for  a  few 
days  at  harvest  time,  would  not  come  within  this 
class,  as  he  would  not  be  in  the  ordinary  employ- 
ment, neither  would  a  man  who  worked  sometimes 
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mth  one  farmer  and  sometimes  with  another;  tffti4yict. 
it  must  be  a  person  who  was  regularly  employed  Empior- 
on  the  farm.    The  nature  of  the  employment  is  ™^^' 
immaterial  as  long  as  it  is  regular.    But  the 
employment  must  be  on  the  farm  in  respect  of 
which  the  authoriiy  is  given;  so  it  is  doubtful 
if  a  coachman  employed  ezdusiyely  as  coachman 
would  come  within  the  class,  he  not  being  employed 
on  such  land.    What  was  said  above  as  to  two 
farms  will  apply  equally  here— 4he  servant  on  one 
farm  cannot  be  appointed  to  kill  ground  game  on 
the  other,  as  he  is  not  in  the  ordinary  service  on 
such  land. 

There  is  no  limit  to  the  number  of  the  persons  Noumitto 
who,  if  duly  qualified  in  this  class,  may  be  ap- 
pointed;   the    occupier    may    at    his    discretion 
appoint  all  his  regular  servants  working  on  his 
farm,  or  one  or  two  only  as  he  pleases. 

The  third  dass  is  confined  to  some  one  person  8.  Ftnon 
bond  fide  employed  by  the  occupier  for  reward  employed 
in  taking  and  destroying  ground  game.  What 
is  obviously  intended  here  is  to  enable  the  occupier 
to  employ  a  professional  rabbit-catcher  who  could 
not  be  employed  otherwise,  as  he  would  not  come 
under  either  of  the  previous  classes.  Here,  again, 
to  satisfy  the  definition,  all  the  following  requisites 
must  be  complied  with. 

1.  Only  one  person  can  be  employed  at  a  time ; 

2.  The  employment  must  be  bond  fidt  for  re- 

ward; 

3.  It  must  be  for  taking  and  destroying  ground 

game. 
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Penon  nn.   Tevoko  the  authoritj,  and  give  an  authority  to 
TC^!^'^     another  person,  but  only  one  person  can  come 

under  this  class  at  one  time. 
^nd /d«  The  word  bond  fide  seems  to  point  at  attempts  on 

mcnt.  the  part  of  an  occupier  to  give  leave  to  a  friend 
under  this  class ;  there  is  nothing  to  prevent  a 
faiend  being  employed  if  the  employment  is  real 
and  he  is  paid  for  it.  But,  of  oourse,  the  em- 
ployment of  a  faiend  would  at  once  give  rise  to 
suspicion  that  the  employment  was  not  band  fidt^ 
only  colourable.  It  must  also  be  for  reward; 
primA  facie  this  means  for  money,  but  not  neces- 
sarily, there  is  nothing  to  prevent  an  oooupi^ 
appointing  a  man  to  take  and  destroy  the  ground 
game,  and  to  keep  for  his  reward  the  game  so 
taken  and  destroyed. 

This  dass,  as  noticed  below,  gives  an  oppor- 
tunity for  the  landlord  to  protect  himself  and  the 
ground  game  (a). 

It  will  be  noticed  that  the  words  here  lused  are 
"  take  and  destroy,"  before  they  were  "  kill  or  take." 
Auitt;^  Every  person  appointed  by  the  occupier  to  kill 
ground  game  must  have  an  authority  in  writing 
appointing  him  to  do  so,  and  if  he  has  not,  how- 
ever much  he  may  be  authorized,  he  will  be  liable 
to  be  prosecuted,  either  by  the  person  having  the 
concurrent  right  to  the  ground  game  under  the 
game  acts,  or  by  the  excise. 

This  authority  must  be  in  writing ;  it  need  not 
be  signed  by  the  donor,  and  need  not  be  in  any 

(a)  Sm  p.  66. 
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particular  form.    To  be  a  complete  authority  it  ^'^^P®*- 
should  be  under  seal,  otherwise  it  is  a  bare  licence  Authority 
revocable  at  any  moment,  and  the  person  who    ^***^p*"' 
produces  it  would  then  haye  to  proYO  not  merely 
that  it  was  given  to  him  by  the  occupier,  but  also 
that  it  was  not  revoked  (6). 

If  any  person  is  found  taking  ground  game  his  By  whom 
authority  can  be  demanded —  oan  be  de- 

"^  manded. 

1.  By  the  person  having  the  concurrent  right 

to  the  ground  game. 

2.  By  any  person  authorized  in  writing  by  such 

person  to  do  so. 

It  does  not  seem  that  the  person  demanding 
the  authority  need  produce  his  authority  to  de- 
mand it,  but  it  would  be  obviously  better  to  do  so. 

A  police  officer  as  such  has  no  right  to  demand 
from  a  person  he  found  taking  ground  game  his 
authority  to  do  so,  although  if  he  met  him  on  the 
road  with  such  game  when  taken  he  might  stop 
him  under  the  Poaching  Prevention  Act. 

There  is  nothing  to  prevent  such  authority 
being  given  to  a  policeman,  and  it  would  be  wise 
to  do  so ;  indeed,  there  is  nothing  to  prevent  the 
person  having  the  concurrent  right  giving  any 
number  of  persons  he  pleases  the  right  to  demand 
the  authority  of  persons  killing  groimd  game. 

It  will  be  noticed  that  the  Act  is  imperative ;  Non-pro- 

.  i  .  .  .  ...  1      n  1  dootion  of 

there  is  no  provision  as  to  givmg  name  and  address  aathoxitjr. 
in  default  of  producing  the  authority,  as  in  the 
Game  Acts  and  the  Ghm  Licence  Act;  if  the  autho- 

(b)  For  form  of  authority,  see  post,  p.  70,  No.  1. 
B.  % 
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Mode  by 
which  light 
is  to  be 
exercised. 


Firearmfl. 


Forbidden 
model. 


doMtime. 


rity  is  not  produced,  the  non-production  is  the  of- 
fence, and  no  excuse,  such  as  saying  it  is  at  home, 
or  that  it  is  mislaid,  will  exempt  the  pezson  bom 
the  penalty. 

The  Act  also  provides  the  mode  in  which  the  light 
is  to  he  exercised  hy  all  the  persons  appointed  by 
the  occupier;  as  has  been  pointed  out,  he  may  ap- 
point as  many  as  he  likes ;  but  only  himsfllf  and  one 
other  person  can  use  firearms,  in  other  words,  lie 
can  only  appoint  one  person  to  use  firearms  to 
kill  ground  game,  and  so,  if  the  occupier  is  an 
infant,  widow,  or  more  than  one  person,  there  can 
only  be  one  person, — the  person  appointed, — ^who 
can  use  firearms ;  consequently,  the  modes  employed 
by  all  the  other  persons  are  restricted  to  other 
modes  than  firearms.  They  are  further  restricted 
by  the  use  of  spring-traps  (except  in  rabbit  holes], 
and  poison  being  forbidden,  so  that  in  ejSect  they 
are  reduced  to  snaring,  coursing,  hunting  with 
dogs  and  ferreting. 

The  person  using  firearms  cannot  do  so  at  night 

The  person  authorized  to  use  firearms  must  be 
specially  authorized  in  writing,  and  he  must  pro- 
duce his  authority  when  required  by  an  authorized 
person ;  in  addition  he  must  also  have  a  gun  licence. 

A  partial  close  time  is  also  enacted  for  ground 
game  on  moorlands  and  unindosed  lands  (other 
than  arable  lands) ,  and  detached  portions  adjoining 
arable  land  of  less  than  twenty-five  acres.  There 
the  right  given  to  the  occupier  and  person  autho- 
rized by  him  can  only  be  exercised  from  the  11th 
December  to  the  31st  March.  If  the  right  is 
attempted  to  be  exercised  at  any  other  time  the 
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oooupier  and  the  person  authorized  by  him  would  «  *  ^y**** 
be  liable  to  be  prosecuted  under  the  G-ame  Acts  Exo^onM 
just  as  if  this  Act  had  not  been  passed.  tomoorian  . 

The  11th  December  is  probably  fixed,  as  grouse 
shooting  ends  on  the  previous  day. 

If  the  detached  portions  are  surroimded  by 
grass  lands  the  exception  would  not  seem  to 
apply,  but  if  at  any  place  arable  land  abutted  on 
the  detached  portions,  although  the  rest  was  sur- 
rounded by  pasture,  it  would.  It  must  be  borne 
in  mind  that  to  give  the  occupier  the  right 
even  for  the  limited  time,  he  must  be  in  actual 
occupation  of  the  moorlands,  whether  inclosed  or 
unindosed,  and  not  merely  have  a  right  of  common 
over  them. 

It  must  also  be  noticed,  that  the  necessity  of  ^^^j'^ 
proving  all  these  exceptions  will  lie  on  the 
person  alleging  them ;  if  a  man  is  found  taking 
ground  game,  and  there  is  any  doubt  as  to  his 
right  to  do  so,  he  can  be  summoned  for  illegally 
taking  game;  all  the  prosecutor  would  have  to 
prove  would  be  that  the  man  was  taking  game  on 
land  on  which  he  had  no  right  to  the  game ;  the 
accused  would  have  to  make  out  his  defence,  that 
is,  he  would  have  to  prove  his  right,  and  that 
he  was  either  the  occupier  or  came  within  one  of 
the  classes  of  persons  whom  the  occupier  was 
legally  entitled  to  authorize.  By  "  The  Stmmiary 
Jurisdiction  Act,  1879"  (a),  the  burden  of  proving 
any  of  these  special  defences  is  thrown  on  the 
person  who  raises  it. 

(a)  Sect.  39. 
£2 
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48  ft  44  Vict.      It  will  be  well  briefly  to  Bummarize  what  this 

c.  47, 8.  1.  ,  "^ 

section  does. 

frtMctfon        ^'  ^*  gives  the  occupier  a  oonourrent  right  to 

km  and  take  ground  game  on  land  in  his 
occupation ;  ^ 

2.  This  right  the  occupier  can  exercise  himself, 

or  by  certain  persons  duly  authorized  by 
him  in  writing  to  do  so ; 

3.  The  person  so  authorized  in  writing  by  him 

must  be — 

(a)  Member  of  his  household  resident  on 

the  land  in  his  occupation ; 

(b)  Person  in  his  ordinary  service  on  such 

land; 

(c)  One  person  bond  fide  employed  for  re- 

ward in  taking  and  killing  ground 
game; 

4.  Such  person  must  always  produce  the  autho- 

rity when  called  on  by  an  authorized  per- 
son; 

5.  Only  one  of  such  persons  can  use  firearms, 

and  he  must  have  a  gun  licence,  and  not 
kill  ground  game  at  night ; 

6.  The  others  can  only  take  ground  game  by 

some  mode  other  than — 

(a)  Shooting; 

(b)  Spring-traps  (except  in  rabbit  holes) ; 
(o)  Poison; 

7.  Neither  the  occupier  nor  any  person  autho- 

rized by  him  has  any  right  to  kill  ground 
game  on  land  over  which  he  has  only  s 
right  of  common ; 
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8.  Neither  the  occupier  nor  any  person  autho-  48ft44Viet. 

rized  by  him  has  any  right  to  kill  ground  Effed;of 
game  on  land  let  for  not  more  than  nine  ^'^  "***°^' 
months  as  pasturage  for  sheep,  cattle  or 
horses; 

9.  In  moorlands  or  uninclosed  lands,  if  over 

twenty-five  acres  in  extent,  the  occupier 
and  those  authorized  by  him  can  only  ex- 
ercise their  right  from  the  11th  December 
to  the  31st  March. 

2.  "Where  the  occupier  of  land  is  entitled  other-  sect.  2. 
wise  than  in  pursuance  of  this  Act  to  kill  and  take  entitiedto 
ground  game  thereon,  if  he  shall  give  to  any  other  same  on 
person  a  title  to  kill  and  take  such  ground  game,  occapatipn 
he  shall  nevertheless  retain  and  have,  as  incident  hinueif 
to  and  inseparable  from  such  occupation,  the  same  suchxight. 
right  to  kill  and  take  ground  game  as  is  declared 
by  section  one  of  this  Act.    Save  as  aforesaid,  but 
subject  as  in  section  six  hereafter  mentioned,  the 
occupier  may  exercise  any  other  or  more  extensive 
right  which  he  may  possess  in  respect  of  ground 
game  or  other  game,  in  the  same  manner  and  to 
the  same  extent  as  if  this  Act  had  not  passed." 

This  section  applies  to  cases,  which  are  more 
common  than  is  generally  supposed,  when  there  is 
either  no  reservation  of  shooting  on  the  part  of  the 
landlord,  or  a  reservation  of  the  game  only.  In 
either  of  these  cases,  the  occupier  would  have  the 
right  to  kill  groimd  game,  which  he  could  deal 
with  and  let  as  he  pleased.  But  even  if  he  does 
this,  the  Act  provides  that  he  shall  retain  his  con- 
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*^pct-  current  right  to  the  ground  game,  and  to  appoint 
persons  to  exercise  it.  In  fact,  this  section  says  an 
occupier  may  make  a  solemn  contract  for  value,  bat 
he  shall  still  have  the  right  to  break  that  contract. 
This  is  almost  the  only  case  known  to  the  law  where 
a  man  is  empowered  by  statute  to  deliberately  break 
his  own  contract.  This  is  nothing  to  do  with  the 
landlord,  for  the  landlord  and  tenant  haye  already 
made  their  bargain,  and  the  tenant  could  have  no 
right  to  the  ground  game  otherwise  than  by  the 
Act,  if  he  had  not  made  a  bargain  with  his  land- 
lord that  he  should  have  it.  Having  got  it,  he  can 
deal  with  it  as  he  pleases,  and  the  Act  says  that  if 
he  has  so  dealt  with  it,  and  made  a  contract,  yet  he 
shall  have  an  inalienable  right  to  violate  it. 

This  section  will  also  apply  to  the  case  where 
the  owner  of  land  is  the  occupier  of  it,  and  the 
owner  in  that  case  will  have  equal  liberty  to  break 
his  contract  as  an  occupier  wotdd  have.  The  effect 
of  this  section  will  probably  be  to  seriously  depre- 
ciate the  value  of  this  kind  of  property.  In  many 
cases,  the  sporting  rights  are  the  most  valuable 
portion  of  the  property,  and  by  preventing  a  bind- 
ing contract  being  made  as  to  these  rights,  in 
effect,  the  value  of  the  property  wiU  be  seriously 
depreciated,  if  not  destroyed. 

The  proviso  to  this  section  imposes  an  important 
restriction  on  the  mode  of  killing  ground  game. 

No  person,  whether  owner  or  occupier,  can  kill 
ground  game  between  the  expiration  of  the  first 
hour  after  sunset  and  the  commencement  of  the  last 
before  sunrise.   So  if ,  on  a  moonlight  night,  a  pe^ 
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son  fires  at  a  rabbit  on  his  own  land,  or  if,  in  ^***I»«*- 

'  '  c.  47, 8. 2. 

the  early  morning,  a  market  gardener  sees  a  mmn^ 
rabbit  eating  his  young  stook,  and  shoots  it,  he  ^^at 
is  guilty  of  an  offence;  both  of  which  acts  would 
have  previously  been  perfectly  legal,  and  either 
of  which  seem  to  be  necessary  to  enable  occupiers 
to  protect  their  crops  from  injury  by  groimd 
game. 

Under  the  proviso,  and  sect.  6,  the  use  of  fire- 
arms to  kill  hares  and  rabbits  between  the  expira- 
tion of  the  first  hour  after  sunset  and  the  beginning 
of  the  first  before  sunrise,  the  use  of  steel  traps, 
except  in  rabbit  holes,  or  the  use  of  poison,  are  ab- 
solutely illegal  throughout  the  United  Kingdom. 

3.  "Every  agreement,  condition, or  arrangement  sect.8. 
which  purports  to  divest  or  alienate  the  right  of  mental 

i«  .  Ill*  :i  jx      oontraTen- 

the  occupier  as  declared,  given,  and  reserved  to  tionof 
him  by  this  Act,  or  which  gives  to  such  occupier  S^pferto 
any  advantage  in  consideration  of  his  forbearing  grounl 
to  exercise  such  right,  or  imposes  upon  him  any 
disadvantage  in  consequence  of  his  exercising  such 
right,  shall  be  void." 

This  section  is  the  one  that  purports  to  prevent  Effect  of 
the  occupier  making  any  legal  arrangement  as  to 
ground  game.  It  does  two  things:  (1)  it  declares 
that  every  agreement,  condition,  or  arrangement, 
divesting  or  alienating  the  concurrent  right  of  the 
occupier,  is  void  in  law;  (2)  it  makes  every  agree- 
ment that  gives  the  occupier  any  advantage  from 
not  exercising  the  concurrent  right,  or  imposes  on 
him  any  disadvantage  for  doing  so,  void  in  law. 

The  words  are  large  enough  to  apply  to  the  ^S^Sn- 
whole  agreement  that  contained  any  provision  as  ^J^^ 
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48 ft 44 Vict,  to  the  occupier's  right  to  ground  game;  and  it 
AgrJemrata  might  woU  be  argued  that  this  was  the  true  effect 
0°  Act^.^  of  the  section ;  but  on  the  other  hand  it  woidd  seem 
more  reasonable  to  say  that  only  the  part  relating 
to  ground  game  was  Toid.  This  is,  howeyer,  a 
point  that  can  only  be  deared  up  by  some  judicial 
decision,  and  imtil  it  is,  it  would  be  safer  to 
make  all  arrangements  as  to  game  by  a  separate 
agreement. 

The  language  of  the  section  is  so  sweeping  that 
it  would  seem  to  include  all  cases  in  which  any 
attempt  was  made  to  deprive  the  occupier  of  his 
rights  against  his  will.  But  it  may  be  questioned 
whether  here,  if  the  occupier  is  a  consenting  party , 
it  is  not  possible  very  materially  to  restrict  the 
inalienable  right  given  to  the  occupier. 
t^^^  The  words  of  the  statute  are  "  divest  or  alien- 
the  right.     ^^ ,  91  -^  gg^yg  nothing  as  to  an  arrangement,  by 

which  the  occupier  agrees  to  exercise  his  right  when 
he  gets  no  advantage  for  forbearing  to  exercise  it, 
or  is  tmder  no  disadvantage  for  doing  it.  For 
example,  there  is  nothing  to  prevent  the  occupier 
agreeing  with  the  landlord,  or  shooting  tenant,  that 
the  one  person  he  will  employ  for  reward  to  kill 
ground  game  shall  be  the  landlord's  keeper,  and 
that  person  shall  be  the  person  authorized  to  use 
firearms  to  kill  ground  game.  There  is  nothing 
to  prevent  such  an  appointment  being  made  for  a 
fixed  term ;  nothing  to  prevent  the  occupier  and  the 
landlord  agreeing  as  to  what  persons  the  occupier 
shall  name,  either  members  of  his  household,  or 
servants.  Or  again,  if  the  landlord  chooses  to  keep 
all  his  cottages  in  his  own  hands,  the  number  of 
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the  members  of  the  tenant's  household  qualified  43&44Vict. 

"■■  c.  47,  8.  3. 

will  be  reduced  to  a  very  small  number,  and  there 
is  nothing  to  prevent  an  agreement  as  to  what  ser- 
vant should  be  employed.  There  is  also  nothing 
to  prevent  the  landlord  and  tenant  agreeing  to 
forbear  to  exercise  the  right  in  a  oertain  way,  e.g. 
using  snares.  In  fact,  as  long  as  the  agreement  is 
one  that  does  not  divest  or  alienate  the  right,  or 
place  the  occupier  under  an  advantage  or  disad- 
vantage in  respect  of  not  exercising  or  exercising 
it,  but  is  only  an  agreement  as  to  hotc  the  concur- 
rent right  is  to  be  exercised,  it  would  seem  to  be 
perfectly  legal,  and  it  would  not  be  difficult  to 
draw  an  agreement  that  would  be  perfectly  legal 
and  would  reduce  the  concurrent  right  to  very 
small  dimensions.  It  will,  of  course,  be  remem- 
bered in  construing  the  section,  that  as  it  is  an 
interference  with  the  freedom  of  contract  with 
the  ordinary  conmion  law  rights  of  the  Queen's 
subjects,  the  courts  will  adopt  the  ordinary  rule, 
and  construe  it  most  strictly. 

4.  "  The  occupier  and  the  persons  duly  autho-  sect.  4. 
rized  by  him  as  aforesaid  shall  not  be  required  ft5m"^e 
to  obtain  a  licence  to  kill  game  for  the  purpose  "**°°^- 
of  killing  and  taking  ground  game  on  land  in  the 
occupation  of  such  occupier,   and    the   occupier 
shall  have  the  same  power  of  selling  any  ground 
game  so  killed  by  him,  or  the  persons  authorized 
by  him,  as  if  he  had  a  licence  to  kill  game  :  Pro- 
vided that  nothing  in  this  Act  contained  shall 
exempt  any  person  from  the  provisions  of  '  The 
Gun  licence  Act,  1870.' " 

An  excise  licence  is  required  for  killing  hares  S^SSf *^ 
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8***y»ct-  and  rabbits  in  England  and  Scotland,  but  not  for 
Lioenoes.  killing  rabbits  in  Ireland.  It  will  still  be  required 
by  all  persons  except  occupiers  and  persons  autho- 
rized by  tbem;  in  fact,  no  change  is  made  in 
the  law  except  as  to  the  persons  authorized  hj 
the  occupier.  It  is  presumed  that  the  powers  as 
to  hares  given  by  the  Act  11  &  12  Vict.  c.  29,  will 
still  apply,  and  that  one  person  can  still  be  appointed 
under  that  Act  to  kill  hares  without  a  licence.  If 
either  the  occupier  or  the  person  authorized  by  him 
kill  or  take  ground  game  on  land  not  in  the  oc- 
cupation of  the  occupier,  or  on  land  where  they  are 
not  duly  authorized,  they  wiQ  be  liable  to  the 
excise  penalties,  as  will  also 'a  person  who  pm^ 
ports  to  be  authorized  by  the  occupier,  and  is  not 
in  law  duly  authorized ;  and  a  person  who  refuses  or 
neglects  to  produce  his  authority  when  demanded. 

By  the  present  law  {b)  only  a  person  who  takes 
out  a  3/.  game  licence  can  legally  sell  game,  and 
any  person  licensed  to  deal  in  game  buying  it  from 
a  person  not  licensed  to  sell  it  is  liable  to  a  penalty 
of  10/.  (c).  So  the  effect  of  this  section  is  that  the 
occupier  can  sell  without  taking  out  a  licence,  and 
the  dealer  buy  from  him,  though  unlicensed,  with- 
out incurring  the  penalty. 

The  words  of  the  Act  are,  "  the  occupier  shall 
haye;"  there  is  no  exemption  in  favour  of  the  per- 
sons authorized  to  kill  by  the  occupier  as  to  selling; 
they  do  not  require  a  licence  to  kill,  but  if  they 
sell  they  are  liable  to  a  penalty,  and  so  are  the 
persons  buying  from  them.   It  would  appear, — ^bnt 
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e)  1  &  2  Wm.  4,  o.  32,  s.  28. 
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this  point  is  one  of  some  doubt, — that  the  Act  con-  isscuvitit. 
templates  the  property  in  the  game  killed  by  per-  in  whom 
sons  authorized  by  the  occupier  being  in  the  ooou-  Sj^T^ 
pier.  But  the  Act  has  nowhere  given  it  to  him,  nor 
has  it  given  him  expressly  a  greater  right  than 
"to  kill  and  take"  or  "kill  and  destroy" :  hence, 
if  the  persons  appointed  by  the  occupier  choose  to 
appropriate  the  game  they  killed,  it  is  very  doubt- 
ful if  they  would  be  either  civilly  or  criminally 
liable.  As  to  a  civil  remedy,  the  property  in  game 
is  in  the  captor,  and  it  is  difficult  to  see  what  action 
could  be  brought  by  the  occupier,  and  for  what — 
the  property  never  having  been  in  him.  As  to  a 
criminal  remedy,  it  has  been  expressly  decided  in 
JReg.  V.  Head  (d),  that  where  a  gamekeeper,  not 
authorized  to  take  or  kill  rabbits  for  his  own  use, 
took  and  killed  wild  rabbits  and  converted  them 
to  his  own  use  by  selling  them,  he  could  not  be 
convicted  of  embezzlement  under  24  &  25  Vict, 
c.  96,  s.  38.  In  Beg.  v.  Fetch  {e)j  the  prisoner  was 
indicted  for  larceny  of  rabbits ;  he  was  authorized 
to  take  rabbits  for  his  master,  but  he  retained  them 
and  sold  them.  It  was  held  that  as  he  never  in- 
tended to  take  them  for  his  master  but  for  him- 
self, his  master  never  had  any  property,  so  the 
prisoner  could  not  be  convicted  of  larceny.  While 
in  the  case  of  Beg.  v.  Tounky  (/),  it  was  held  that 
taking  wild  rabbits  was  not  larceny,  as  they  could 
not  be  the  subject  of  larceny. 

From  the  case  of  Blades  v.  Higgs  {g)y  where  it 

(d)  L.  E.,  3  Q.  B.  Div.  131. 

(e)  42  J.  P.  694 ;  38  L.  T.  788. 
(/)  L.  R.,  1  C,  0.  R.  316. 

ig)    11  H.  L.  0.  621 ;  34  L.  J.  (C.  P.)  286. 
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fr  44  Vict,  was  held  that  T^hen  a  trespasser  who  has  no  right 
Property  in   to  kill  game  kills  It,  the  property  Tests  not  in  the 
g^^        trespasser,  but  in  the  owner  of  the  ground ;  and  it 
would  seem  from  this  that  if  one  of  the  persons 
authorized  by  the  occupier,  if  duly  authorized, 
killed  the  game,  the  property  would  vest  in  him. 
If  not  duly  authorized,  it  would  not  vest  in  the 
occupier,  but  in  the  owner  of  the  soil.    The  point 
is  altogether  surrounded  by  difficulties,  and  it  is 
difficult  to  say  what  remedy  (if  any)  the  occupier 
will  have  against  any  person  he  authorizes  who 
misappropriates  the  ground  game  he  kills. 
Gun  uoence.      How  far  the  Ghiu  Licence  Act  will  apply  is  also 
a  question ;  it  does  not  apply  to  a  gun  used  in  the 
curtilage  of  a  dwelling-house.    Curtilage  is  a  lai^ 
expression,  and  would  probably  be  held  to  include 
the  garden  and  adjoining  orchard.    It  also  does 
not  apply  to  an  occupier  of  land  scaring  birds  or 
killing  vermin,  or  any  person  using  or  carrying  a 
gun  for  the  purpose  only  of  scaring  birds  or  killing 
vermin  on  any  lands  by  order  of  the  occupier 
thereof,  who  has  in  force  a  licence  or  certificate  to 
kill  game,  or  a  licence  under  the  Gun  Licence 
Act  (A).    The  exception  would  clearly  not  apply 
to  hares,  and  it  is  most  unlikely  that  rabbits  would 
be  held  to  be  vermin  imder  that  Act ;  indeed,  the 
intention  of  the  proviso  here  would  seem  to  imply 
that  both  the  occupier  and  the  person  by  him 
authorized  to  use  firearms  would  require  to  take 
out  a  licence  under  the  Qim  Licence  Act,  though 
exempted  from  the  Gkme  Licence. 

(A)  33  &  34  Vict.  c.  57,  8.  7,  sub-s.  4. 
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5.  "  Where  at  the  date  of  the  passing  of  this  Act  43  &  44yict. 
the  right  to  kill  and  take  ground  game  on  any  saTin? 
land  is  vested  by  lease,  contract  of  tenancy,  or  ^^' 
other  contract  bond  fide  made  for  valaable  consider- 
ation in  some  person  other  than  the  occupier,  the 
occupier  shall  not  be  entitled  under  this  Act,  until 
the  determination  of  that  contract,  to  kill  and  take 
ground  game  on  such  land.  And  in  Scotland 
when  the  right  to  kill  and  take  ground  game  is 
Tested  by  operation  of  law  or  otherwise  in  some 
person  other  than  the  occupier,  the  occupier  shall 
not  be  entitled  by  yirtue  of  this  Act  to  kill  or  take 
ground  game  during  the  currency  of  any  lease  or 
contract  of  tenancy  under  which  he  holds  at  the 
passing  of  this  Act,  or  during  the  currency  of  any 
contract  made  bond  fide  for  yaluable  consideration 
before  the  passing  of-  this  Act  whereby  any  other 
person  is  entitled  to  take  and  kill  ground  game  on 
the  land. 

"  For  the  purposes  of  this  Act,  a  tenancy  from 
year  to  year,  or  a  tenancy  at  will,  shall  be  deemed 
to  determine  at  the  time  when  such  tenancy  would 
by  law  become  determinable  if  notice  or  warning 
to  determine  the  same  were  given  at  the  date  of 
the  passing  of  this  Act. 

''  Nothing  in  this  Act  shall  affect  any  special 
right  of  killing  or  taking  ground  game  to  which 
any  person  other  than  the  landlord,  lessor  or  occu- 
pier may  have  become  entitled  before  the  passing 
of  this  Act  by  virtue  of  any  franchise,  charter,  or 
Act  of  Parliament.'* 

This  section  would  more  correctly  be  termed 
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48  ft  44  Vict,  the  section  fixing  the  date  for  the  oommenoement 
comineaofr-  of  the  Act.  So  far  as  relates  to  England  and 
mentof  Aist  ^gj^g^  q^q  j^^  yj^^  except  dause  6,  which  came 

into  operation  when  the  Act  receiyed  the  royal 
assent  (September  Tth,  1880),  only  commence  when 
^«^  existing  tenancies  are  at  an  end,  if  such  tenancies 
reserve  the  right  to  the  ground  game ;  so  that  a 
distinction  arises  here,  if  a  lease  exists  and  the 
game  only  is  reserved,  the  tenant's  right  to  kill 
rabbits  comes  into  effect  on  the  7th  September, 
1880;  if  the  right  of  shooting,  not  until  the.  ex- 
piration of  the  lease  reserving  the  right.  In  all 
cases  where  the  land  was  in  the  possession  of  the 
owner  when  the  Act  passed  it  applies  at  once,  bo 
that  the  owner  cannot  again  let  the  right  to  the 
ground  game.  In  cases  of  a  tenancy  at  will,  the 
Act  also  came  into  operation  at  once,  because  such 
tenancy  could  at  any  time  be  determined  by  ex- 
pression of  the  desire  to  terminate  it. 

JSS^^to  .1^  <5«^  0*  tenancies  from  year  to  year  there 
yewr.  ^jji  ]yQ  some  difficulty:  if  the  holding  is  under 

two  acres,  or  the  Agricultural  Holdings  (England) 
Act  (t)  does  not  apply,  it  will  come  into  force  on 
the  25th  March,  1881,  if  a  Michaelmas  tenancy ;  if 
not,  on  the  29th  September,  1881,  or  the  first  dear 
six  months  ending  with  the  current  year's  tenancy. 
In  holdings  over  two  acres,  if  that  Act  applies,  on 
the  29th  September,  1881,if  a  Michaelmas  tenancy; 
but  if  a  Lady  Day  tenancy  not  till  26th  Marci, 
1882,  or  at  the  end  of  a  year  expiring  with  the 
current  year's  tenancy.    If  the  Act  does  not  apply, 

(0  38&39  Vict.  c.  92,8.  61. 
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there  is  some  doubt,  as  the  deolsioixs  on  the  effect  48ft44Yifit. 

/>    Ski    ■    R 

the  non-applioation  of  the  Act  has  on  the  length  Appticatioii 
of  notice  diflfer  (A) ;  but  it  will  be  either  on  the  ° 
26th  March,  1881,  or  the  29th  September,  1881, 
or  at  the  end  of  the  current  year's  tenancy. 

In  Scotland,  if  the  right  to  kill  ground  game  is 
not  reserved  by  any  lease  the  Act  comes  into  force 
at  once ;  if  it  is^^t  the  expiration  of  the  lease,  or  if 
the  owner  is  in  possession  the  Act  at  once  applies. 

In  Ireland,  if  there  is  a  lease  or  tenancy  in  force, 
at  the  expiration  of  the  current  lease  or  tenancy ; 
if  none,  or  if  the  ground  game  is  not  reserved,  at 
once. 

If  the  shooting  has  been  let,  then  until  the  ex- 
piration of  the  lease  or  contract  under  which  the 
shooting  is  held ;  the  right  to  the  ground  game  will 
not  belong  to  the  occupier  even  if  he  takes  a  farm 
after  the  7th  September,  1880 ;  but  such  shooting 
lease  or  agreement,  if  at  will  or  from  year  to  year, 
will  by  tins  clause  expire  as  soon  as  it  can  legally 
do  so. 

It  is  impossible  to  lay  down  any  rule  as  to  when 
the  Act  will  begin,  it  all  depends  on  the  facts  of 
the  particular  case,  and  although  in  some  cases 
the  Act  may  come  into  operation  at  once,  yet  in 
the  majority  it  has  not  done  so,  and  in  many  cases, 
tmless  the  landlord  agrees  to  give  up  his  right,  as 
several  have  done,  it  maybe  years  before  the  occu- 
pier gets  his  concurrent  right.  All  that  can  be  said 
is  there  is  no  universal  rule,  the  question  has  to  be 
determined  by  the  facts  of  each  case. 

(A)  WUHnson  v.  Calvert,  L.  R.,  3  C.  P.  D.  360;  Hewitt  r. 
JSarrit,  not  reported,  contra. 
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«***Y«*-      The  last  proviso  relates  to  the  right  of  free 

Biffhtoffzw  warren  and  free  chase  and  the  rights  of  lords  of 

wairen,        manors ;  these  rights  will  remain  unaffected  by 

the  Act,  and  the  owner  will  still  have  the  exclusiTe 

right.    It  is,  however,  questionable  if  the  Act  will 

not  apply  to  them  on  the  termination  of  the  estate 

of  the  present  owners,  the  words  "  persons  being 

entitled  before  the  passing  of  the  Act''  would 

seem  to  imply  that  a  person  becoming  entitled 

afterwards  would  not  have  his  rights  saved  out  of 

the  Act,  and  that  the  occupier  would  then  get  a 

concurrent  right. 

Sect.  6.  6.  "  No  person  having  a  right  of  killing  ground 

of  nierht       game  under  tl^is  Act  or  otherwise  shaJI  use  any 

raring  tzaps  fire-axms  for  the  purpose  of  killing  ground  game 

Krtrand,or    bctweeu  the  expiration  of  the  first  hour  after 

sunset  and  the  commencement  of  the  last  hour 

before  sunrise ;  and  no  such  person  shall,  for  the 

purpose  of  killing  ground  game,  employ  spring 

traps  except  in  rabbit  holes,  nor  employ  poison; 

and  any  person  acting  in  contravention  of  this 

section  shall,  on  summary  conviction,  be  liable  to 

a  penalty  not  exceeding  two  pounds." 

^Smoat,  ^is   section  makes  some  additional   offences 

against  the  game  laws.  The  words  **  or  otherwise '' 

make  it  of  universal  application,  and  it  applies  to 

England,  Wales,  Scotland  and  Ireland ;  so  it  is 

now  illegal  to  kill  hares  or  rabbits  between  the 

expiration  of  the  first  hour  after  sunset  and  the 

commencement  of  the  last  hour  before  suniise. 

The  definition  of  night  is  the  same  as  that  in 
the  Night  Poaching  Act  (/) ;  by  that  Act  it  was 

(/)  9  Geo.  4,  c.  69,  8. 12. 
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illegal  unlawfully  to   take  or   destroy  hares  or  48&44Vict. 

rabbits  at  night ;  the  Act  applied  to  the  whole  of 

the  United  Kingdom,  but  only  to  the  unlawful 

taking.    The  11  &  12  Yiot.  o.  29,  s.  5,  declared 

that  nothing  in  it  should  authorize  the  use  of 

any  fire-arm  or  gun  at  night  for  the  purpose  ^''^JJ™ 

of  killing  hares,  and   the  same  provision  was 

inserted  in  the  Scotch  Act,  11  &  12  Vict.  o.  30, 

s.  4.    But  there  seems  to  have  been  no  penalty 

for  any  one  legally  authorized  killing  hares  at 

night.    Now,  however,  the  use  of  fire-arms  for 

killing  hares  and  rabbits  at  night  by  any  person 

anywhere  is  prohibited  under  a  penalty  of  2/. 

But  it  is  still  legal  to  kill  them  at  night  by  other 

ways  than  fire-arms. 

The  next  offence  is  using  spring  traps  to  kill  gprfBg 
ground  game  in  other  places  than  rabbit  holes. 
Before  the  Act  only  man  traps  and  spring  guns 
were  illegal  by  statute  (m),  and  an  exception 
was  contained  in  the  Act  for  such  traps  and  guns 
placed  to  kill  vermin ;  now  the  use  of  spring 
traps  is  altogether  illegal.  If  a  person  is  charged 
with  using  them  he  will  have  to  prove  that  the 
traps  were  set  in  a  rabbit  hole. 

As  to  poison,  a  person  imder  1  &  2  Will.  IV.  J'^rfw^. 
c.  32,  s.  3,  is  liable  to  a  penalty  for  placing  poison 
with  intent  to  destroy  or  injure  game ;  this  does  not 
apply  to  rabbits,  nor  is  there  any  similar  provision 
as  to  Scotland  and  Ireland.  The  11  &  12  Vict, 
o.  29,  s.  5,  as  to  England  and  Wales,  and  the  1 1  &  12 
Vict.  c.  30,  s.  4,  as  to  Scotland,  prohibited  the 

(m)  24  &  25  Vict.  c.  100,  B.  31. 
B.  F 
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48  &  44  Vict 
c.  47,  8.  6. 

Use  of 
poison. 


ApplicatJon 
of  section. 


Sect.  7. 

As  to  non- 

occnpi^ 

having 

right  of 

IdUiag 

game. 


Bight  to 
instatnte 
proceedings. 


use  of  poison  for  hares,  but  imposed  no  penalty. 
This  section  is  of  universal  application,  but  it 
would  seem  only  applicable  to  ground  game.  It 
also,  so  far  as  ground  game  is  concerned,  cures 
the  defect  in  the  Act  of  William  IV.  which  made 
it  necessary  to  prove  that  the  poison  was  placed 
on  the  ground  with  intent  to  injure  or  destroy 
game,  a  matter  almost  impossible  of  proof. 

This  section,  as  has  been  said,  applies  not  only  to 
occupiers  and  persons  authorized  by  them,  but  to 
everybody.  For  the  future  the  use  of  traps  and 
poison  for  killing  ground  game  will  be  illegal  if 
used  by  the  owner,  occupier,  or  by  the  gamekeeper 
of  either;  and  this  section  in  effect  makes  the 
existing  law  more  effective  by  making  penal  what 
was  prohibited,  and  doing  away  with  some  diffi- 
culties of  proof  that  existed  xmder  it. 

7.  "  Where  a  person  who  is  not  in  occupation 
of  land  has  the  sole  right  of  killing  game  thereon 
(with  the  exception  of  such  right  of  killing  and 
taking  ground  game  as  is  by  this  Act  conferred 
on  the  occupier  as  incident  to  and  inseparable 
from  his  occupation),  such  person  shall,  for  the 
purpose  of  any  Act  authorizing  the  institution  of 
legal  proceedings  by  the  owner  of  an  exdufiiTe 
right  to  game,  have  the  same  authority  to  institute 
such  proceedings  as  if  he  were  such  exclufiive 
owner,  without  prejudice  nevertheless  to  the  right 
of  the  occupier  conferred  by  this  Act.'* 

If  it  was  not  for  this  provision  a  difficulty 
would  arise  as  to  who  could  institute  legal  pro- 
ceedings for  offences  against  the  game  laws.     Sy 


reta- 
use. 
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the  1  &  2  Will.  IV.  c.  32,  b.  12,  if  any  person  has  f/^^'**- 
the  exdosive  right  to  the  game,  if  the  occupier  or  Bight  to 
any  peraon  with  his  permission  without  the  autho-  "^^L^, 
rity  of  the  person  entitled,  kill  the  game,  he  is 
liable  to  a  penalty.    As  such  person  would  not 
now  have  the  exclusive  right,  he  would  not  be 
able  to  institute  proceedings  but  for  this  section ; 
the  efiect  of  which  is  to  leave  the  law  as  it  stood, 
by  providing  that  the  tenant's  concurrent  right 
shall  not  interfere  with  the  existing  rule. 

As  to  section  6  and  the  offences  under  it,  any 
person  can  lay  an  information. 

8.  "  For  the  purposes  of  this  Act —  sect,  a 

"  The  words  *  groimd  game '  mean  hares  and  uonda 
rabbits." 

Tbe  term  ** ground  game"  as  a  legal  one  is  new,  i^eflmtion 
and  is  introduced  by  this  Act.  The  definition  of  game. 
game  wa.8  already  so  confused  that  it  was  better 
not  to  make  it  more  so,  but  to  introduce  a  new 
term,  especially  as  rabbits  are  only  game  under 
particular  statutes,  but  hares  are  game  under  aU 
the  statutes  in  England,  Scotland  and  Ireland. 

Bkbbits,  though  not  game,  are  included  in  the 
Night  Poaching  Acts  (9  Geo.  IV.  c.  69 ;  7  &  8 
Vict.  c.  29)  and  the  Poaching  Prevention  Act 
(25  &  26  Vict.  c.  114),  both  of  which  apply  to  the 
whole  of  the  United  Kingdom. 

This  definition  of  ground  game  does  not  make 
rabbits  game  so  as  to  apply  the  Game  Acts  to 
them,  but  creates  a  new  class  of  game  for  certain 
purposes  called  by  a  new  name,  ground  game. 

f2 
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43  &  44  Vict, 
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9.  '^  A  person  aoting  in  accordanoe  with  this 
Act  shall  not  thereby  be  subject  to  any  pro- 
ceedings or  penalties  in  pursuance  of  any  law  or 
statute." 

If  it  was  not  for  this  clause  the  occupier  exercis- 
ing his  concurrent  right  could  have  been  punished 
under  the  1  &  2  WUl.  IV.  c.  32,  s.  12,  for  killing 
game  when  it  was  reserved,  or  authorizing  anyone 
to  do  so,  and  also  in  all  cases  for  killing  game  with- 
out a  licence,  for  selling  game  without  a  licence. 
The  person  authorized  by  the  occupier  would  also 
render  himself  liable  to  an  action  for  trespass. 

The  effect  is  to  make  the  person  legally  exer- 
cising the  occupier's  concurrent  right  to  kill  and 
take  ground  game,  if  in  accordance  with  the  Act, 
wholly  free  from  any  legal  proceedings.  But  if 
it  is  not  so  exercised,  if  the  persons  authorized  are 
not  authorized  or  are  improperly  authorized,  then 
all  the  penalties  in  the  existing  laws  apply. 

10.  "  Nothing  in  this  Act  shall  authorize  the 
killing  or  taking  of  ground  game  on  any  days  or 
seasons,  or  by  any  methods  prohibited  by  any 
Act  of  Parliament  in  force  at  the  time  of  the 
passing  of  this  Act." 

In  England  and  Wales,  game  may  not  be  killed 
on  Sunday  or  Christmas  Day  by  the  1  &  2  "Will.  H . 
c.  32,  8.  3 ;  but  this,  as  far  as  ground  game  is  con- 
cerned, only  applies  to  hares.  There  is  nothing 
to  prevent  rabbits  being  killed  on  Sunday  or 
Christmas  Day. 

In  Scotland,  the  killing  of  ground  game  on  anr 
particular  days  is  not  prohibited  by  statute. 
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In  Ireland,  ground  game  (hares  and  rabbits)  48&44Vict. 
may  not  by  the  27  Gteo.  IIL  c.  35,  s.  4,  be  killed 
on  Sunday;  the  Act  does  not  apply  to  Christmas 
Day. 

In  England  and  Scotland,  hares  and  rabbits 
may  be  killed  aU  the  year  roimd.     In  Ireland,  by  aoaetime 
the  statute  42  &  43  Vict.  c.  23  {a)  ("The  Hares  SSiSSl"" 
Preservation  (Ireland)  Act,  1879  "),  it  is  illegal  to 
do  so  between  the  20th  April  and  the  12th  August. 

This  Act  itself  forbids  the  killing  of  hares  and  Harn  and 
rabbits  on  moorlands  and  uninolosed  lands  between  open  land, 
the  10th  December  and  1st  April. 

The  modes   by  which  killing    ground   game  Prohibited 

1  •!  ..     ,  modes. 

are  prohibited  are — 

1.  Poison; 

2.  Killing  at  night. 

Both  of  which  applied  to  hares  only.  It  is  doubt- 
ful if  it  was  an  oifencd  to  poison  rabbits  by  any 
mode  other  than  grain,  seed  or  meal  (26  &  27 
Vict.c.  113,  s.  2). 

The  provisions  of  the  25  &  25  Vict.  c.  96,  s.  17,  Rabwt 
as  to  killing  hares  and  rabbits  in  a  warren,  is  not 
affected  by  the  Act. 

In  Ireland,  by  the  27  Geo.  III.  c.  35,  s.  4,  it  is  Killing 
an  offence,  except  a  person  is  duly  qualified  and  soow."^ 
does  it  on  his  own  land,  to  track  hares  in  the  snow. 

This  Act  by  the  6th  section  extends  and  en- 
forces the  prohibited  modes  of  killing  game. 

11.  '^  This  Act  may  be  cited  for  all  purposes  as  s^t-  li- 
*  The  Ground  Game  Act,  1880.' "  ®^"*  ^"^ 

(a)  See  post,  p.  82. 
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FOBMB. 


1.  Ocaipier  I,  A.  B.,  of  » in  the  ooiinty  of  ,  the  oooc^uk  d 
SjJSJto"^  the  farm  and  land  known  as  ,  in  the  pariah  of  ,m 
tdll  ground  the  county  of  ,  do  hy  this  writing  authorise  yoa  to  kill 
^"'^  '            and  take  ground  g^ame  hy  any  leg^  mode  other  than  firetnns 

on  the  said  farm,  you  heing  amemher  of  my  hoosehold  xesideDt 
on  the  land  in  my  occupation  [or  a  person  in  my  ordinaiy  aer- 
vice  on  such  land],  [or  a  person  hon4  fide  employed  hy  me  for 
reward  in  the  taking  and  destruction  of  ground  game]. 
Dated  the  day  of  188      («). 

2.  Occupier's  I,  A.  B.,  of  ,  in  the  county  of  ,  the  occupier  of 
!^^fg^^  ^  the  farm  and  land  known  as  ,  in  the  parish  of  ,  is 
kill  ground  the  county  of  ,  do  hy  this  writing  authorize  C.  D.  of  » 
tireamui.        in  tho  county  of            ,  to  kill  ground  game  on  the  said  f  aim 

with  firearms,  the  said  0.  D.  being  a  member  of  my  household 
resident  on  the  land  in  my  occupation  [or  a  person  in  my  or- 
dinary service  on  such  land,  \or  a  person  bonfi  fide  employed  br 
me  for  reward  in  the  taking  and  destruction  of  ground  game]. 
Dated  the  day  of  ,188     (a). 

8.  Authority  I,  A.  B.,  of              ,  in  the  county  of              ,  esq.,  having  & 

ha^^a°  concurrent  right  to  take  and  kill  the  ground  game  on  the  land 

nght^  to  known  as           ,  in  the  parish  of  *        ,  in  the  county  of         * 

mand  au-  in  tho  occupation  of            [if  more  farms  than  one  fill  in  nams 

^writy  of  qI  gj^pj^  farm  and  the  occupier* s  name],  do  hereby  authorize 

Authorized  C.  D.  of            ,  in  the  county  of             ,  giunekeeper  [or  a*  the 

y  occupier.  ^^^  ^^^  ^^-j^  ^  demand  from  any  person  found  killing,  taking, 

or  attempting  to  kill  or  take,  ground  game  upon  the  said  lands, 
the  production  of  the  document  by  which  he  is  authorized  to 
kill  or  take,  or  attempt  to  kill  or  take,  such  ground  game. 
Dated  the  day  of  188  . 

(a)  This  form  is  revocable  at  pleasure  and  a  stamp  need  not 
be  used,  as  it  can  be  given  in  evidence  in  proceeding's  before 
justices  which  are  criminal  proceedings  without  (33  &  34  Vict, 
c.  97,  s.  67). 

If  it  is  desired  to  make  it  for  a  fixed  term,  it  must  be  undtjr 
seal,  and  the  words  *'  for  a  period  of  *'  should  be  added 

after  '*  ground  game  "  in  the  last  line,  and  tho  words  <*  Given 
under  my  hand  and  seal**  substituted  for  the  word  **  Dated.** 

It  is  doubtful  if  in  Scotland  notice  of  the  appointment  dionld 
not  be  given  to  the  owner,  see  4 1  &  42  Vict.  c.  25,  s.  9,  post,  p.  7S. 
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Tho  form  for  proseouting  a  perHon  for  killing  groimd  g^ame 
without  a  proper  authority  will  be  the  ordinary  form,  see  ante, 
p.  161,  No.  21. 

For  that  you  [or  he  the  said  A.  B.]  on,  &c.,  at,  &o.,  between  4.  Form  of 
the  expiration  of  the  first  hour  after  sunset  and  the  commence-  ^^^S??"" 
ment  of  the  first  hour  before  sunrise,  did  use  a  certain  firearm,  fiiearma  at 
to  wit,  a  gun,  for  the  purpose  of  kQUng  ground  game,  con-  ™*    ^**'* 
trary,  &o. 

For  that  you  [or  he  the  said  A.  B.]  on,  &o.,  at,  &o.,  unlaw-  5.  Uaiiig 
fully  did  employ  a  spring  trap  for  the  purpose  of  killing  gfround  "P™*  "*?■• 
game,  contrary,  &c. 

For  that  you  [or  he  the  said  A.  B.]  on,  &c.,  at,  &c.,  unlaw-  6.  XJaing 
fully  employed  poison  for  killing  ground  game,  contrary,  &o.     P°^^^ 


(m)  These  statements  are  to  be  used  in  filling  up  the  Creneral 
Form  in  Chap.  XIII.,  ante,  p.  250. 
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Since  this  book  was  published  in  March,  1877, 
there  have  been  two  Acts  of  Parliament  in  additioii 
to  the  Wild  Birds  Act  and  the  Ground  Game 
Act  relating  to  game,  the  one  only  relates  to 
Scotland  and  the  other  to  Ireland. 

The  Scotch  Act  was  passed  by  Mr.  Mcljaren  in 
1877,  to  give  compensation  for  the  injuries  done 
by  game ;  it  is  as  follows: — 

"  GAME  LAWS  AMENDMENT  (SCOTLAND)  ACT,  1877. 

40  &  41  Vict.  "  40  &  41  Vict.  c.  28. 

c.  28. 

''  An  Act  to  amend  the  Laws  relating  to  Game  in 
Scotland.  [2nd  August,  1877. 

"  Whereas  divers  Acts  of  Parliament  have  from 
time  to  time  been  passed  relating  to  the  preserva- 
tion of  game  in  Scotland,  and  certain  of  these 
Acts  are  enumerated  in  Schedule  1.  to  this  Act 
annexed,  and  are  in  this  Act  referred  to  as  the 
*  Game  Acts :' 

"  And  whereas  it  is  expedient  that  these  Acts 
should  be  amended : 

"  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons, 
in  this  parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 
Short  title  1-  "This  Act  may  be  cited  for  all  purposes  as 
andtttent    i rpj^^    Qtunc  Laws  Amendment  (Scotland)  Act, 

1877,'  and  shall  apply  to  Scotland  only. 
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2.  "This  Act  shall  commence ''and  come  into  40&4ivict. 

c.  28)  8.  2. 

operation  on  the  first  day  of  Januaiy  one  thousand  commenoe- 
eight  hundred  and  seventy-eight,  which  day  jg  "*^  ** 
hereafter  referred  to  as  the  commencement  of  this 
Act. 

3.  "  In  this  Act,  unless  there  be  something  in  sect.  s. 
the  subject  or  context  repugnant  to  such  construe-  SoST^"***" 
tion, 

1.  The  word  'lessor'  shall  mean  the  grantor 

of  any  lease  of  land  for  any  term  not  less 
than  two  years,  and  also  the  person  or 
persons  for  the  time  in  the  right  and  sub- 
ject to  the  obligations  of  the  grantor  with 
respect  to  such  lease ; 

2.  The  word  '  lessee '   shall  mean  the  grantee 

of  any  lease  of  land  for  any  term  not  less 
than  two  years,  and  also  the  person  or 
persons  for  the  time  in  the  right  and  sub- 
ject to  the  obligations  of  the  grantee  with 
respect  to  such  lease ; 

3.  The  word  *  sheriff  *  shall  include  sheriff  sub- 

stitute ; 

4.  The  word  '  game '  shall  include  all  the  ani- 

mals enumerated  in  the  Game  Acts  or  any 
of  them ; 

5.  The  word  *crop'  shall  include  grass,  whether 

intended  for  hay  or  pasture,  except  where 
grown  upon  muirlands ; 

6.  The  term  '  Small  Debt  Acts '  shall  mean  the 

Act  of  the  seventh  year  of  William  the 
Fourth  and  the  first  year  of  Victoria, 
chapter  forty-one,  and  any  Acts  amending 
the  same ; 
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40  &  41  Vict 
c.  28, 8.  8. 


D6Ct«  4. 


entitled  to 

tion  for 
excessive 
damaffeto 
cropa  Dy 
game. 


DeCw>  d« 

In  case  of 
excewdve 
damage, 
leasee  to 
intimate  the 
same  to 
leaaor. 


7.  The  term  ^Sheriffs  SmaU  Debt  Court'  shall 
mean  the  Court  established  under  the  Small 
Debt  Acts. 

4.  '^  Where  under  any  lease  made  subsequently 
to  the  commencement  of  this.  Act,  or  where  by 
presumption  of  conunon  law  upon  any  land  occu- 
pied imder  a  lease  made  subsequently  to  the  oom- 
mencement  of  this  Act,  the  lessor  shall  reserve  or 
retain  the  sole  right  of  hunting,  killing  or  taking 
rabbits,  hares  or  other  game,  or  any  of  them,  the 
lessee  shall  be  entitled  to  compensation  for  the 
damage  done  to  his  crops  in  each  year  by  the 
rabbits  and  hares  or  other  game  to  which  the 
lessor  may  have  reserved  or  retained  the  Bole  right, 
in  excess  of  such  sum  as  may  have  been  set  forth 
in  the  lease  as  the  amount  of  annual  damage  for 
which  it  is  agreed  no  compensation  shall  be  due; 
and  if  no  such  sum  shall  be  set  forth  in  the  lease, 
then  in  excess  of  the  sum  of  forty  shillings. 

"  During  the  currency  of  any  lease  the  parties 
thereto  may  from  time  to  time,  by  any  agreement 
in  writing,  increase  or  diminish  the  estimated 
amount  of  the  annual  damage  aforesaid. 

5.  "  In  the  event  of  a  lessee  in  occupation  of 
land  under  a  lease  made  subsequently  to  the  com- 
mencement of  tlus  Act  being  of  opinion  that  the 
damage  done  to  his  crops  by  rabbits  or  hares  or 
other  game  to  which  the  lessor  may  have  reserved 
or  retained  the  sole  right,  in  any  one  year 
during  the  lease,  such  year  being  reckoned  from 
Whitsunday  to  Whitsimday,  has  exceeded  the 
sum  named  in  the  lease,  or,  if  no  sum  is  therein 
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named,  the  sum  of  forty  shiUings,  he  shall  intimate  ^  a  ^i  viot. 
this  opinion  to  the  lessor  in  writing,  stating  at  the 
same  time  that  it  is  his  intention,  failing  agree- 
ment as  to  the  amount  of  such  excess  of  damage, 
or  a  reference  to  arbiters  to  settle  the  same,  to 
take  steps  to  recover  the  amount  of  such  excess  of 
damage  in  the  form  and  manner  hereinafter  pro« 
vided. 

6.  "  When  a  lessor  and  lessee  agree  in  writing  sect.  6. 
to  refer  to  arbitration  any  claim  of  damage  arising  Sto^Srw? 
under  this  Act,  or  have  agreed  so  to  do  in  any  getti^  ^ 
lease  made  subsequently  to  the  passing  of  this  damage 
Act,  the  following  provisions  shall  have  effect :        lesaorand 
(1.)  "Either  party  having  in  writing  named  an 
arbiter,  and  given  notice  of  the  nomination 
to  the  other  party,  and  called  on  him  to 
name  an    arbiter,   and    the    other    party 
having  for  fourteen  days  after  such  call 
failed  to  comply  therewith  in  writing,  the 
arbiter  nominated  may  settle  the  claim  as 
if  he  had  been  appointed  by  both  parties, 
and  his  award  shall  be  final.     The  office 
of  every  such  arbiter    shall  be  held  to 
endure  until  the  term  of  Whitsunday  next 
following  the  date  of  his  appointment,  and 
thereafter  imtil  he  shall  have  given   his 
award  or  awards  with   reference    to  all 
claims  for  any  damages  as  aforesaid  arising 
during  the  year  ended  at  the  same  term. 
(2.)  "Where  two  arbiters  are  named    by  the 
parties  the  arbiters  shall,  before  proceed- 
ing to  the  arbitration,  name  in  writing  an 


76  Sujyplement. 

40  &  41  Vict.  oversman  or  umpire  who  shall  be  entitled 

finally  to  decide  on  the  claim  in  esse  of 
their  disagreement. 

(3.)  ''The  reference,  the  claim,  the  nomination 
of  an  arbiter  or  oversman,  and  the  award 
may  be  validly  made  by  any  -writiiig, 
however  informal,  admitted  or  proved  to 
be  genuine. 

(4.)  ''  No  proceedings  under  this  section  shall  be 
void  for  want  of  form.  In  an  arbitration 
imder  this  section  the  course  of  the  pro- 
cedure and  the  inquiry  shall  be  such  as 
the  person  or  persons  acting  therein  shall 
direct,  and  the  award  therein  shall  be  final, 
and  though  informal  may  be  enforced  by 
action  in  any  court  of  law,  according  to  the 
true  construction  and  tenor  thereof. 

(5.)  "  Any  notice  under  this  section  shall  be  in 
writing,  and  may  be  served  on  the  person 
to  whom  it  is  to  be  given  either  personally 
or  by  leaving  it  for  him  at  his  last  known 
place  of  abode  in  Scotland,  or  by  sending 
it  through  the  post  in  a  registered  letter 
addressed  to  him  there ;  and  if  so  sent  by 
post  it  shall  be  deemed  to  have  been  served 
at  the  time  when  the  letter  containing  i^ 
would  be  delivered  in  ordinary  course,  and 
in  order  to  prove  service  by  letter  it  shall 
be  sufficient  to  prove  that  the  letter  was 
properly  addressed  and  posted,  and  that  it 
contained  the  notice  to  be  served. 
Pect.  7.  7,  «<  With  regard  to  actions  for  the  recovery  of 
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damages  under  this  Act,  the  following  provisions  40A4ivict. 

C.  mOf  8.  7. 

shall  have  effect :  Provuions 

(1).  ''No  such  action  at  the  instance  of  a  lessee  S damage'^ 
against  a  lessor  shall  be  competent  unless  lemorimd 
the  lessee  shall  have  given  to  the  lessor  *"^* 
notice  in  writing  of  his  intention  to  bring 
the  same,  in  the  case  of  damage  done  to 
growing  crop,  except  grass  for  pasture,  at 
least  three  weeks  before  the  crop  is  reaped 
or  raised,  and  in  the  case  of  damage  done 
to  crop  reaped  or  raised,  at  least  one  week 
before  it  is  removed  from  the  land,  and  in 
the  case  of  damage  done  to  grass  for  pas- 
ture at  least    fourteen  days  before  any 
person  to  be  called  as  a  witness  by  the 
lessee  to  value  the  damage  shall  inspect 
the  crop  with  the  view  of  valuing   such 
damage: 
(2.)  "Any  such  action  may  be  brought  in  the* 
Sheriffs  Small  Debt  Court  of  the  co\mty 
within  which  the  lands  or  any  paxt  thereof 
are  situated,  without  regard  to  the  amount 
sued  for  in  name  of  damage,  provided  that 
such  amount  shall  not  exceed  the  sum  of 
fifty  pounds  sterling,  exclusive  of  expenses 
and  fees  of  extracts,  and  all  the  provisions 
of  the  Small  Debt  Acts  shall  apply  to  any 
such  action  so  brought  in  the  same  manner 
as  if  such  action  were  brought  for  a  sum 
not  exceeding  twelve  pounds  sterling :  Pro- 
vided always,  that  the  sheriff  substitute 
shall,  whenever  required  to  do  so  by  either 
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40  &  41  Vict, 
c.  28,  8.  7. 


Sect.  8. 
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party,  take  and  reooid  the  evidenoe  led  be- 
fore him,  in  which  ease  an  appeal  shall  lie 
to  the  sherifp,  whose  judgment  shall  be 
final: 
(3.)  "  Where  the  amount  sued  for  exceeds  the 
sum  of  fifty  pounds  the  action  shall  be 
brought  in  the  ordinary  sheriff  court. 

8.  '^  From  and  after  the  commencement  of  this 
Act,  it  shall  be  lawful  for  any  lessee,  being  in  the 
actual  occupation  of  lands  and  having  the  right  of 
killing  hares  thereon,  by  himself  or  by  any  person 
directed  or  authorized  by  him  in  writing  according 
to  the  Form  in  Schedule  II.  to  this  Act  annexed, 
or  to  the  like  effect,  to  pursue,  take,  kill,  or  destroy 
-any  hare  then  being  in  or  upon  any  such  land 
without  obtaining  any  game  certificate. 

9.  ''  Provided  always,  and  be  it  enacted,  that  no 
lessee  shall  be  authorized  to  grant  or  continue, 
imder  the  provisions  of  this  Act,  authority  to  more 
than  one  person  at  one  and  the  same  time  to  kill 
hares  upon  the  land  occupied  by  him  within  any 
one  parish:  Provided  also,  that  the  lessee  shall 
intimate  to  the  lessor  of  the  said  lands,  or  his 
factor,  or  any  one  to  whom  he  may  have  instmcted 
the  lessee  to  transmit  such  intimation,  the  name  of 
the  person  so  authorized  by  the  lessee. 

10.  "  From  and  after  the  commencement  of  this 
Act,  aU  offences  against  the  Game  Acts  shall  be 
prosecuted  subject  to  the  following  provisions :  that 
is  to  say, 

(1.)  "Any  prosecution  which  is  at  present  com- 
petent either  before  the  sheriff  or  the  jus- 
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tioes  of  the  peace  for  the  county  shall,  from  ^£^^X^' 
and  after  the  passing  of  this  Act,  be  com- 
petent only  before  the  sheriff : 
(2.)  "  Any  prosecution  which  is  at  present  com- 
petent only  before  the  justices  of  the  peace 
for  the  county  shall,  from  and  after  the 
parsing  of  this  Act,  be  competent  only  be- 
fore  the  sheriff,  who  shall  have  all  jurisdic- 
tion, authority,  and  power  necessary  for 
entertaining  and  determining  the  same ; 
and  all  forms,  procedure,  and  provisions 
applicable  to  prosecutions  before  justices  of 
the  peace  shall,  except  as  hereinafter  pro- 
vided, be  applicable,  mutatis  mutandis,  to 
prosecutions  before  the  sheriff  as  aforesaid : 
(3.)  "  Where  in  any  coimty  there  is  more  than 
one  resident  sheriff  substitute  any  prosecu- 
tion under  the  Game  Acts  shall  be  brought 
before  the  Court  of  a  sheriff  substitute 
within  whose  district  the  offence  is  alleged 
to-  have   been  committed,   or  before  the 
sheriff  sitting  in  such  Court : 
(4.)  "  Offences  which  are  now  cognisable  only  by 
the  Court  of  Justiciary  shall  hereafter  be 
prosecuted  only  before  such  Court . 
11.  "  From  and  after  the  commencement  of  this  Sect.  ii. 
Act,  any  person  who  has  been  or  shall  be  prose-  to^iSI^ 
cuted  for  any  act  or  acts  asi  constituting  an  offence  ^^n  for 
under  any  one  or  more  of  the  Game  Acts  shall  not  offend" 
be  liable  to  be  again  prosecuted  for  the  same  act 
or  acts  as  constituting  an  offence  under  any  other 
of  the  Cteme  Acts :  Provided  always,  that  nothing 
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40  ft  41  Vict,  in  this  section  shall  apply  to  any  prosecution  under 

any  enactment  relating  to  the  Inland  Kevenue. 
Sect.  12.  12.  "  This  Act  shall  not  prejudice  or  affect  any 

leaSSw  lease  of  land  or  any  lease  or  agreement  about  game 

about  nme  cxisting  at  the  date  of  the  commencement  of  this 

iiottooe  A     i  n 

affected.  Act. 


SCHEDULES. 


(I.) 


An  Act  of  the  Parliament  of  Scotland,  passed  in  the  year 
1687,  chapter  43,  intituled  *'  Aganis  alayeris  of  deir  and  uUieria 
wyld  beastis." 

An  Act  of  the  Parliament  of  Scotland,  passed  in  the  jear 
1621,  chapter  31,  intituled  **  Anent  hunting  and  haulkin^.'* 

An  Act  of  the  Parliament  of  Scotland,  passed  in  the  jear 
1707,  chapter  91,  '*  Act  for  preserving  the  game.*' 

An  Act  for  the  more  effectual  preserration  of  the  game  in 
that  part  of  Great  Britain  called  Scotland,  and  for  repealing 
and  amending  several  of  the  laws  now  in  being  relative  thereto. 
13  George  II L,  chapter  54. 

An  Act  for  repealing  two  Acts  passed  in  the  thirty -sixth 
year  of  the  reig^  of  His  present  majesty,  which  limit  the  time 
for  killing  partridges  in  England  and  Scotland,  and  for  amend- 
ing so  much  of  an  Act  passed  in  the  second  year  of  the  reign 
of  His  present  Majesty,  as  relates  to  such  limitation  within 
that  part  of  Great  Britain  called  England,  by  making  other 
provisions  for  that  purpose.     39  George  III.,  chapter  34. 

An  Act  for  the  more  effectual  prevention  of  persona  going 
armed  by  night  for  the  destruction  of  game.  9  George  lY., 
chapter  69. 

An  Act  to  amend  the  laws  in  England  relative  to  game. 
1  &  2  William  IV.,  chapter  32. 

An  Act  for  the  more  effectual  prevention  of  trespasses  npon 
property  by  persons  in  pursuit  of  game  in  that  part  of  Great 
Britain  called  Scothind.     2  &  3  William  lY.,  chapter  68. 

An  Act  to  extend  an  Act  of  the  ninth  year  of  King  Geoi^ 
the  Fourth  for  the  more  effectual  prevention  of  persons  going 
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armed  by  night  for  the  destanotion  of  game.    7  &  8  Victoria,  40  ft  41  Viet, 
chapter  29.  ®- '5: 

An  Act  to  enable  all  persons  having  at  present  a  right  to 
kill  hares  in  Scotland  to  do  so  themselves,  or  bj  persons 
authorized  bj  them,  without  being  required  to  take  out  ag^ame 
certificate.     1 1  &  12  Victoria,  chapter  30. 

An  Act  to  repeal  the  duties  on  game  certificates,  and  certifi- 
cates to  deal  in  game,  and  to  impose  in  lieu  thereof  duties  on 
excise  licences  and  certificates  for  the  like  purposes.  23  &  2i 
Victoria,  chapter  90. 

An  Act  to  amend  the  laws  relating  to  the  Inland  Beyenue. 
24  &  25  Victoria,  chapter  91. 

An  Act  for  the  prevention  of  poaching.  25  k  26  Victoria, 
chapter  114. 

(11.) 

I,  A*  JS,f  do  authorize  C.  D.  to  kill  hares  on  the  lands  SndSdhed. 
occupied  by  me  within  the  {here  innrt  the  name  of  the  parith  or 
other  place f  as  the  eate  may  be). 

Dated  this  day  of  {here  insert  the  day,  months 

and  year), 

A.  B. 
"Witness, 

This  Act  appearing  to  be  a  fair  settlement  of  the 
game  question,  an  attempt  was  made,  in  1 880,  by 
Mr.  F.  W.  Knight,  M.P.  for  West  Worcestershire, 
to  extend  it  to  England.  The  attempt  was,  how- 
ever, unsuccessful,  the  government  preferring  their 
own  bill,  the  Gtroimd  Game  Act,  which  interfered 
so  much  more  with  the  rights  of  landlord  and 
tenant  to  the  proposal  to  adapt  the  Scotch  Law  to 
England,  although  it  includes  all  game,  not  merely 
ground  game. 


B. 
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42  ft  43  Vict 
c.  33. 


The  other  Act  relates  to  Ireland  and  was  passed 
in  1879,  its  object  being  to  give  a  dose  time  lor 
Hares. 


SecLl. 
Short  title. 

Bsct.  2. 

Extent  of 
act. 

Sect.  9. 

Cloeetime 
forharee. 


The  Act  is  as  follows : — 

"42&43Vict.  c.  23. 

"  An  Act  to  provide  for  the  Preservation  of  Earn 
in  Ireland.  [3rd  July  1879. 

"  Whereas  hares  form  an  important  article  of 
food,  and  have  of  late  years  greatly  decreased  in 
number  in  Ireland  by  reason  of  their  being  incon- 
siderately slaughtered,  and  owing  to  their  market- 
able value  it  is  important  to  provide  for  their 
protection  during  the  breeding  season : 

*'  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  "  This  Act  may  be  cited  as  *  The  Hares  Pre- 
servation (Ireland)  Act,  1879.' 

2.  ^'  This  Act  shall  extend  only  to  Ireland. 

3.  "  Any  person  who  shall  wilfully  kill,  wound, 
or  attempt  to  kill  or  wound,  or  take  any  hare  or 
leveret,  or  use  any  gun,  net,  snare,  or  dog  for  the 
purpose  of  killing,  woimding,  or  taking  any  hare 
or  leveret,  or  shall  have  in  his  possession  any  hare 
or  leveret  killed,  wounded,  or  taken  between  the 
twentieth  day*  of  April  and  the  twelfth  day  of 
August  in  any  year  shall,  on  conviction  of  any 
such  offence  before  any  justice  or  justices  of  the 


Game  Laws  Aniendtnent  (Scotland)  Act^  1877.  83 

peace,  forfeit  and  pay  for  every  Buoh  hare  or  leveret  «  *^vict, 
taken,  wounded,  killed,  or  attempted  to  be  killed,  cioMtime 
wounded  or  taken,  or  in  his  possession,  such  sum  of 
money  not  exceeding  one  pound  as  to  the  said 
justices  shall  seem  meet,  together  with  the  costs  of 
conviction. 

4.  *'  The  Lord  Lieutenant,  on  the  application  of  sect.  4. 
the  grand  jury  of  any  county,  may  vary  the  time  JSSitSay 
of  such  prohibition  in  any  coimty,  such  order  to  be  ^.*^^ 
published  in  a  paper  circulating  in  said  county, 
and  in  the  Dublin  G-azette. 

6.  "  Every  offence  under  this  Act  may  be  pro-  Beet.  6. 
secuted  in  a  summary  manner,  and  every  penalty  of  ott&uJ! 
imposed  under  this  Act  shall  be  applied  in  the 
manner  directed  by  the  Fines  Act  (Ireland),  1861,  ma  w 
and  any  Act  amending  the  same. 
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RECENT  CASES. 

Several  decisions  upou  some  of  the  different 
points  treated  of  in  this  book  have  been  given  by 
the  English  Courts  since  March,  1877.  The  chief 
of  which  are  the  following: — 

Property  in  Dead  Game. 

iZ.  V.  Bead  (a). 

R.  V.  Head.        Eead,  a  gamekeeper  was  employed  to  look  after 
a  wood  in  which  the  game,  rabbits  and  rights  of 
sporting  had  been  let  to  his  master  by  the  owner. 
Eead  was  not  at  liberty  to  kill  and  take  rabbits 
for  his  own  use.     He  killed  eighteen  wild  rabbits 
in  the  wood,  and  had  agreed  to  sell  them,  when 
they  were  seized  in  the  possession  of  the  pur- 
chaser's agent.     The  capturing,  killing,  removing 
and  selling  were  part  of  one  continuous  action. 
Bead  was  indicted  for  stealing  eighteen  rabbits, 
the  property  of  his  master.     The  jury  convicted 
Bead  of  embezzlement.   The  question  was  reserved 
for  the  consideration  of  the  Court  of  Crown  Cases 
Beserved :  Whether  by  capturing  and'  killing  the 
rabbits  against  his  master's  orders  did  so  bring 
them  into  possession  of  his  master  that  he  oould 
by  appropriating  them  be  guilty  of  embezzling 
them. 

The  Court  (Cockbum,  C.  J.,  Cleasby,  B.,  Lind- 
ley,*  Manisty  and .  Hawkins,  JJ.)   held,  that  it 

(<)  L.  R.,  3  Q.  B.  D.  131;  42  J.  P.  470. 
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could  not  be  said  that  the  prisoner  received  the  s.yr.Jtead. 
rabbits  for  or  in  the  name  or  on  account  of  his 
master  as  required  by  the  stat.  24  &  25  Yict.  o.  96, 
B.  68y  and  therefore  he  could  not  be  convicted  of 
embezzlement. 

Possession  of  Game  during  Close  Time. 

Jenner  v.  Gorringe  {b). 

Gorringe,  a  person  not  having  a  licence  to  deal  jennerr. 
in    game,  haS    a    mew  or  breeding    place    for  rooncimion 
pheasants,  and  had  there  several  hens  hatching  donsff^dose 
pheasants  eggs.     During  the  close  time  he  re-  **™®* 
movei  185  of  the  birds,  some  very  young,  and 
was  found  carrying  them  alive  in  a  basket  with 
the  hen  that  reared  them  a  long  distance  from  the 
breeding  place;  on  a  question  as  to  whether  he 
could  be  convicted  under  the  1  &  2  Will.  IV. 
c.  32,  s.  4: — ^Held,  he  could  not,  as  merely  having 
them  in  his  possession  outside  the  mew  was  no 
offence  under  the  section. 

Watkins  v.  Price  (c). 

Price  had  a  right  to  set  wires  for  capture  of  watkimr. 
rabbits.     On  1st  May,  Watkins,  a  keeper,  found  poaaoaMon 
a  live  pheasant  in  one  of  the  wires ;  he  watched  SuSSr  doae 
and  saw  Price  take  it  out  and  carry  it  into  the  *™** 
field ;  the  bird    was   hurt,  and   could   not    fly.  •* 
Watkins  went  up  to  Price  and  told  him  he  had 
caught   him  and   should  prosecute  him.     Price 
alleged  he  had  only  taken  the  bird  to  let  it  go ; 

(A)  43  J.  P.  281. 

W  47  L.  J.,  M.  C.  1 ;  37  L.  T.  578;  26  W.  R.  682;  42  J.  P. 
468. 
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Watkim  r. 
Price, 


on  a  snmmonB  against  Price  for  having  game  in 
his  possession  during  dose  time,  oontraiy  to  1  &2 
Will.  lY.  0.  32,  8.  4j  the  magistrate  dedinei  to 
conviot;  on   appeal  it  was  held  1)7  CJockbinn, 
C.  J.,  and  Lush,  J.,  that  if  Price  had  the  bird  in 
his  possession  with  intent  to  kiU  or  keep  it,  be 
was  guilty  of  an  offence ;  but  if  he  only  had  it  in 
his  possession  with  intent  to  cure  it  of  the  injiuy 
it  had  received,  and  then  to  let  it  go,  it  was  no 
offence.     The  question  as  to  what  was  the  inten- 
tion of  Price  was  one  of  fact,  not  of  law,  and  for 
the  justices  alone. 


Blmif.  V. 
Marshall, 


whenjjus-        The  following  decisions  have  occurred  on  what 

uoov  juris* 

f^^^        is  a  sufficient  claim  of  right  to  oust  the  justices* 
jurisdiction. 

Birnie  v.  Marshall  {d). 
Bimie  was  a  watcher  employed  by  three  persons 
who  rented  some  shootings  from  the  lord  of  the 
manor,  including  the  shooting  over  certain  glebe 
lands  to  which  the  lord  claimed  to  be  entitled  under 
an  Inclosure  Act.  The  rector  denied  thd  daim, 
and  asserted  he  had  the  right  of  shooting  over  the 
glebe.  Bimie,  by  his  master's  orders,  went  over 
the  glebe  lands,  and  was  summoned  by  the  rector 
for  trespass  under  the  1  &  2  Will.  IV.  c.  32,  s.  30. 
On  the  case  being  heard  before  the  justices,  Bimie 
proved  he  was  ordered  to  go  by  his  employers,  but 
gave  no  evidence  of  his  employers'  or  of  the 
lord  of  the  manor's  right  to  the  ebooting.  It  was 
argued  that,  as  the  right  was  disputed,  the  jus- 

(//)  42  J.  P.  22:  35L.  T. 
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tices'  jurisdiotion  was  ousted,  the  justices,  however,  ^""j^ 
oonvicted  Bimie.  On  a  ease  stated,  it  was  held 
by  Cleasby,  B.,  Ghrove  and  Field,  JJ.,  that  they 
were  right,  as  Bimie  adduced  no  evidenoe  before 
them  to  make  a  suffioient  foundation  for  a  claim 
of  right  to  oust  the  jurisdiction. 

Newcomh  v.  Firmin  (<?). 

Firmin  obtained  a  licence  under  seal  from  the  pSJJJJ**^* 
Duchy  of  Cornwall  authorizing  him  to  make  a 
rabbit-warren  on  certain  waste  lands  in  the 
manor  of  Lydf ord  in  the  county  of  Devon.  New- 
comb  was  tenant  of  a  farm  in  the  parish  which 
was  within  the  limits  of  the  forest  of  Dartmoor, 
and  as  such  claimed  a  right  to  kill  hares  and 
rabbits  on  the  waste  lands  outside  the  forest ;  in 
exercise  of  this  right,  he  killed  a  rabbit  in  Firmin's 
warren  after  notice  had  been  given  him  not  to 
sport  there.  For  this  he  was  summoned  before 
the  justices;  he  gave  in  evidence  in  support  of 
his  right  a  charter  of  King  John  which  granted  to 
occupiers  of  land  in  the  forest  of  Dartmoor  the 
right  to  sport  on  the  waste  lands  outside  the 
forest,  and  gave  some^  but  very  slight,  evidence  of 
the  exercise  of  such  right  by  commoners.  He 
thereupon  contended  that  this  ousted  the  justices' 
jurisdiction ;  they  held  that  it  did  not,  and  con- 
victed him.  It  was,  however,  held  by  Cleasby,  B., 
Mellor  and  Grrove,  JJ.,  that  the  conviction  was 
wrong,  a  bond  fide  claim  of  right  having  been  made, 
and  evidence  given  in  support  of  it,  and  although 

(e)  41J.  r.  681. 
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NfyxMmbr,  it  WES  veij  doubtful  if  in  law  such  a  right  oould 
exist,  jet  it  was  not  clear  that  it  could  not,  and 
therefore  the  jurisdiction  of  the  justices  was 
ousted. 

R,  V,  Critchlow  {d). 

n.  T.  critch»  The  owner  of  land  let  the  shootrag  bj  parol  to 
one  Fox,  and  the  land  by  parol  to  Hay.  The 
owner  said  that  he  reserved  the  game  on  the  letting 
to  Hay,  which,  however.  Hay  denied.  Hay  gave 
leave  to  Critchlow  to  shoot  over  the  land,  and 
Critchlow  was  thereupon  summoned  by  Fox  under 
1  &  2  Will.  IV.  c.  32,  s.  30.  It  was  proved  that  Fox 
had  shot  over  the  land  and  that  Hay  had  acquiesced 
in  it,  receiving  small  presents  of  game.  CritoUow 
contended  that  his  was  a  bond  fide  claim  of  right, 
and  the  justices'  jurisdiction  was  ousted.  The 
justices  convicted ;  on  a  rule  for  a  certiorari  to  quash. 
the  conviction,  the  Court  (lindley,  J.,  and  Hud- 
dleston,  B.)  were  divided,  so  a  rule  absolute  was 
made  for  the  certiorari,  and  a  rule  nisi  to  quash  the 
conviction.  On  the  rule  nisi  being  argued  it  was 
held  by  Cockbum,  C.  J.,  and  Field,  J.,  that  the 
question  whether  a  bond  fide  claim  ousts  the  juris- 
diction of  the  justices  or  not  did  not  arise,  as  here 
the  question  was,  was  the  claim  of  right  bond  fide  ? 
and  that  was  a  question  of  evidence  for  the  jus- 
tices, and  the  Court  would  not  interfere  with  it. 
The  rule  was  accordingly  discharged  and  the  con- 
viction affirmed. 

{d)  26  W.  R.  681. 
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"What  is  a  Trespass  in  Pursuit  of  Game. 

»         Jones  V.  Williams  and  Roberts  {e). 

A  form  was  let  by  a  verbal  agreement^  the  Jcnetw. 
lessor  reserving  the  right  to  the  game.  The  lessor 
gave  Boberts  leave  to  take  the  game  on  the  fann^ 
it  did  not  appear  that  Boberts  had  the  leave  of  the 
tenant.  Boberts  when  in  pursuit  of  game  on  the 
farm  started  a  hare,  which  his  dog  chased  on  to  a 
field  not  the  property  of  the  lessor.  Boberts  went 
on  that  field  for  it.  The  occupier  of  the  field 
summoned  Boberts  for  a  trespass  under  1  &  2 
Will.  IV.  0.  32,  s.  30.  Boberts  pleaded  a  justifi- 
cation, that  as  he  had  started  the  hare  where  he 
had  leave  to  go,  he  had  a  right  to  follow  it.  The 
Court  held  that  Boberts  could  not  be  convicted 
under  the  section,  although  he  had  no  legal  right; 
yet  the  circumstances  formed  a  sufficient  excuse  to 
prevent  his  being  convicted  for  trespass. 

Taunton  v.  Jarvis  (/). 

The  appellant  was  a  gamekeeper,  in  the  service  Taunum  r. 
of  Sir  Francis  Geary,  of  Oxenham,  in  Kent,  and 
the  respondent  was  bailiff  to  Mr.  Henry  Sinmions, 
of  Wrotham,  in  that  county,  who  is  lessee  and 
occupier  of  and  has  the  sole  right  of  shooting  over 
certain  land  in  that  parish,  part  of  which  is  a  wood 
known  as  Hatcham  Wood,  and  Sir  Francis  Geary 
is  the  owner  of  and  has  the  sole  right  of  shooting 
over  certain  land,  part  of  which  is  a  wood  known 


t 


e)  46  L.  J.,  M.  O.  170;  36  L.  T.  569;  41  J.  P.  614. 
/)  Times,  10th  November,  1879.      . 
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Tauntony,  as  HuTst  Wood,  which  at  one  point  adjoins  to 
to  Mr.  Simmons's  land.  On  the  1 1th  of  NoTember, 
1878,  Sir  F.  Geary,  with  a  party,  was  shooting 
over  Hurst  Wood,  which  is  separated  from  Hat- 
oham  "Wood  by  a  field,  varying  in  width  from 
50  to  200  yards,  and  three  pheasants,  which  had 
been  shot,  were  seen  to  drop  dead  or  wounded 
in  Hatcham  Wood.  On  the  13th  of  November, 
about  4  p.m.,  the  gamekeeper  of  Sir  F.  Greaiy 
(Taunton)  went  into  Hatcham  Wood  with  a  re- 
triever, and  carrying  a  gun  full  cock,  in  search  of 
tlie  pheasants.  He  was  convicted  of  trespassing 
in  pursuit  of  game,  and  appealed.  It  was  con- 
tended on  his  behalf,  before  the  quarter  sessions, 
that  the  conviction  was  wrong,  upon  the  ground 
that  the  gamekeeper  merely  went  into  Hatcham 
Wood  to  pick  up  the  pheasants  which  had  been 
shot  and  were  seen  to  drop  into  the  wood,  and 
was  not  committing  a  trespass  by  entering  or  being 
on  land  "  in  pursuit  of  game  "  within  the  mean- 
ing of  the  Game  Act,  1  &  2  Will.  IV.  c.  32,  s.  30. 
The  sessions  quashed  the  conviction,  and  found  as 
a  fact  that  Taunton  went  into  Hatcham  Wood  to 
search  for  and  pick  up  pheasants  which  had  been 
shot  on  the  land  of  Sir  F.  Geary,  and  which  had 
been  seen  to  fall  in  that  wood,  and  which  he 
believed  to  be  dead  at  that  time. 

The  Court  (Field  and  Manisty,  JJ.)  held,  the 
question  was,  had  an  offence  been  committed.  The 
offence,  if  any,  was  trespassing  in  pursuit  of  game 
— Le,y  as  has  been  held,  live  game.  No  doubt  the 
defendant  had  committed  a  trespass,  but  was  it  in 
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pursuit  of  live  game  ?  It  was  established  that  a  Taunumv. 
dead  bird  was  not  within  the  statute,  but  it  was 
urged  that  the  birds  were  wounded,  not  dead ;  but 
this  did  not  appear.  How  could  a  man  be  said 
to  have  been  in  pursuit  of  live  game  when  he 
believed  them  to  be  dead  P  What  was  he  search- 
ing for?  Dead  game,  not  live  birds?  and  how, 
then,  could  he  have  been  "in  pursuit"  of  live 
birds?  The  conviction,  therefore,  was  wrong 
and  ought  to  be  quashed. 

Trespassers — Hunters. 

Paul  and  Another  v.  Summerhayes  (g). 

The  appellants  were  convicted  of  an  assault  on  i^uir. 
the  respondent.  The  appellants,  following  a  pack  Aay«. 
of  foxhounds,  which  were  running  a  fox,  sought 
to  enter  a  field  forming  part  of  a  farm  belonging 
to  the  respondent's  father,  which  the  respondent 
managed  on  his  father's  behalf.  The  respondent 
warned  them  off,  and  tried  to  prevent  them 
entering  the  field.  The  appellants  persisted  in 
entering,  and  in  the  scuffle  that  ensued  the  assault 
was  committed.  The  justices  held  that  the  cir- 
cumstance of  being  in  pursuit  of  a  fox  did  not 
amount  to  a  justification  of  the  assault ;  on  a  case 
stated  the  Court  (Coleridge,  C.  J.,  and  Mellor,  J.) 
held  that  there  is  no  principle  of  law  that  justifies 
trespassing  over  the  lands  of  others  for  the  purpose 
of  fox-hunting,  and  even  if  the  fox  was  a  noxious 
animal,  and  its  destruction  the  sole  object,  it  is 

(!^)  L.  R.,  4  Q.  B.  D.  9;  48  L.  J.,  M.  C.  33;  39  L.  T.  674; 
27  W.  R.  215;  42  J.  P.  240. 
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doubtful  if  it  would  be  a  justification,  but  that 
point  did  not  arise ;  a  person  has  no  right  ia  the 
pursuit  of  a  fox  as  a  sport  to  oome  on  the  gronndB 
of  another  against  his  will.  The  conviction  was 
therefore  affirmed. 

Poaching  Prbvention  Act. 

Lundy  ▼.  Bottam  {g). 
An  iuf ormation  under  the  Poaching  Prevention 
Act  did  not  allege  that  the  defendant  had  obtained 
the  game,  either  by  unlawfully  going  on  any  land, 
or  by  using  any  article  or  thing  for  unlawfully 
killing  game,  or  had  been  accessoiy  thereto.  On 
this  infonnation  the  justices  convicted  :-Held,  by 
Mellor  and  Field,  JJ.,  that  the  conviction  was  bad, 
— ^the  justices  had  not  amended  the  information  at 
the  hearing,  as  they  might  have  done,  but  had  gone 
upon  the  earlier  part  of  the  section,  which  created 
no  offence,  but  simply  gave  powers  to  police  con- 
stables, while  the  latter  part  of  the  section,  which 
contained  the  offence,  was  not  alluded  to  in  the  in- 
formation; consequently,  the  defendant  had  been 
convicted  of  an  act  which  was  not  an  offence  at 
law;  and  so  the  conviction  must  be  quashed. 

Placing  Poison. 

Daniels,  James {h). 

Daniel  was  the  owner  of  a  garden  imperfectly 
fenced  by  a  quick  hedge,  in  which  there  were  holes 
sufficiently  large  to  allow  a  dog  to  pass.    James's 

is)  41J.  r.  340. 

(A)  L.  R.,  2  C.  P.  D.  351. 
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dog  strayed  into  the  garden  through  a  hole  in  the  i>«nuii  ▼. 
hedge.  Daniel  told  James  if  he  did  not  keep  his 
dog  from  straying,  he  shoold  put  down  poisoned 
meat,  and  he  did  place  some  meat  strongly  impreg- 
nated with  poison,  with  the  express  intent  of  kill- 
ing the  dog.  The  dog  strayed  into  the  garden 
through  the  hole  in  the  hedge,  eat  the  flesh,  and 
died. 

The  appellant  was  summoned  under  the  24  &  25 
Vict.  c.  97,  s.  41,  for  unlawfully  and  maliciously 
killing  a  dog,  and  convicted. 

The  Court  (Coleridge,  C.  J.,  and  Lindley,  J.), 
on  a  case  stated,  held  that  the  conviction  under  the 
24  &  25  Vict.  0.  97,  s.  41,  could  not  be  sustained; 
as,  to  sustain  a  conviction  under  that  section,  the 
act  must  be  "unlawful  and  malicious,"  not  done 
under  an  idea  that  the  person  was  justified  in  pro- 
tecting his  premises.  But  they  intimated  that  they 
thought  a  conviction  under  27  &  28  Vict,  c.  115, 
s.  2,  would  have  been  sustainable. 

Licence  for  a  Dog. 

Campbell  V,  8trangeway8{i), 

Campbell,  an  excise  officer,  on  the  21st  October,  campheu  v. 
1877,  at  12.40  p.m.,  called  at  Strangeways'  house,  wy'lf^ 
and  found  a  dog  over  six  months  old  belonging  to 
Strangeways,  who  had  then  no  licence.  Strange- 
ways  went  at  once,  and  at  1.10  p.m.  took  out  a 
licence  to  keep  a  dog.  An  information  was  laid 
against  Strangeways  for  keeping  a  dog  without  a 
licence. 

(*)  L.  R.,  3  C.  P.  D.  103. 
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Campbell  v.       Bj  the  30  Viot  0.  5,  s.  6,  "  Every  lioenoe  ahall 
wajf«.  oozmnence  the  day  on  which  the  same  shall  be 

grantedy  and  shall  tenninate  on  the  Slet  day  of 
December  following."  Sect.  8,  *^  Every  person 
keeping  a  dog  without  having  a  licence  in  force 
authorizing  him  so  to  do  incurs  a  penalty  of  5L" 
On  an  information  charging  Strangeways  with 
keeping  a  dog  on  the  21st  October,  1877,  without 
a  licence,  the  justices  refused  to  convict.  On  a 
ca£e  stated,  the  Court  (Grove  and  Ldndley,  JJ.) 
held  the  justices  wrong,  and  that  the  respondent 
should  have  been  convicted,  as  the  words  ^*  on  the 
day  "  mean  ^*  at  and  from  the  time  of  the  day  it 
was  actually  issued,"  and  that  the  role  that  there 
is  no  part  of  a  day  in  law  did  not  apply. 

Eatiko  Game. 

« 

Kenrick  v.  The  Overseers  of  Ouihfield  {k), 

Kenrickv.  Keurick  was  the  lessee  of  the  exclusive  right  of 
Q^^^,  sporting  over  the  Maersmaur  Estate,  with  the 
mansion  house,  cottages,  and  25  acres  of  land,  for 
five  years,  from  the  25th  March,  1877,  at  a  rent 
of  315/.  The  estate  consisted  of  1,700  acres,  707 
of  which  were  woodland,  and  in  the  lessor's  occu- 
pation. Kenrick  was  assessed  in  the  valuation, 
in  respect  of  the  right  of  sporting,  and  the  over- 
seers made  a  poor  rate  on  the  basis  of  such 
assessment.  The  appellant  appealed  against  the 
assessment  and  rate. 
The  Court  (Coleridge,  C.  J.,  and  Lindley,  J.) 

(/)  L.  R.,  .5C.  r.  D.  41. 
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held,  that  under  the  37  &  38  Vict.  c.  54,  s.  6,  Kenrick  r. 
suD-s.  2,  the  appeUant  was  nghuy  assessed,  as  guu^ui, 
here  the  right  of  sporting  was  severed  from  the 
oeoapation  of  the  land,  and  thus  the  case  came 
within  the  statute.  They  also  held  that  the  case 
of  Beg.  V.  Battle  Union  (L.  E.,  2  Q.  B.  8)  was 
no  authority  for  saying  that  when  the  owner  de- 
mises  the  right  of  shooting,  such  right  is  not 
severed  from  the  occupation  of ^  the  land. 

Bogers  v.  St.  Germain  Union  {I). 

Bogers  was  the  owner  of  a  dwelling-house,  nogeny.st. 
buildings,  and  19  acres  of  land ;  he  leased  it  to  unim, 
the  occupier,  excepting  out  of  the  demise  all  plan- 
tations, timber,  mines,  &c.,  and  also  except  all 
manner  of  game,  hares,  rabbits,  and  wildfowl,  with 
liberty  of  huntrng,  fowling,  and  fishing  at  all  times 
over  and  through  the  premises  during  the  tenn. 
It  was  held  that  this  reserved  to  Bogers  a  right  of 
sporting  severed  from  the  occupation  of  the  land, 
and  in  respect  of  which  Bogers  was  properly  as- 
sessed under  the  37  &  38  Vict.  c.  54,  s.  6,  sub-s.  2. 

Eyton  V.  TIm)  Overseers  of  Mold  (m). 

Eyton  was  owner  and  occupier  of  certain  wood-  ^^^v. 
lands  assessed  to  the  poor  rate,  over  which  he  -^«w. 
exercised  his  right  of  sporting.    To  the  gross  esti- 
mated rental  and  rateable  value  was  added  a  sum 
of  2s.  an  acre,  in  addition  to  the  natural  and 

(/)  30  L.  T.  332. 

(w)  L.  R.,  C  Q.  B.  I),  m. 
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Eyiony.       unimproved  value  of  the  land  in  respect  of  the 
Mold,  sporting  right.     Against    this   addition    Eyton 

appealed. 

The  Court  (Field  and  Mamsty,  JJ.)  held,  that 
the  addition  was  right;  the  4th  section  of  the  37 
&,  38  Yiot.  c.  54  rendered  plantations  and  woods 
rateable  in  different  ways,  according  to  circum- 
stances, and  they  inclined  to  the  opinion  that  the 
word  "only"  in  sub-s,  (a)  of  sect.  4  did  not  ex- 
clude sporting  rights. 
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